TITLE 27. ENVIRONMENTAL PROTECTION


�PRIVATE ��


DIVISION 2.		SOLID WASTE





SUBDIVISION 1.	CONSOLIDATED REGULATIONS FOR TREATMENT, STORAGE, PROCESSING OR DISPOSAL OF SOLID WASTE





CHAPTER 6.		FINANCIAL ASSURANCES AT SOLID WASTE FACILITIES AND AT WASTE MANAGEMENT UNITS FOR SOLID WASTE





SUBCHAPTER 4.	FINANCIAL ASSURANCES ENFORCEMENT PROCEDURES





ARTICLE 1.		SOLID WASTE FACILITIES





INITIAL STATEMENT OF REASONS (ISOR)





Section 22270.	Scope and Applicability.





PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT, OR OTHER CONDITIONS OR CIRCUMSTANCES THE REGULATION IS INTENDED TO ADDRESS





The financial assurance requirements for operating liability do not apply to operators of federal or state disposal facilities. The financial assurance closure and postclosure maintenance requirements apply to all disposal facility operators, including Federal and State entities.  





The proposed new section clearly identifies which disposal facility operators will be subject to the enforcement requirements of this Article.





The proposed regulations do not subject operators of federal or state disposal facilities to the enforcement requirements for closure and postclosure maintenance financial assurance requirements.





SPECIFIC PURPOSE OF THE REGULATIONS:NECESSITY





The proposed new section defines the extent the regulations apply to disposal facility operators.  This section is necessary to clarify the scope of the CIWMB’s enforcement actions as they pertain to financial assurances.  





�
The federal and state operators are being excluded from financial assurance enforcement actions for several reasons.  There are differences between Federal and State governments, and other


governmental entities, which provide the rationale for treating these entities differently regarding enforcement of the financial assurances requirements:





1)	Federal and State governments are permanent and stable institutions existing to protect health and welfare, and have the requisite financial strength and incentives to cover closure and postclosure maintenance costs and third party liability claims.


�ADVANCE \L 72.0�


�
�ADVANCE \L 72.0�	2)	Federal and State agencies have flexibility in their annual budgets, facilitating reallocation of funds for a specific purpose.  These entities also have access to sources of financing, such as intergovernmental transfers, relatively quickly.





3)	Only 4% of the active disposal facilities in California are operated by a Federal or State agency.





Federal and State governments have incentives for providing for the closure and postclosure maintenance of a facility. Consequently, the probability of a state or federal entity violating the requirements is negligible.  Few of the State’s disposal facilities are operated by a federal or state entity.  There is also the issue of the appropriateness of the State taking enforcement against itself or the federal government.  In addition, there is only one state disposal facility in California required to provide coverage for closure and postclosure maintenance costs.  There are also provisions incorporated in the Federal government financial assurance mechanism, virtually eliminating the need for enforcement. For example, the federal certification is a one time demonstration which does not require funding.





ALTERNATIVES TO PROPOSED REGULATORY ACTION





*For all alternative sections below the following applies:  Unless otherwise noted, CIWMB staff could not identify any alternatives to the regulations that would be as effective and less burdensome to private persons or that would lessen any adverse economic impact on business.  





One alternative to this regulatory action was to subject Federal and State operators to the enforcement actions described in the proposed regulations.  This option was rejected based on justification that Federal and State entities have incentives for providing for the closure and postclosure maintenance of a facility. Consequently, the probability of a state or federal entity violating the requirements is negligible. It is also inappropriate for the State to take enforcement against itself or the federal government.  In addition, there is only one state operated disposal facility in California required to provide coverage for closure and postclosure maintenance costs.





TECHNICAL, THEORETICAL AND/OR EMPIRICAL, STUDY, REPORTS OR DOCUMENTS





Part II Environmental Protection Agency, 40 CFR Parts 257 and 258, Solid Waste Disposal Facility Criteria; Final Rule.  For this section and all sections in this Article CIWMB staff also relied on input from interested parties who commented on the Financial Assurances Enforcement Procedures, the base document for the proposed regulations.





Section 22271.	Definitions.





PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT, OR OTHER CONDITIONS OR CIRCUMSTANCES THE REGULATION IS INTENDED TO ADDRESS





The financial assurance proposed regulations contain terms with meanings that are not obvious to disposal facility operators.  The proposed regulations include definitions clarifying the scope and applicability of the regulations.





If the terms used in the proposed regulations are not defined, operators may fail to understand the regulations, resulting in confusion and uncertainty about an outcome resulting from an enforcement action.





SPECIFIC PURPOSE OF THE REGULATIONS:	NECESSITY





Definitions are needed to clarify key terms.  The new section (a) defines the term "degree of non-compliance."  This term must be defined to facilitate the understanding of the scope of these regulations and how they apply to specific enforcement actions.





The new section (b) defines the term "potential for harm."  This term must be defined to facilitate the understanding of the scope of these regulations and how they apply to specific enforcement action.





ALTERNATIVES TO PROPOSED REGULATORY ACTION





The alternative of not defining these terms was considered, but rejected because they are necessary for clarity.





TECHNICAL, THEORETICAL AND/OR EMPIRICAL, STUDY, REPORTS OR DOCUMENTS





For this section and all sections in this Article CIWMB staff relied on input from interested parties who commented on the Financial Assurances Enforcement Procedures, the base document for the proposed regulations.





Section 22272.	Notice of Violation.





PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT, OR OTHER CONDITIONS OR CIRCUMSTANCES THE REGULATION IS INTENDED TO ADDRESS





Operators of disposal facilities are required to demonstrate financial assurances for closure and postclosure maintenance and operating liability to the CIWMB.  They are also required to maintain adequate funds for closure and postclosure maintenance and operating liability for third party claims.





To ensure effective and consistent enforcement in the area of financial assurances, and maintain a high rate of compliance, CIWMB staff must pursue appropriate enforcement action against operators violating the financial assurance requirements.





SPECIFIC PURPOSE OF THE REGULATIONS:	NECESSITY





Section (a) describes the CIWMB’s responsibility for sending a Notice of Violation (NOV), and defines when an NOV is appropriate.  This regulation is necessary to establish the parameters under which the CIWMB will pursue the first step in an enforcement action.





Section (b) requires the CIWMB to notify the appropriate local enforcement agency of the enforcement action.  This regulation is required to ensure that all affected parties are informed of any enforcement actions taking place in a particular jurisdiction.





Section (c) indicates what type of information is included in a NOV.  Specifically, the regulatory citations where violations have occurred, and the consequences of continued failure of an operator to comply or respond to a NOV.





Section (d) defines the timeframe in which an operator has to respond to a NOV.  This regulation is necessary to establish a set schedule for the operator to respond and keeps the enforcement process on a specific schedule. 





Section (e) describes the CIWMB’s discretion in considering contacts or responses by a disposal facility operator as “good faith” efforts to comply with the regulations, and gives the CIWMB the option of extending the timeframe for an operator to respond and/or comply with the requirements.





TECHNICAL, THEORETICAL AND/OR EMPIRICAL, STUDY, REPORTS OR DOCUMENTS





For this section and all sections in this Article CIWMB staff relied on input from interested parties who commented on the Financial Assurances Enforcement Procedures, the base document for the proposed regulations.





Section 22273.	Issuance of Notice and Order and /or Stipulated Notice and Order.





PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT, OR OTHER CONDITIONS OR CIRCUMSTANCES THE REGULATION IS INTENDED TO ADDRESS





Operators of disposal facilities are required to demonstrate financial assurances for closure and postclosure maintenance and operating liability to the CIWMB.  They are also required to maintain adequate funds for closure and postclosure maintenance and operating liability for third party claims.





To ensure effective and consistent enforcement in the area of financial assurances, and maintain a high rate of compliance, CIWMB staff must pursue appropriate enforcement action against disposal facility operators violating the financial assurance requirements.





SPECIFIC PURPOSE OF THE REGULATIONS:	NECESSITY





Section (a) defines the subsequent enforcement action, when an operator fails to respond to a Notice of Violation, as the Notice and Order and/or Stipulated Notice and Order (N&O).  It requires the N&O be sent to a disposal facility operator or owner, and requires the CIWMB to notify the respective local enforcement agency of the enforcement action.  The contents of a N&O is specified in 14 CCR, section 18304.





Section (b) delineates the timeframe in which a disposal facility operator who receives a N&O has to respond.  This regulation is necessary to establish a set schedule for the operator to respond and keeps the enforcement process on a specific schedule.





Section (c) defines the circumstance under which the CIWMB will proceed to the next phase of enforcement, the Stipulated Notice and Order.  This regulation is necessary to clarify when it is appropriate for the CIWMB to proceed with a Stipulated Notice and Order.  A stipulated N&O is an N&O where an operator and CIWMB staff work together and agreed on terms and conditions, and a compliance schedule prior to issuance of a N&O.





Section (d) defines the CIWMB’s action in the event a disposal facility operator fails to conform with the compliance schedule within the specified timeframe as prescribed in the N&O. This regulation is necessary to clarify when it is appropriate for the CIWMB to proceed with further enforcement action.





TECHNICAL, THEORETICAL AND/OR EMPIRICAL, STUDY, REPORTS OR DOCUMENTS





For this section and all sections in this Article CIWMB staff relied on input from interested parties who commented on the Financial Assurances Enforcement Procedures, the base document for the proposed regulations.





Section 22274.	Compliance Options.





PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT, OR OTHER CONDITIONS OR CIRCUMSTANCES THE REGULATION IS INTENDED TO ADDRESS





Operators of disposal facilities are required to demonstrate financial assurances for closure and postclosure maintenance and operating liability to the CIWMB.  They are also required to maintain adequate funds for closure and postclosure maintenance and operating liability for third party claims.





To ensure effective and consistent enforcement in the area of financial assurances, and maintain a high rate of compliance, CIWMB staff must pursue appropriate enforcement action against operators violating the financial assurance requirements.





Formal enforcement actions such as Notice and Orders and Stipulated Notice and Orders with penalties are not always the appropriate action to take against an operator violating the financial assurance requirements.  The proposed regulation addresses other compliance options the CIWMB may pursue.





SPECIFIC PURPOSE OF THE REGULATIONS:	NECESSITY





Section (a) provides examples of compliance options the CIWMB may pursue.  The language identifies two non-penalty alternatives which seek to facilitate operator compliance with the regulations. The phrase, including but not limited to, clearly notes that there may be other enforcement options explored by a disposal facility operator and the CIWMB, at the time of negotiating a compliance schedule.  This regulation is necessary to allow the CIWMB and non-complying operator flexibility in enforcement and compliance options, respectively.





TECHNICAL, THEORETICAL AND/OR EMPIRICAL, STUDY, REPORTS OR DOCUMENTS





For this section and all sections in this Article CIWMB staff relied on input from interested parties who commented on the Financial Assurances Enforcement Procedures, the base document for the proposed regulations.


�
Section 22275.	Penalty Calculations.





PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT, OR OTHER CONDITIONS OR CIRCUMSTANCES THE REGULATION IS INTENDED TO ADDRESS





Operators of disposal facilities are required to demonstrate financial assurances for closure and postclosure maintenance and operating liability to the CIWMB.  They are also required to maintain adequate funds for closure and postclosure maintenance and operating liability for third party claims.





To ensure effective and consistent enforcement in the area of financial assurances, and maintain a high rate of compliance, CIWMB staff must pursue appropriate enforcement action against disposal facility operators violating the financial assurance requirements.  





Assessing penalties is an integral part of the enforcement process.  Penalties associated with financial assurances violations is a unique process.  Disposal facility operators who do not comply with the financial assurances requirements maintain an unfair competitive advantage over their counterparts who comply with the requirements. There is a cost to an operator who complies with the financial assurance requirements,  since most third party providers of financial assurance require a fee.  This may come in the form of a premium or administrative fees.





SPECIFIC PURPOSE OF THE REGULATIONS:	NECESSITY





Section (a) describes the criteria by which the CIWMB will assess a penalty amount.  This regulation combines the matrix and formula concepts.  





The matrix is used to determine the initial penalty amount.  The factors --degree of non-compliance and potential for harm -- form the axes of the matrix.  The degree of non-compliance means: 1) a violator may be partially out of compliance with the regulations or, 2) completely out of compliance with the regulations.  





The potential for harm is measured by the degree to which the violator's actions adversely effect the public health, safety and the environment. This degree is measured by the remaining operating life of the facility.  For example, If a facility is within 2 years or less of closure and is violating the financial assurance requirements, the violation is considered "Major."  If a facility is between 2 and 10 years of closure, the violation is considered "Moderate."  If the facility has 10 years or more of life remaining, the violation is considered "Minor."





The low range penalties are necessary because low penalties have proven to be an effective compliance tool.  The highest range is limited by the maximum statutory penalty allowance of $10,000 per violation per day according to Public Resources Code, section 45023.  The selection of the exact penalty in any given case is at the discretion of the CIWMB.





The formula assessment considers the economic benefit an operator receives from violating the requirements.  This calculation provides more specific amounts and does not allow flexibility in determining the amount of penalty to be assessed.  Combining these two processes allows for flexibility and consistency.  





This process establishes a range for determining the initial penalty and a degree of fairness by using the economic benefit factor.  It eliminates incentives for continued non-compliance.  Although this process may require more judgment on the part of CIWMB staff assessing the penalties, this may be perceived as a positive aspect because each case is unique and requires some degree of variation.  This regulation is necessary to make specific the steps required to calculate a penalty.





Section (b) defines the parameters for modifying penalties.  This regulation is necessary to clarify the limits to negotiating a penalty.  The other factors which may be considered to complete the process of assessing and negotiating penalties are:





(	Good faith efforts to comply or lack of good faith


(	Degree of willingness and/or negligence


(	History of noncompliance


(	Ability to pay


(	Other unique factors (i.e., size of operation, threat to public safety and health and the 	environment)





Section (c) defines the criteria by which the CIWMB pursues penalties administratively or through superior court.  This regulation is necessary to clarify the use of the maximum penalties authorized in statute.





ALTERNATIVES TO PROPOSED REGULATORY ACTION





Two alternatives to this regulation were considered by CIWMB staff.





1.	Use only a matrix concept to determine penalty.


2.	Use only a formula concept to determine penalty.





The above alternatives were rejected for the following reasons:





1.	Use of a matrix alone does not include the economic benefit factor.


2.	Use of a formula alone does not allow for consideration of the degree of non-compliance and potential for harm, and does not provide the flexibility in determining the initial amount of penalty.





TECHNICAL, THEORETICAL AND/OR EMPIRICAL, STUDY, REPORTS OR DOCUMENTS





For this section and all sections in this Article CIWMB staff relied on input from interested parties who commented on the Financial Assurances Enforcement Procedures, the base document for the proposed regulations.


�
Section 22276.	Processing and Collection of Civil Penalty.





PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT, OR OTHER CONDITIONS OR CIRCUMSTANCES THE REGULATION IS INTENDED TO ADDRESS





Article 3 of the Public Resources Code provides the authority to the CIWMB, and provisions for collecting civil penalties.  Since statute defines the process, the proposed regulations merely reference the statute addressing the provisions.





SPECIFIC PURPOSE OF THE REGULATIONS:	NECESSITY





Section 22276 broadly defines the process for assessing and collecting civil penalties, either administratively or through superior court by referencing the appropriate Public Resources Code.  The proposed regulation is necessary to direct the regulated community to the appropriate laws governing the civil penalties procedures for clarity.





TECHNICAL, THEORETICAL AND/OR EMPIRICAL, STUDY, REPORTS OR DOCUMENTS





Public Resources Code, Part 5,  Article 3 (commencing with section 45010).  For this section and all sections in this Article CIWMB staff also relied on input from interested parties who commented on the Financial Assurances Enforcement Procedures, the base document for the proposed regulations.





Section 22277.	Appeals Process.





PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT, OR OTHER CONDITIONS OR CIRCUMSTANCES THE REGULATION IS INTENDED TO ADDRESS





Public Resources Code 45017 provides the authority to any aggrieved person to appeal an order issued by an enforcement agency, such as the CIWMB.  An appeals process is an integral part of any enforcement procedure.  Since statute defines the process, the proposed regulations merely reference the statute addressing the process.





SPECIFIC PURPOSE OF THE REGULATIONS:	NECESSITY





Section 22277 defines the appeals process by referencing the appropriate Public Resources Code.  The proposed regulation is necessary to direct the regulated community to the appropriate laws governing the appeals process.





TECHNICAL, THEORETICAL AND/OR EMPIRICAL, STUDY, REPORTS OR DOCUMENTS





For this section and all sections in this Article CIWMB staff relied on input from interested parties who commented on the Financial Assurances Enforcement Procedures, the base document for the proposed regulations.


�
Section 22278.	Continued or Recurring Violations.





PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT, OR OTHER CONDITIONS OR CIRCUMSTANCES THE REGULATION IS INTENDED TO ADDRESS





For purposes of resolution, it is necessary to administratively define the process for continuing an enforcement action in the event an operator continues to violate the financial assurance requirements.





SPECIFIC PURPOSE OF THE REGULATIONS:	NECESSITY





Section (a) defines the timeframe in which the enforcement process is re�initiated in the event a disposal facility operator fails to correct the violation or has recurring violations within three years from the date of the preceding Notice of Violation.  This regulation references the Public Resources Code section which gives the CIWMB the authority to revoke a permit and/or close a facility for violating the regulations.





This regulation is necessary to: 1) provide alternatives to the CIWMB, for further legal action, in the event operator continues to violate the financial assurance requirements; and 2) to direct the regulated community to the appropriate section of the statutes governing permit revocations and closure of a facility.





TECHNICAL, THEORETICAL AND/OR EMPIRICAL, STUDY, REPORTS OR DOCUMENTS





For this section and all sections in this Article CIWMB staff relied on input from interested parties who commented on the Financial Assurances Enforcement Procedures, the base document for the proposed regulations.


�











 





 











�

















�





�











�











	�page \* arabic�1�





	�page \* arabic�1�








	�page \* arabic�9�











