TITLE 14, DIVISION 7, CHAPTER 4, Article 3, Sections 17942-17949 OF THE CALIFORNIA CODE OF REGULATIONS�PRIVATE ��





RIGID PLASTIC PACKAGING CONTAINER PROGRAM





Section 17943  PURPOSE AND DEFINITION





(b) Definitions





(12)  "Manufacturer" or "Product Manufacturer"  means the producer or generator of a product which is sold or offered for sale in the state and which is stored inside of a rigid plastic packaging container.  For the purposes of section 17948 (a) and 17949 (c) and (d) of this Article, "manufacturer" includes all subsidiaries and affiliates.





(A) Identification of the Product Manufacturer, for the purposes of this program, shall be determined by the following hierarchy:  





	1.  When the name of the entity that manufactured the product held by the container is stated on the container label, then that entity shall be considered the product manufacturer. 





	2.  When the container label does not state the entity that manufactured the product held by the container, but the container label does state the distributor of the container, then the distributor shall be considered the product manufacturer.





	3.  When the container label does not state either the entity that manufactured the product held by the container or the distributor of the container, but the container label states the importer of the container, then the importer shall be considered the product manufacturer.





(B) "Stored" means that the container normally holds the product for more than seven days.  For purposes of these regulations, point-of-sale products, bakery goods sold directly by the manufacturer to the final end-user, and fresh meats, fish, poultry,  vegetables, and fruits are not "stored" in a container for more than seven days.  Containers that arrive without a product at a retail store or its' central kitchen or bakery, and subsequently are filled with a food or beverage product and then are sold to the final end-user, have not "stored" the product.





(C) Any entity whose name may not appear on a label but which has a corporate relationship (i.e., parent/subsidiary or affiliate relationship) with an identified product manufacturer shall be allowed to assume the responsibilities of the product manufacturer as they relate to the requirements of Section 17944. The product manufacturer may be located inside or outside California, and/or inside or outside the United States.





(22)  "Point-of-Sale Containers" are containers in which products are placed for sale directly to and intended for immediate consumption by the final end-user.  Examples include food and beverage containers from  food service establishments.





Section 17944.2	HOW WILL WAIVERS BE GRANTED?





(a)	Which rigid plastic packaging containers are eligible for waivers from this program?





Waivers are allowed under the following conditions: 





(1)  The postconsumer content compliance option is waived for rigid plastic packaging containers if they cannot meet the postconsumer material requirement of §17944  of this Article and remain in compliance with applicable state and federal regulations, including those adopted by the United States Food and Drug Administration.  Containers waived under this condition must comply under another compliance option.





(2) The postconsumer content compliance option of §17944 of this Article is waived for rigid plastic packaging containers if it is technologically infeasible to use 25 percent postconsumer content.  Containers waived under this condition must comply under another compliance option.





(3)  All requirements of §17944 of this Article are waived for all product manufacturers if less than 60 percent of the single family homes in California on and after January 1, 1994, have curbside collection programs, as defined in §17943, that include beverage container recycling.  This waiver is not valid if 60 percent or more of California's single family households have access to curbside collection programs that include beverage container recycling.  "Beverage container recycling" pursuant to the Beverage and Container Recycling and Litter Reduction Act, Public Resources Code §§14504 and 14505, which refers only to containers for beer, wine coolers, carbonated water and soft drinks.





(4) All requirements of §17944 of this Article are waived for a product manufacturer if by January 1, 1995, 50 percent, by number, of the product manufacturer's rigid plastic packaging containers sold or offered for sale in California, contain at least 25 percent postconsumer material, and all the manufacturer's containers will be in compliance using any option listed in Section 17944 on or before January 1, 1996.





(5) All requirements of §17944 of this Article are waived for an introduced product or package,pursuant to §17943, for 12 months immediately after the date on which it is first sold or offered for sale in California. 





(6) All requirements of §17944 of this Article are waived, until January 1, 1997, for containers that hold food or cosmetics, pursuant to §17943 of this Article. 





(b)	I am a product manufacturer.  How do I receive a waiver?





(1) To receive a waiver for your rigid plastic packaging containers pursuant to Section 17944.2 (a),  you may only petition the Board as part of the compliance verification and auditing process pursuant to Sections 17944.2 and 17947 of this Article.  You must submit to the Board by certified mail a written request containing the information below, in order for the Board to consider granting a waiver:  





	the rigid plastic packaging container(s)  for which the waiver is being requested, the basis for the waiver, and the name, mailing address, and telephone number of the person to whom the Board shall direct future communications relating to the petition.


		


Petitions to the Board for a waiver pursuant to Section 17944.2 (a)(5) above must also include the following:





	a  signed affidavit stating that the product held by the container was introduced into commerce in California after January 1, 1995, and that the product conforms to the "introduced" definition.  The affidavit must include the date on which the product was first sold or offered for sale in California.  The product manufacturer must supply  documentation to substantiate the date of entry to the California marketplace, such as evidence of a California-based media campaign.





(2)  Pursuant to section (a)(3) of this section, the Board will grant a general waiver for all product manufacturers that use rigid plastic packaging containers if less than 60 percent of California's single family households have access to curbside collection programs which include beverage container recycling, as described in (a)(3) of this section. You may not petition the Board for this waiver.  The Board will consult the Department of Conservation's, Division of Recycling biannually to obtain the information necessary to determine whether this waiver should go into effect.  This information shall be made public at the meetings of the California Integrated Waste Management Board and/or the Local Assistance and Planning Committee meetings held in the months of January and July of each year.





(3) Product manufacturers who want a waiver pursuant to Section 17944.2 (a)(4) above shall not petition the Board for a waiver.  If the Board requests certification and documentation from a product manufacturer that wants to be granted this waiver, the  product manufacturer may demonstrate at that time that 50 percent, by number, of its rigid plastic packaging containers sold or offered for sale in California contained at least 25 percent postconsumer material during the calendar year 1995, and all of the manufacturer's containers are in compliance using any option listed in Section 17944 of this Article on or before January 1, 1996.





(4) Product manufacturers of food and cosmetics, pursuant to §17943 of this Article, are not subject to the requirements of §17944 of this Article for the containers that hold food or cosmetics, until January 1, 1997, pursuant to Section (a)(6) above. These product manufacturers shall not petition the Board for this waiver. After January 1, 1997, the requirements of §17944 shall apply to rigid plastic packaging containers that hold food and cosmetics.





(c)	How will the Board inform a product manufacturer if its petition for a waiver has been accepted or rejected?





Upon receipt of a product manufacturer's petition for a waiver, the Board will review the petition and will convey its finding to the product manufacturer within 60 days.  All Board responses shall be in the form of written correspondence directed to the product manufacturer's designated contact person.





Note:	Authority cited: Section 40502 and 42325, Public Resources Code.


	Reference: Sections 42310, 42310.1, 42326, and 42330 Public Resources Code. 











Section 17944.5	EXEMPT RIGID PLASTIC PACKAGING CONTAINERS 





(a)	Which rigid plastic packaging containers are exempt from the requirements of this Article?





Pursuant to Public Resources Code §42340, the following containers are exempt from the requirements of this Article: 





(1) Rigid plastic packaging containers produced in or out of the state which are destined for shipment to other destinations outside the state and which remain with the products upon that shipment. "Destined for shipment to other destinations outside the state" means that the sale of the rigid plastic packaging container to the final end user occurs outside California,





(2)  Rigid plastic packaging containers that contain drugs, cosmetics, food, medical devices, medical food, or infant formula as defined in the federal Food, Drug and Cosmetic Act (21 U.S.C. 301 et seq.),





(3)  Rigid plastic packaging containers that contain products regulated by the federal Insecticide, Fungicide, and Rodenticide Act (7 U.S.C. 136 et seq.),





(4)  Rigid plastic packaging containers that are manufactured for use in the shipment of hazardous materials and are prohibited from being manufactured with used material by federal packaging material specifications and testing standards set forth in Section 178.509 of Title 49 of the Code of Federal Regulations, or are subject to tresting standards set forth in Sections 178.600 to 178.609, inclusive, of Title 49 of the Code of Federal Regulations, or to which recommendations of the United Nations on the transport of drangerous goods are applicable.








(b)	I am a product manufacturer.  Must I petition the Board to verify that my rigid plastic packaging containers are exempt from the requirements of this Article?





No, you are not required to petition the Board to verify that your rigid plastic packaging containers are exempt.  If requested by the Board to certify compliance pursuant to section 17946 of this article, you must submit to the Board by certified mail a written response containing the information below:





	the rigid plastic packaging container(s) for which the exemption is being claimed, the basis for the exemption, and the name, mailing address, and telephone number of the person to whom the Board shall direct future communication relating to the exemption. 





Note:	Authority cited: Section 40502 and 42325, Public Resources Code.


	Reference: Sections 42310, 42326,  and 42340, Public Resources Code. 











Section 17946	WHO MUST CERTIFY THAT COMPLIANCE WITH THIS ARTICLE IS MET?





(a) 	Who must submit certifications? 





Product manufacturers, pursuant to Section 17943 (b)(12) of this Article, and only upon notification from the Board as described in this section, are required to certify to the Board that the containers that they use comply with the rigid plastic packaging container requirements if they sell or offer for sale a product in a rigid plastic packaging container that is sold to a final end-user in California.





Upon the Board's request, a product manufacturer must submit a Board-supplied product manufacturer certification containing information that includes, but is not limited to, the information described in section (h) below. 





A product manufacturer  must, in addition, submit a container manufacturer certification if the product manufacturer chooses compliance based on the postconsumer content or source reduction compliance options, pursuant to this section and Sections 17944 and 17946.5 of this Article. 





Container manufacturers must supply a certification to product manufacturers that includes the information described in section (g) below, if the container manufacturer produces rigid plastic packaging containers that either





(1)  Meet the postconsumer material compliance option, or





(2) Meet the source reduction compliance option where the source reduction was achieved by reducing the weight of the containers used for a specific amount (ounces, grams, etc.) of product.





Proprietary information included in a certification submitted to the Board as required by this Article shall not be made available to the general public.  The Board's procedures for protection of proprietary information can be found in subsection 17948 (i).





(b) 	When must certifications be submitted?





The Board may request a completed certification from a product manufacturer once per calendar year or once per a product manufacturer's compliance measurement period, pursuant to Section 17943 (b)(15) of this Article.  The Board shall not initiate requests for certifications until January 1, 1996, and will not require a product manufacturer to submit evidence of its compliance until 90 days after the end of the calendar year or measurement period established pursuant to Section 17943 (b)(15).





(c) 	Where can I get a certification form?





As part of the Board's notification to product manufacturers that they shall submit a compliance certification, the Board will include a product manufacturer certification form and a container manufacturer certification form.  The Board will request that compliance certification be made by certified mail. 





(d)	 How will the Board determine which product manufacturers are to submit a rigid plastic packaging container certification form and how will the Board notify product manufacturers of its determination?





In addition to random selection, the Board may use the following criteria to determine when to request a certification form from a product manufacturer: container type, product type held by the container, company size, or receipt of information that causes the Board to suspect that a container is not in compliance.  The Board will request a certification of compliance from a product manufacturer in writing .  





(e) 	How long do I have to respond to a Board request for a completed certification form?





A product manufacturer's completed certification form must be postmarked no later than 60 calendar days from the date on which the Board's request arrived via certified mail.  Product manufacturers may, in writing, request an extension of up to an additional 30 days to respond to the Board's request for certification.  An extension may be granted by the Board if the product manufacturer provides the Board with evidence to support its request based on criteria such as corporate acquisitions, corporate reorganizations, or catastrophic acts of God, or other criteria deemed acceptable upon the Board's evaluation.


	


(f) 	If I am a product manufacturer and I wish to claim compliance through the source reduction or postconsumer content options, as described in Section 17944 of this Article, who must provide certification to the Board: I or the container manufacturer? 





When the basis for compliance is either the postconsumer material option or the source reduction compliance option where the reduction was achieved by a simple decrease in container weight, then the container manufacturer must provide certification to the product manufacturer.  If either of these two compliance options are claimed, you must request the appropriate container manufacturer(s) to complete a Board-supplied container manufacturer certification form. This form will be provided to you with the original request for certification from the Board or at your request. This form must be completed by the container manufacturer, and must accompany your product manufacturer certification form when sent to the Board. The required information to substantiate either of these two compliance claims pursuant to section (g) below. 





Alternatively, if the container manufacturer provides you with all the information described in section (g) below as part of standard business procedures, then that same information may be submitted to the Board in lieu of a completed container manufacturer form supplied by the Board.  As with the Board-supplied container manufacturer certification, the information supplied by the container manufacturer to you must be submitted with any product manufacturer certification that is submitted to the Board.





The product manufacturer is responsible for compliance with the requirements in Section 17944, but the container manufacturer is responsible for ensuring the accuracy of any information it provides to you. 





(g) 	If I am a container manufacturer, what type of information must I provide in my certification?





You must provide, at a minimum, the following information:





(1) Your company's name, mailing address, and telephone number, and the name and title of the person responsible for supplying required information;





(2)  The name, address, and telephone number of the product manufacturer at whose behest you are completing the certification form and the name and title of the person at that company who requested that you complete a certification form.  If you supply a standard form to all customers expressing compliance with either the postconsumer material or source reduction compliance options as described in (f) of this section and which includes the information required in this section, then you do not need to provide the information in the previous sentence;





(3)  For compliance with the postconsumer material option, state the following: the percentage of postconsumer material in the containers in question, the total weight of resin used to manufacture the specified containers, and the total weight of postconsumer resin used to manufacture the specified containers.





(4)  For compliance with the source reduction option that was achieved by a simple reduction in container weight, state the following: the percentage of weight reduction for the containers, and  the average weight of the containers of the packaging line before and after source reduction occurred.





(5)  Any other information the Board determines is necessary to verify compliance.





(6)  The certification must be submitted under penalty of perjury, according to the following format:





"I certify under penalty of perjury under the laws of the State of California that the foregoing is true and correct."








____________________________________       ____________________________________


                            (Date)                                                                   (Signature)








(h)	 If I am a product manufacturer, what type of information must I provide in my certification?





The information submitted on a Board-supplied product manufacturer certification form shall include, but not be limited to, the following:





(1) Your company's name, mailing address, and telephone number, and the name and title of the person responsible for supplying the required information;





(2) The advertised name of your product containers  regulated by this article and the resin type used for the containers;





(3)  The compliance option, pursuant to Sections 17943 and 17944 of this Article, used to attain compliance or a statement that the product container is not in compliance with program requirements. The information you are required to provide depends on the compliance option used.





(A) For compliance with the postconsumer material option, state the percentage of postconsumer material in the containers for which you claim compliance. 





(B) For compliance with any of the recycling rate options, state which recycling rate option was used, the recycling rate achieved, and a description of the products held by the containers that have achieved the stated rate.





(C) For compliance with the reuse option, state the average number of times the container was reused.





(D) For compliance with the refill option, state the average number of times the container was refilled.





(E) For compliance with the source reduction option where the source reduction was achieved by either concentrating the product, or achieved by a combination of concentrating the product and reducing the weight of the container that holds the product, you must provide the following:





	1.  The percentage the container was source reduced, and  





	2.  The average weight per unit of product or the average weight per use of product before the source reduction was made and the average weight per unit of product or the average weight per use of product after the source reduction was made.





(4)  Any other information the Board determines is necessary to verify compliance.





(5)  The certification must be submitted under penalty of perjury, according to the following format:





"I certify under penalty of perjury under the laws of the State of California that the foregoing is true and correct."








___________________________________       __________________________________


                           (Date)                                                                (Signature)





Note:	Authority cited: Section 40502 and 42325, Public Resources Code.


	Reference: Section 42320, 42321, 42323 and 42325, Public Resources Code.











Section 17948	MANUFACTURER REPORTS TO THE BOARDPROPRIETARY INFORMATION





(a)	 Which manufacturers must submit reports to the Board?





Food and cosmetic product manufacturers, pursuant to Sections 17943 (b)(3), (8),  and (12) of this Article, for whom compliance is temporarily waived pursuant to Section 17944.2 (a)(6) of this Article, must submit reports, as described in Public Resources Code 42310.1.  Product manufacturers for food and cosmetics who are in compliance with the requirements of Section 17944 are not required to submit reports as discussed above.  Product manufacturers that only use rigid plastic packaging containers for products that are exempt pursuant to Section 17944.5 (a) are not required to submit a report.  If a product manufacturer does not produce any food or cosmetic products held in rigid plastic packaging containers that are sold or offered for sale in California, then that product manufacturer is not required to submit a report to the Board.  





Resin manufacturers must also submit reports through the trade association that represents them.  The reports required in this Section must be submitted only once.





(b)	By what date must manufacturers submit their reports to the Board?





Food and cosmetic product manufacturers, pursuant to section (a) of this section, must submit reports that contain the information specified in section (c) of this section to the Board by December 1, 1995.  Reports must be submitted by certified mail or be hand delivered.   The resin manufacturers' trade association must submit a report that contains the information specified in section (d) of this section to the Board by December 1, 1995.





(c)	I am a food or cosmetic product manufacturer not in compliance with section 17944 but will comply by January 1, 1997.  What information must be contained in my report?





If you are a food or cosmetic product manufacturer, pursuant to Section 17943, you must provide, at a minimum, the following information: 





(1)  Your name, mailing address, and telephone number and the name and title of a contact person at the company to whom future correspondence should be directed.





(2)  A list of the company's subsidiaries and affiliates whose activities are documented in the report, if applicable.





(3)  A description of the activities you have sponsored, specifying which subsidiary or affiliate is responsible for each activity if applicable, which demonstrates that you are taking and will continue to take all feasible actions consistent with this Section to ensure: 


	


(A) The reduction, recycling, or reuse of your rigid plastic packaging containers that hold food or cosmetics, and 





(B) The development and expansion of secondary markets for rigid plastic packaging containers.





 Activities may include, but are not limited to the following:





(C)  The use of postconsumer recycled plastic in rigid plastic packaging containers sold in this state,





(D)  The use of postconsumer recycled plastic in other packaging materials sold or manufactured in this state,





(E)  The use of postconsumer recycled plastic in other products sold or manufactured in this state,





(F)  Arranging for the use of postconsumer recycled plastic collected in this state in the manufacture of non-rigid plastic packaging container product or packaging of another entity,





(G)   The procurement of products containing postconsumer recycled plastic including, but not limited to, trash bags, trash containers, pallets, carpeting, slip sheets, and shrink wrap, and





(H)   The demonstration of financial investment in recycled plastic collecting, processing, and remanufacturing activities in the state.





For purposes of this section "feasible" means capable of being accomplished in a successful manner within a reasonable period of time taking into account economic, environmental, social, health, safety, and technological factors.





(d)	What information must be contained in resin manufacturer trade association reports?





Resin manufacturer trade association report made pursuant to PRC Section 42310.2 (d)  must include, but are not limited to, the following information:





(1)  The trade association's name, mailing address, and telephone number and the name and title of the person to whom the Board should direct future correspondence.





(2)  The name of each resin manufacturer that is represented by the trade association in the report, the mailing address, the telephone number, and the name and title of a contact person at each resin manufacturing company that is represented.





(3)  A description of the activities sponsored by resin manufacturers which demonstrates that the resin manufacturers are taking, and will continue to take, all feasible actions consistent with the goals of Section 17944 (a) to ensure the reduction, recycling, or reuse of rigid plastic packaging containers and the development and expansion of markets for these containers.  Activities may include, but are not limited to the following:





(A)  The use of postconsumer recycled plastic in rigid plastic packaging containers sold in this state,





(B)  The use of postconsumer recycled plastic in other packaging materials sold or manufactured in this state,





(C)  The use of postconsumer recycled plastic in other products sold or manufactured in this state,





(D)  Arranging for the use of postconsumer recycled plastic collected in this state in the manufacture of non-rigid plastic packaging container product or packaging of another entity,





(E)   The procurement of products containing postconsumer recycled plastic including, but not limited to, trash bags, trash containers, pallets, carpeting, slip sheets, and shrink wrap, and





(F)   The demonstration of financial investment in recycled plastic collecting, processing, and remanufacturing activities in the state.





(e)	If I am a product manufacturer not in compliance with these regulations and I am a member of a trade association, may the trade association compile a report for me?  





A trade association representing product manufacturers may submit reports on behalf of its members if the Board enters into a contract or another legally binding agreement with the association.  The Board shall enter into such an agreement with interested associations only if the Board determines that both of the following conditions are met:





(1)  The agreement ensures that the Board, upon request, has access to the same information as specified in section (c) of this section, and that the amount and type of information in the report will be sufficient to allow the Board to determine whether all feasible action, as defined in this section, has been taken by the association's participating members.  The agreement may provide that the trade association may utilize the services of a certified public accountant to collect and report the information required by this section.  The use of such certified public accountant must be approved as a part of the agreement.





(2)  The agreement ensures that each manufacturer that elects to be a party to the agreement and which is a member of the trade association which submits the report comply with any requirement imposed pursuant to Section 17948(d).  In no case, however, shall a manufacturer be subject to any penalties for the acts of omissions of another manufacturer.  In addition, the agreement may provide that the trade association will assume no responsibility or liability for any real or alleged inadequacies of the report or inaccuracies in the information from which the report was compiled.





(f)	I am a product manufacturer not in compliance with Section 17944 and I am not a member of a trade association.   Must I submit my own report to the Board?





Yes, if you are not party to an agreement with a trade association that represents your interests in a report pursuant to section (e), you must submit your own report.





(g)	How do interested trade associations communicate to the Board that they want to submit a report on behalf of their members?





By December 1, 1994, interested trade associations must submit a written request to the Board by certified mail requesting approval to compile and submit the reports required and described in this section.  The trade association chosen by resin manufacturers to submit a report pursuant to sections (a) and (d) of this section need not enter into a contract or other legally binding agreement with the Board prior to submitting a report.





Within 60 days after the Board receives the request via certified mail, the Board will notify the association of its decision.  If additional information is necessary, the Board will notify and request the desired information from the trade association within the first 45 days after the request is received.  The trade association will have 30 days to supply the necessary information.  At a minimum, the trade association's request must include the trade association's name, mailing address, and telephone number and the name and title of the person to whom the Board should direct future correspondence. 





Other information the Board may require as part of negotiating the agreement includes, but is not limited to, the following:





(1)  a brief description of the types of companies represented by the trade association,





(2)  a description of the methodology the trade association will use.   Because individual manufacturers will continue to be held responsible for any penalties imposed pursuant to section (e)(2) of this section and Section 17949, the agreement shall allow the Board, upon request, to obtain manufacturer specific data.





(h)	What will the Board do with the submitted reports?





On or before February 1, 1996, the Board shall review and approve or disapprove all submitted reports.  As part of the review process, the Board may request food and cosmetics product manufacturers or trade associations to provide additional information to substantiate reported activities.  This documentation may include, but is not limited to, those items listed in Section 17946.5 of this Article.  If the Board disapproves a submitted report, it may take one of the following actions as selected by the product manufacturer: 





(1)	Require the manufacturer to take additional actions to ensure the reduction, recycling or reuse of the containers and the development and expansion of markets for rigid plastic packaging containers; or





(2)	Assess the penalties pursuant to Section 17948(e)(2) of this Article.











(i)(a)	How will the Board handle confidentiality of information?





(1)  Upon the request of a manufacturer or trade association, the Board shall not disclose information, required by this section, related to individual manufacturers, to the extent that it may legally be withheld from disclosure.  Information related to individual manufacturers may be withheld from disclosure:


	


(A)  if it is found to contain proprietary information pursuant to Public Resources Code Section 42323;





(B)  to the extent provided by Government Code Sections 6254 (k) and 6255; and





(C)  if it constitutes a trade secret pursuant to Public Resources Code Section 40062, Civil Code Section 3426 et seq., and Government Code Section 6254.7.





(2) If the Board receives a written request from a member of the public that the Board disclose data claimed to be trade secret, confidential or proprietary information, or if the Board, upon its own initiative, seeks to disclose such data, the Board shall inform the provider of the information in writing that disclosure of the data is sought, and that a determination is being made as to whether any or all of the information has been properly identified as trade secret, confidential or proprietary information.





(A) If the Board determines that the information is not trade secret, confidential or proprietary information, the Board shall notify the person who furnished the information by certified mail.  The person who furnished the information shall have 30 days after receipt of this notice to provide the Board with a complete justification and statement of the grounds on which the trade secret, confidential or proprietary information claim is being made.  The justification and statement shall be submitted to the Board by certified mail.  The deadline for filing the justification may be extended by the Board upon a showing of good cause made prior to the deadline specified for its receipt.





	1.  The justification and statement submitted in support of a claim of trade secret, confidential or proprietary information shall include, but is not limited to, the following:





		a.  a specific description of the data claimed to be entitled to treatment as trade secret, confidential or proprietary information;


			


		b.  a statement as to whether it is asserted that the data is a trade secret, is confidential or proprietary information, that disclosure of the data would result in harmful effects on the person's competitive position, and if so, the nature and extent of such anticipated harmful effects;


			


		c.  any statutory or regulatory provisions under which the claim of trade secret, confidentiality or proprietary is asserted;





		d.  the period of time for which trade secret, confidential or proprietary treatment is requested;





		e.  the extent to which the data has been disclosed to others and whether its trade secret, confidential or proprietary status has been maintained or its release restricted;





		f.  trade secret, confidentiality or proprietary determinations, if any, made by other public agencies as to all or part of the data and a copy of any such determination, if available.





	2.  Documentation in support of a claim of trade secret, confidential or proprietary information, as specified in subdivision 1. of this section,  may be submitted to the Board prior to the time disclosure is sought.





(B) The Board shall determine whether the information is protected as trade secret, confidential or proprietary information within 15 days after receipt of the justification and statement or, if no justification and statement is filed, within 45 days of the notice required by subdivision (A).  The Board shall notify the person who furnished the information and any party who has requested the information pursuant to a public records request of the determination, by certified mail.





(C) If the Board determines that the information is not protected as trade secret, confidential or proprietary information, the notice required by subdivision (B) shall also specify a date, not sooner than 15 days after the date of mailing of the notice, when the information shall be made available to the public.





(3)   Except as provided in subdivisions (1) and (2), the Board may release information submitted and designated as trade secret, confidential or proprietary information to the following under the following conditions:





(A)	Other governmental agencies, and the Legislature may receive information that has been compiled or aggregated from confidential information, but does not reveal the specific sources of the information, when the information has been requested in connection with a local enforcement agency’s or the Board’s responsibilities under this division or for use in making reports.





(B)  To the state or any state agency in judicial review for enforcement proceedings involving the person furnishing the information.





(4)   Should judicial review be sought of a determination issued in accordance with section (2), either the person requesting the data or the person making the claim of trade secret, confidential or proprietary information status in relation to the data, may be made a party to the litigation to justify the determination.





Note:  Authority cited: Section 6253, Government Code. 40502,  42325, Public Resources Code.  


Reference:  Section 6250 et seq., Government Code. Sections  40062, 42323, Public Resources Code.








Section 17948.5       LETTERS OF NON-OBJECTION





Who must diligently seek non-objection letters from the United States Food and Drug Administration?





By January 1, 1996, manufacturers of rigid plastic packaging containers that are regulated under 21 Code of Federal Regulations (CFR) Section 174.5 and Sections 177.1010 et seq. shall diligently seek one or more "non-objection" letters from the United States Food and Drug Administration addressing the use of post-consumer plastic in such containers provided:





(a)  The product manufacturer utilizing such containers are subject to the reporting requirements of section 17948.





(b)  The product manufacturer submits a written request by January 1, 1995, to the container manufacturer to seek FDA "non-objection" with respect to a particular product, product line, or product type.  Under no circumstances shall the product manufacturer be held liable for the failure of the container manufacturer to comply with this section.





(c)  The container with post-consumer plastic will adequately protect the product against damage and spoilage.





A container manufacturer will have satisfied the requirement to diligently seek one or more "non-objection" letters if, as of January 1, 1996, the container manufacturer requests a "non-objection" letter in those instances when its best efforts and research data result in an expectation that the Food and Drug Administration will conclude that the proposed use of the specific package complies with applicable regulatory standards.





Note:Authority cited: Sections 40502 and 42325, Public Resources Code.


Reference: Section 42310 and 42323, Public Resources Code.
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