FINDING OF EMERGENCY

CALIFORNIA INTEGRATED WASTE MANAGEMENT BOARD

Title 14:  California Code of Regulations

FINDING OF EMERGENCY

The California Integrated Waste Management Board ("CIWMB") finds that an emergency exists, and that the attached regulations are necessary for the immediate preservation of the public peace, health and safety, or general welfare.

SPECIFIC FACTS SHOWING THE NEED FOR IMMEDIATE ACTION

CIWMB is responsible for regulating solid waste in the state.  Together with enforcement agencies ("EA") at the local level, CIWMB operates a comprehensive solid waste regulatory program.  All facilities which handle solid waste, including landfills, composting facilities, transfer and processing facilities and transformation facilities, must obtain a solid waste facilities permit from the applicable EA.  In most cases, the EA may not issue a permit until CIWMB has concurred in the permit.  

CIWMB's regulation of solid waste in California expressly excludes hazardous waste, which is regulated by the Department of Toxic Substances Control ("DTSC").  DTSC issues hazardous waste facilities permits to facilities which manage hazardous wastes.  For the most part, DTSC's regulatory scheme is wholly separate from CIWMB's, since the two agencies regulate different waste streams.  An exception arises at disposal facilities which handle both hazardous wastes and nonhazardous wastes.  (This can only occur at hazardous waste facilities since hazardous wastes are expressly prohibited from disposal at solid waste facilities.)  Public Resources Code Section 44103(b) requires that facilities that accept both hazardous wastes and other solid wastes obtain permits from both DTSC and the EA.  

There are three DTSC-permitted hazardous waste disposal facilities in California.  CIWMB has learned that all three of them accept for disposal certain nonhazardous wastes together with hazardous wastes.  This information reached CIWMB by virtue of a dispute between the EA in Imperial County and Safety-Kleen (Westmorland), Inc. ("Safety-Kleen"), the owner and operator of a DTSC-permitted hazardous waste disposal facility in Westmorland, California, when Safety-Kleen appealed the matter to CIWMB.  When conducting fact-finding in respect of the appeal, CIWMB learned that all three hazardous waste disposal facilities in the state accept for disposal a wide range of nonhazardous, nonputrescible industrial solid wastes.  None of the facilities has a solid waste facilities permit issued by the local EA.

Since neither EAs nor CIWMB inspect hazardous waste facilities, CIWMB had no information that the facilities were accepting  nonhazardous waste until Safety-Kleen's dispute with Imperial County.  These emergency regulations were adopted in response to this unforeseen occurrence.

In order to fulfill its statutory duty to protect the public health and safety and the environment, it is necessary that hazardous waste facilities where nonhazardous wastes are disposed be regulated by CIWMB.  In light of the fact that hazardous waste disposal facilities are highly regulated by DTSC, the State Water Resources Control Board ("SWRCB"), regional water quality control boards, and the U.S. Environmental Protection Agency, and after consultation with DTSC and SWRCB, CIWMB has determined that a registration tier solid waste facilities permit is the appropriate level of regulation by the local EA and CIWMB.  The enclosed regulations establish a registration tier permit for hazardous waste disposal facilities that dispose certain nonhazardous wastes together with hazardous wastes, set an operating standard for daily cover, establish record-keeping requirements, and require a codisposal plan for the operation of each permitted facility.

Emergency regulations are necessary for the immediate preservation of the public health and safety.  At present, the nonhazardous wastes in question are disposed without any CIWMB regulation or EA oversight.  Although the facilities have advised CIWMB that only nonhazardous, nonputrescible industrial solid wastes are being disposed, there is a reasonable risk that putrescible wastes or other solid wastes may be disposed which would cause odors, vectors, litter or other problems associated with typical solid waste landfills.  Implementing these regulations on an emergency basis will preclude that eventuality.  

In the absence of these regulations, hazardous waste disposal facilities would have to obtain a full solid waste facilities permit to dispose solid wastes other than the hazardous wastes permitted under their hazardous waste facilities permits.  Obtaining a solid waste facilities permit generally takes a significant period of time, ranging from about six months to two years, and is very costly, depending on the scale and complexity of operations at the solid waste facility, the need for local entitlements and compliance with the California Environmental Quality Act.  If the subject hazardous waste disposal facilities elected to seek such a full solid waste facilities permit, then during the period in which the facility operators sought full permits, the wastes in question would either be left in place, raising various potential health and safety problems, disposed in permitted solid waste facilities, occupying landfill capacity needed for more typical wastes such as municipal solid waste, or shipped out of state where lesser health and safety and environmental protections are imposed.  

In contrast, the adoption of these emergency regulations makes it possible for facility operators to obtain the necessary permits immediately upon the effective date of the regulations.  These regulations, by imposing a simpler regime for regulating the disposal of certain wastes at hazardous waste disposal facilities, would also relieve operators from the costly burden of obtaining a full solid waste facilities permit, a level of regulation that is not justified by the nature of the wastes being disposed and is not necessary to assure that the public health and safety and the environment are fully protected.

Finally, further justifying the issuance of emergency regulations is the tenuous situation in which the three hazardous waste disposal facilities that dispose nonhazardous solid waste find themselves.  Prior to the Imperial County dispute with Safety-Kleen and CIWMB's response to it, the three facilities were under the belief that no solid waste facility permit was required to dispose nonhazardous wastes.  Upon CIWMB's adoption of these regulations, it becomes manifest that a permit is required.  The three facilities will need to immediately apply for permits in order to comply with Section 44103(b)'s requirement that a permit is necessary for them to accept nonhazardous wastes.  Until these regulations are in place, the only permit available to them is a full solid waste facilities permit, described above. The new regulations need to be promulgated immediately so that the facilities can come into compliance quickly.  In order to give the facilities time to comply, it is CIWMB's intent that these regulations shall become effective October 1, 2000.  The facility operators need that time to prepare an application for a permit and to have their applications reviewed and permits issued by the applicable local EA.  It is anticipated that preparing an application and obtaining a new permit from the EA will take 60-75 days.

The CIWMB has determined that the public interest will be best served by adopting the proposed regulations on an emergency basis to provide relief from these burdens as soon as possible.

AUTHORITY AND REFERENCE CITATIONS

Authority:  Section 40502, Public Resources Code

Reference:  Section 44103, Public Resources Code

INFORMATIVE DIGEST

Existing Law and Regulation:  Existing law (Public Resources Code Section 44103(b)) requires that a hazardous waste facility that accepts for disposal hazardous waste and other solid waste must obtain a hazardous waste facilities permit from the Department of Toxic Substances Control and a solid waste facilities permit from the local enforcement agency upon concurrence by CIWMB.

Effect of the Proposed Regulation:  The proposed regulations will authorize a hazardous waste facility that accepts for disposal both hazardous waste and other solid waste to obtain a registration tier solid waste facilities permit from the local enforcement agency, thus satisfying Public Resources Code Section 44103(b)'s requirement that it obtain a solid waste facilities permit, in addition to the hazardous waste facilities permit such a facility must obtain from the Department of Toxic Substances Control.

Impact on Small Business:  CIWMB has determined that the proposed regulation will have no impact on small businesses within California.  The three  existing hazardous waste disposal facilities are not owned by small businesses.  Given the very great cost of establishing a new hazardous waste disposal facility in California, it is certain that no new facility would be owned by a small business.  

LOCAL AGENCY AND SCHOOL DISTRICT MANDATE DETERMINATION 

CIWMB has determined that the proposed regulations will impose no local mandate. 

CIWMB has determined that the proposed regulation will have no impact on school districts.

POTENTIAL FISCAL IMPACT ON LOCAL AGENCIES, SCHOOL DISTRICTS, STATE AGENCIES AND/OR FEDERAL FUNDS
CIWMB has determined that there will be no impact on local agencies (except local Enforcement Agencies), school districts, state agencies or federally funded state agencies or programs.  There may be minor additional absorbable costs to the three local Enforcement Agencies within whose jurisdictions the three hazardous waste disposal facilities are situated.  However, those additional costs could be offset by fees the local Enforcement Agencies is authorized to impose on the three facilities.  Further, the three affected local Enforcement Agencies may enjoy moderate cost savings resulting from streamlined permitting and record-keeping requirements relative to the requirements for a full solid waste facilities permit. 
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