Revised Plain English Statement

Introduction 

The proposed regulations authorize the California Integrated Waste Management Board (Board) to create a list of parties who have been unreliable or irresponsible in a Board agreement (Unreliable List).  Existing law provides that the Board can refuse to award contract or grants, and can refuse to approve loans or subcontracts with any party the Board believes is unreliable.  The proposed regulations provide specific guidance as to the procedures to follow when the Board chooses to exercise its authority to not enter into an agreement with an unreliable party.  These guidelines will provide information about the Board’s policies and procedures for all parties who wish to enter into agreements with the Board.  The proposed regulations will also protect Board from parties who have shown in a previous agreement that they are unreliable or have been unable to competently perform an agreement.

Proposed Grounds for Placement on the Unreliable List

A Board contractor, subcontractor, borrower or grantee may be placed on the Unreliable List where one or more of the grounds listed below have occurred within three years of the termination of the agreement with the Board:

· Disallowance of claims to the Board due to fraudulent claims or reporting;

· Filing of a civil action for violation of the False Claims Act (Government Code §§12650 et. seq.);

· Default on a Board loan;

· Foreclosure or repossession of collateral securing a Board loan;

· Filing of bankruptcy that interfered with a Board agreement;

· Breach of a past Board agreement that resulted in termination of the agreement;

· Placement on the Board’s chronic violator inventory (Public Resources Code § 44104);

· Conviction of a crime that interfered with a Board agreement;

· Listing on any other state or federal agency's unreliable list; and 

· Violation of an Order issued by the Board or Enforcement Agency;

· Transporting waste tires to, or accepting them at a site that does not have a waste tire permit;

· Transporting waste tires without a waste tire hauler registration;

· Denial, revocation, or suspension of a permit or registration issued by the Board or Enforcement agency;

· Abandonment of a site which requires the Board to act and or spend funds to clean up or abate a nuisance;

· An ownership interest of 20% or more, or a management position in a business at the time that it acted in a manner that caused it to be placed on the Unreliable List.

Procedures Regarding the Unreliable List

The Board’s Executive Director will handle the administrative aspects of the Unreliable List.  Upon recommendation from Board staff, the Executive Director has the discretion to make a proposed finding of unreliability.  Every party has the opportunity to appeal the proposed finding to the Board within 30 days from the date of notification. The Board must hold the appeal within 60 days after the request.  If the party does not appeal, then the Executive Director’s proposed finding becomes final.  Three years is the maximum amount of time that any party will be placed on the Unreliable List.  

Placement on the Unreliable List means that the party will be ineligible to enter into Board agreements for up to three years.  If a party on the Unreliable List owns at least a 20% interest in any other entity, that entity will also be ineligible to enter into Board agreements for up to three years.  Finally, if an entity has a person in a key management position who was also in a key management position in an entity that is on the Unreliable List, that entity is ineligible to enter into Board agreements for up to three years.

The proposed regulations also apply to subcontractors.  The Board will not award a contract or grant or approve a loan to any party proposing to enter into a subcontract with any party on the Unreliable List.  In addition, the Board will not approve any subcontract with a party on the Unreliable List.  

The proposed regulations allow for reconsideration of placement on the Unreliable List.  A party placed on the Unreliable List can request reconsideration after a period of eighteen months.  The Executive Director will make this determination based on evidence of changed circumstances, and will either remove the party from the Unreliable List or require the party to remain on the Unreliable List until the end of the three-year term.

Where a proposed finding of unreliability is made regarding a party with a pending contract, subcontract, loan or grant, the Board can put on hold the award or approval of that agreement.  The pending agreement will not be awarded or approved until a final finding of unreliability is made or the proposed finding is vacated by the Board.  

The proposed regulations would require every applicant for a Board contract, subcontract, grant or loan to submit a declaration certifying whether any of the grounds for a finding of unreliability have occurred within the preceding three years.   If there have been any such occurrences, the Executive Director has discretion whether to add the party to the Unreliable List.

The proposed grounds for placement on the Unreliable List do not limit the Board’s ability to refuse to enter into agreements with unreliable parties under existing law.  
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