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NOTICE OF PROPOSED RULEMAKING

TITLE 27.

ENVIRONMENTAL PROTECTION

DIVISION 2.

SOLID WASTE

SUBDIVISION 1.
CONSOLIDATED REGULATIONS FOR TREATMENT, STORAGE, PROCESSING OR DISPOSAL OF SOLID WASTE

CHAPTER 6.
FINANCIAL ASSURANCES AT SOLID WASTE FACILITIES AND AT WASTE MANAGEMENT UNITS FOR SOLID WASTE

SUBCHAPTER 1.
DEFINITIONS FOR FINANCIAL ASSURANCE DEMONSTRATIONS AND REQUIREMENTS

SUBCHAPTER 3.
ALLOWABLE MECHANISMS

ARTICLE 1.
CIWMB – GENERAL REQUIREMENTS FOR MECHANISMS

and,
ARTICLE 2.
CIWMB – FINANCIAL ASSURANCE MECHANISMS

and,
FORM CIWMB 106 – CERTIFICATE OF INSURANCE FOR CLOSURE, POSTCLOSURE MAINTENANCE, REASONABLY FORESEEABLE CORRECTIVE ACTION

PROPOSED REGULATORY ACTION
The California Integrated Waste Management Board (CIWMB) proposes to amend Title 27, California Code of Regulations (Title 27 CCR), Division 2, Subdivision 1, Chapter 6, by adopting amendments to Subchapter 1, section 22200, Subchapter 3, Article 1, sections 22228 and 22233, Article 2, section 22248, and form CIWMB 106.  The proposed regulation amendments clarify: 1) the accepted CIWMB definition of captive insurance company; 2) that insurance demonstrations from captive insurers are not acceptable financial assurances to the State of California; and 3) the insurance company requirement to comply with CIWMB requests for payment on identified financial assurance insurance coverage, without delay.

WRITTEN COMMENT PERIOD
Any interested person, or his or her authorized representative, may submit written comments relevant to the proposed regulations to the CIWMB.  The written comment period for this rulemaking ends at 5:00 p.m. on May 23, 2001.  The CIWMB will not accept comments received after the aforementioned date and time.  Please submit your written comments to:

Richard Castle

Research Program Specialist

California Integrated Waste Management Board

Financial Assurances Section

P.O. Box 4025

Sacramento, CA 95812-4025

FAX: (916) 319-7392

e-mail: rcastle@ciwmb.ca.gov

PUBLIC HEARING
CIWMB staff will conduct a public hearing at the Mariposa County Government Center, Board of Supervisors Chambers, 5100 Bullion Street, Mariposa, California on May 22-23, 2001.  The hearing will begin at 9:30 a.m. and conclude after all testimony is given.  The CIWMB requests that persons who make oral comments at the hearing also submit a written copy of their testimony at the hearing.  

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW

The California Integrated Waste Management Act (Act), Public Resources Code (PRC) section 40000 et seq., provides for the protection of public health and safety and the environment through waste prevention, waste diversion, and safe waste processing and disposal.  PRC section 40502 requires the CIWMB to adopt rules and regulations to implement this Act without duplicating current requirements under the authority of the State Air Resources Board or the State Water Resources Control Board (PRC section 43020).

According to the PRC, section 43600, owners or operators of solid waste landfills are required to provide evidence to the CIWMB of financial ability to pay for the costs of closure and postclosure maintenance.  PRC section 43601 allows owners or operators of solid waste landfills to utilize any of the available financial mechanisms set forth in Part 258 of Title 40 of the Code of Federal Regulations (40 CFR) subject to regulations the CIWMB may adopt that reasonably condition the use of those mechanisms.  The proposed regulations define and clarify the financial assurance mechanism, insurance, which is provided for in both Part 258 of 40 CFR and Title 27 CCR.

CIWMB staff is proposing these regulations to ensure operator compliance with the solid waste landfill financial assurance requirements.  There is a need for a specific denial of a particular form of insurance, captive insurance, within the insurance mechanism to remove any confusion regarding the proper demonstration of insurance to the CIWMB.  Because captive insurance, by its nature, cannot meet the Federal requirement that the policy be assignable to a successor facility owner or operator, and does not appear to meet the state statutory requirement [PRC section 43601(e)(2)(C)] that the carrier not provide insurance coverage to other parties, it is not viable for the Board to accept captive insurance as a financial assurance mechanism.  There is also a need to clarify the terms by which the CIWMB may make a claim against a properly executed insurance demonstration and the responsibilities of the insurer in responding to such a claim made by the CIWMB.

The CIWMB finds these proposed amendments clarifying the exclusion of captive insurance and defining the responsibility of the insurer when the CIWMB makes a claim against provided coverage to be in compliance with the 40 CFR Part 258 requirements and within the CIWMB’s authority to reasonably condition financial demonstrations, as allowed under PRC section 43601.

The CIWMB broad objective to protect the environment from pollution due to the disposal of solid waste is achieved by adoption of regulations clearly identifying the requirements for financial assurances of the closure and postclosure maintenance of solid waste landfills.  These proposed regulatory amendments further the CIWMB’s interest toward this objective to protect the environment and the people of the State of California.

AUTHORITY AND REFERENCES
Public Resources Code, sections 40502 and 43601.5 provide authority for these regulations.  The purpose of the proposed regulations is to implement, interpret and make specific Public Resources Code sections 43600 and 43601.

MANDATE ON LOCAL AGENCIES OR SCHOOL DISTRICTS
CIWMB staff determined that adoption of the proposed regulations do not impose a mandate on school districts, nor do they impose non-discretionary costs or savings on the districts.  CIWMB staff determined that the proposed regulations do not affect the local mandate already imposed on local government agencies.  There are no reimbursable costs.  The proposed regulations reduce regulatory overlap and duplication with other agencies by clearly identifying the CIWMB as the agency responsible for approving financial assurance demonstrations for solid waste landfills.

COST TO PUBLIC AGENCIES, SCHOOL DISTRICTS, AND STATE AND FEDERAL FUNDS

CIWMB staff determined the proposed regulations will result in no costs or savings to any state agencies, local agencies or school districts required to be reimbursed under Part 7 (commencing with section 17500) of Division 4 of the Government Code, no other non-discretionary costs or savings on local agencies or school districts, and no costs or savings in federal funding to the state.

EFFECT ON HOUSING COSTS
CIWMB staff determined the proposed regulations will not affect housing costs.

EFFECT ON BUSINESS

CIWMB staff has made an initial determination that the proposed regulations will not have a significant, statewide adverse economic impact directly affecting California businesses, including the ability of California businesses to compete with businesses in other states.

The CIWMB previously received captive insurance demonstrations from two operators.  The CIWMB reviewed these demonstrations utilizing the current regulations.  By enforcement of the current regulatory standards, these captive insurance demonstrations were denied for use as financial assurance demonstrations to the CIWMB.

The proposed regulations do not require businesses to provide monies for any purpose not already required in existing statute and regulations, and consequently will not cause a solid waste landfill operator to alter the way he or she is currently required to do business.

EFFECT ON SMALL BUSINESSES

The proposed regulations apply to owners/operators of solid waste landfills.  The majority of solid waste landfills are publicly owned.  Of the privately owned landfills, the majority are not owned or operated by small businesses.  CIWMB staff determined the proposed regulations may affect small businesses that own/operate solid waste landfills, however, the proposed regulations do not require businesses to provide monies for any purpose not already required in existing statute and regulations, and consequently will not cause a solid waste landfill operator to alter the way he or she is currently required to do business.  
COST IMPACTS ON REPRESENTATIVE PRIVATE PERSONS OR BUSINESSES
The CIWMB is not aware of any cost impacts that a representative private person or business would necessarily incur in reasonable compliance with the proposed action.

EFFECT ON CREATION OR ELIMINATION OF JOBS, EXISTING OR NEW BUSINESS IN THE STATE OF CALIFORNIA
CIWMB staff determined the proposed regulatory action will not have an impact on the creation or elimination of jobs, creation or elimination of businesses, or the expansion of businesses within the State of California.

CONSIDERATION OF ALTERNATIVES
The CIWMB must determine that no reasonable alternative considered by the CIWMB and no reasonable alternative that has otherwise been identified and brought to the attention of the CIWMB would be more effective in carrying out the purpose for which the action is proposed or would be as effective and less burdensome to affected private persons than the proposed action.

The CIWMB invites interested persons to present statements or arguments with respect to alternatives to the proposed regulations at the scheduled hearing or during the written comment period.

CONTACT PERSONS

Inquiries concerning the proposed administrative action (e.g., copies of rulemaking documents, hearing dates and times, rulemaking process) or the substance of the proposed regulations may be directed to:



Richard Castle



Research Program Specialist



Financial Assurances Section



California Integrated Waste Management Board

P.O. Box 4025

Sacramento, CA 95812-4025

(916) 341-6343

Backup contact person to whom inquiries concerning the proposed administrative action may be directed:



Garth Adams



Research Manager



Financial Assurances Section



California Integrated Waste Management Board

P.O. Box 4025

Sacramento, CA 95812-4025

(916) 341-6326

AVAILABILITY OF STATEMENT OF REASONS AND TEXT OF PROPOSED REGULATIONS

The CIWMB will have the entire rulemaking file, and all information upon which the proposed regulations are based, available for inspection and copying throughout the rulemaking process at the above address.  As of the date this notice is published in the Notice Register, the rulemaking file consists of this notice, the proposed text of the regulations, the initial statement of reasons, and the plain English summary.  A copy of the final statement of reasons will also be available once it has been prepared.  Copies may be obtained by contacting Richard Castle at the address or phone number listed above.  

The CIWMB also maintains an Internet website for the electronic publication or distribution of written material.  These materials can be obtained at the following Internet address:

http://www.ciwmb.ca.gov/Rulemaking/Insuranc

 



AVAILABILITY OF CHANGED OR MODIFIED TEXT
The CIWMB may adopt the proposed regulations substantially as described in this notice.  If the CIWMB makes substantive modifications to the originally proposed text, it will make the modified text available to the public for at least 15 days before the CIWMB adopts the revised regulations.  Requests for the modified text should be made to the contact person named above.  The CIWMB will accept written comments on the modified regulations for 15 days after the date on which they are made available.
California Environmental Protection Agency
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The energy challenge facing California is real. Every Californian needs to take immediate action to reduce energy consumption. For a list of simple ways you can reduce demand and cut your energy costs, see our Web site at http://www.ciwmb.ca.gov/.
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