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FINAL STATEMENT OF REASONS

STANDARDS FOR ACCEPTANCE OF INSURANCE 

AS A FINANCIAL ASSURANCE DEMONSTRATION 


FINAL STATEMENT OF REASONS

December 17, 2001

Title 27, Division 2, Subdivision 1, Chapter 6 

Subchapter 1.
Definitions for Financial Assurance demonstrations and Requirements

Section 22200.  
CIWMB - Definitions. 

Section 22200 (g)

No amendments were made beyond those amendments noticed in the initial 45-day comment period.

PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT, OR OTHER CONDITION OR CIRCUMSTANCE THE REGULATION IS INTENDED TO ADDRESS. 

The adopted financial assurance regulations contain financial and insurance related terms in conformity with terms utilized in the financial community.  The regulations use several financial terms to establish the conditions for acceptably using insurance as a financial assurance demonstration to the California Integrated Waste Management Board (CIWMB)

The terms used in the adopted regulations must be defined in order to assist operators to understand the regulations.  This will reduce potential confusion and uncertainty about the meaning of "captive insurance company".  Without clear defining language, the regulated operator may fail to comply with the financial assurance regulations and the public is not provided clear and concise regulatory requirements.

SPECIFIC PURPOSE OF THE REGULATIONS: NECESSITY
As identified in the Initial Statement of Reasons, adopting Section (g) defines the CIWMB’s use of the phrase “captive insurance company.”  This definition will provide the regulated operators and the public with the clear intent of the CIWMB.

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD BE AS EFFECTIVE AND LESS BURDENSOME TO PRIVATE PERSONS AND ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ADVERSE ECONOMIC IMPACT ON SMALL BUSINESS.

The alternative of not defining this term was considered but rejected because it is necessary for clarity.  Absent the CIWMB adopted term “captive insurance company,” potential alternative uses of the phrase may cause confusion, delay and expense to impacted businesses.  Private persons and small businesses will not be financially capable of providing acceptable forms of self-insurance, or captive insurance.  As such, there will be no adverse economic impact on private persons or small businesses.

TECHNICAL, THEORETICAL AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS.

CIWMB staff relied on additional information which became available during the rulemaking process, and which was not identified in the Initial Statement of Reasons.  This additional information was the Audit Report, U.S. EPA Office of Inspector General, RCRA Financial Assurance for Closure and Post-Closure, 2001-P-007, March 30, 2001.  Additional documents were also received from the State of Vermont, Department of Banking, Insurance, Securities and Health Care Administration.  These additional documents were disclosed during the rulemaking process, and made available to all interested parties for review.

SUBCHAPTER 3.
ALLOWABLE MECHANISMS

ARTICLE 1.

CIWMB – GENERAL REQUIREMENTS FOR MECHANISMS
Section 22228.
CIWMB - Acceptable Mechanisms and Combination of Mechanisms
PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT, OR OTHER CONDITIONS OR CIRCUMSTANCES THE REGULATION IS INTENDED TO ADDRESS
The existing regulation specifies which financial mechanisms are acceptable to the CIWMB, and which mechanisms federal entities, state and local government operators, and private operators can use.  Section (b) was originally noticed with this addition identifying that captive insurance is not an acceptable mechanism for demonstrations of financial assurance to the CIWMB. 

The CIWMB received comments requesting the ability to provide a form of self-insurance as a financial assurance demonstration.  After considering all the information made available from commenters, the U.S. EPA Office of the Inspector General, the State of Vermont, Department of Banking, Insurance, Securities and Health Care Administration, and the California Department of Insurance, the CIWMB determined that there are currently no captive insurance companies or other forms of self-insurance established by landfill operators which are capable of meeting the requirements of the Title 40 Code of Federal Regulations (Subtitle D), Part 258.74(d) – Insurance.  However, there is the potential for such coverage to be available in the future.  In recognition that some form of self-insurance may be developed in the future that will meet the federal and State of California insurance requirements, the CIWMB allowed for this situation by amending the regulations to include captive insurance within the current requirements for all other insurance providers to the CIWMB (section 22248)

The originally noticed addition of new Section (b) and the relocation of each subsequent section was removed in the adopted regulation.

The remaining amendment to Section 22228 is within 22228(f) where the word “performance” was stricken from the regulation text.  This amendment has been noted from the onset of the rulemaking.

SPECIFIC PURPOSE OF THE REGULATIONS: NECESSITY
As identified in the Initial Statement of Reasons, amending Section (f) by deleting "performance" from the phrase "performance local government" eliminates a typographical error created during a previous rulemaking action.

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD BE AS EFFECTIVE AND LESS BURDENSOME TO PRIVATE PERSONS AND ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ADVERSE ECONOMIC IMPACT ON SMALL BUSINESS.

The adopted regulations allow landfill operators the ability to utilize captive insurance for their financial assurance demonstrations to the State of California.  This alternative regulatory language of not expressly prohibiting the use of captive insurance as a financial assurance demonstration will not have an economic impact on private persons and small businesses.  Neither private persons nor small businesses will be financially capable of providing acceptable forms of self-insurance, or captive insurance, and, as such, there will be no impact on these classes of operators, and no adverse economic impact on private persons or small businesses.

The CIWMB considered developing criteria by which captive insurers could be evaluated on a case-by-case basis to determine the acceptability of the insurer to provide the financial assurance to the CIWMB.  The CIWMB rejected this alternative prior to the initial rulemaking and again during the formal rulemaking process.  

This alternative was rejected due to the expense of obtaining expert staff with adequate skills to review captive insurance companies.  In lieu of obtaining these necessary in-house staff, the CIWMB adopted regulations that direct the potential insurer to obtain approval from the currently employed expert staff of the California Department of Insurance.  In this way the captive insurer would be required to demonstrate its ability to perform as an insurer to knowledgeable, specialized, expert insurance staff prior to CIWMB’s review for potential conflicts the captive insurer might face in attempting to provide the required demonstration under the State and Federal requirements.  The alternative of CDI pre-qualification is also contemplated in section 43601of the Public Resources Code, subsection (e), for all other insurance demonstrations, and has been commented on throughout the rulemaking.

In considering this alternative, the CIWMB also rejected the idea of the CIWMB completing a review of the captive insurer without the assistance of the California Department of Insurance based on the internal conflicts within Public Resources Code section 43601, as well as the conflicts between PRC 43601 and the federal requirements of Title 40, Code of Federal Regulations, Part 258, section 258.74.  Specifically, the internal conflict of PRC 43601 is that a wholly owned insurance company, providing coverage only to its parent corporation, will not be capable of meeting the current requirements of Title 40 CFR 258.74(d).  Other forms of self-insurance that landfill operators may develop should necessarily be reviewed by the California Department of Insurance to ensure the viability of the demonstration.

TECHNICAL, THEORETICAL AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS.

CIWMB staff relied on Title 40, Code of Federal Regulations, Subpart G, section 258.74(d) Insurance as the basis for the proposed regulations.  CIWMB staff also used Title 27, California Code of Regulations, Division 2, Subdivision 1, Chapter 6, Financial Assurances at Solid Waste Facilities and at Waste Management Units for Solid Waste.  CIWMB staff also relied on additional information which became available during the rulemaking process, and which was not identified in the Initial Statement of Reasons.  This additional information was the Audit Report, U.S. EPA Office of Inspector General, RCRA Financial Assurance for Closure and Post-Closure, 2001-P-007, March 30, 2001.  Additional documents were also received from the State of Vermont, Department of Banking, Insurance, Securities and Health Care Administration.  These additional documents were disclosed during the rulemaking process, and made available to all interested parties for review.

Section 22233.
CIWMB - Record Keeping and Reporting.
PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT, OR OTHER CONDITIONS OR CIRCUMSTANCES THE REGULATION IS INTENDED TO ADDRESS
Prior rulemaking actions inserted language within Section 22233 (c)(3) that was intended to be a part of Section 22233 (c)(4).  This was a typographical error during the prior rulemaking.  Without moving the phrase to the correct location, confusion on the part of the regulated public will occur when reporting financial assurance demonstrations to the CIWMB.

The Reference for Section 22233 does not contain a reference to Part 258.74 (d), Title 40, Code of Federal Regulations that should be identified to add clarity to the origin of the regulatory requirement. 

SPECIFIC PURPOSE OF THE REGULATIONS: NECESSITY
The amendments deleting language from Section 22233 (c)(3) and adding the identical language to Section 22233 (c)(4) are necessary to clarify the reporting requirements for Closure and/or Postclosure Maintenance and/or Reasonably Foreseeable Corrective Action Costs Insurance. 

The addition of the reference at the end of Section 22233 directs the regulated community to Part 258.74 (d), Title 40, Code of Federal Regulations to add clarity to the origin of the regulatory requirement. 

ALTERNATIVES TO PROPOSED REGULATORY ACTION
The alternative considered was to leave the regulatory language as it appears in the California Code of Regulations.  The alternative was not accepted because the regulation, containing the typographical error, does not require the action the CIWMB intended, and because it requires the reporting of additional information that the CIWMB does not need, unless specifically necessary.

Not adding the reference to 258.74 (d) leaves an incomplete reference to the related federal requirements for this section of California Code of Regulations.

TECHNICAL, THEORETICAL AND/OR EMPIRICAL STUDY, REPORTS OR DOCUMENTS
CIWMB staff relied on Title 40, Code of Federal Regulations, Subpart G, section 258.74(d) - Insurance, as the basis for the proposed regulations.  CIWMB staff also used Title 27, California Code of Regulations, Division 2, Subdivision 1, Chapter 6, Financial Assurances at Solid Waste Facilities and at Waste Management Units for Solid Waste.

Article 2.

CIWMB - Financial Assurance Mechanisms

Section 22248.
CIWMB - Closure and/or Postclosure Maintenance and/or Reasonably Foreseeable Corrective Action Insurance.
PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT, OR OTHER CONDITIONS OR CIRCUMSTANCES THE REGULATION IS INTENDED TO ADDRESS
The adopted regulations reversed the originally noticed amended regulations in regard to captive insurance by ultimately accepting captive insurance as a financial assurance demonstration.  Sections 22248(a) and (b) were adopted to clarify to the operator the standard the captive insurer will be required to meet prior to the CIWMB’s consideration of acceptance of the captive insurer.  With this amendment, captive insurers without adequate independent financial ability and appropriate operating standards will not attempt to be the providers of financial assurance demonstrations to the CIWMB, saving time and expense for the operator and the CIWMB.

The CIWMB adopted regulations for the acceptance of insurance as a financial assurance demonstration covering the estimated costs of closure, postclosure maintenance, and/or reasonably foreseeable corrective action during a prior rulemaking.  Experience with implementation of the requirements and collection by the CIWMB on the financial assurance has required additional clarity to the provider of the insurance coverage.

The proposed amendments will clarify potential ambiguity in the current regulatory language.  The clarity is necessary to ensure that the funds from the insurance will be readily available in an equivalent manner as funds demonstrated in other financial assurance demonstrations presented to the CIWMB. 

SPECIFIC PURPOSE OF THE REGULATIONS: NECESSITY
The adopted regulations are necessary to clarify the intent of this regulation.  Without the adopted amendment, confusion regarding the standards all insurers are required to meet and the coverage necessary for financial assurance demonstrations to the CIWMB may occur.  Regulated operators may work to bring an unacceptable form of self-insurance forward, without the ability to rely on California insurance experts prior to reaching the CIWMB, or they may purchase insurance coverage that does not provide the necessary assurance to the CIWMB or the expected and intended coverage for their operations.

During the process of receiving comments relevant to the rulemaking, section 22248(a) and (b) were amended to identify that captive insurers will be required to meet standards of the California Department of Insurance, prior to the CIWMB’s review of their acceptability.  This is a change from an absolute exclusion of type of financial assurance demonstration at the request of commenters.  The commenters expressed the opinion that it is necessary to allow for the possibility of forms of self-insurance to be allowed in order to comply with the intent of Public Resources Code Section 43601 and the potential that in the future, an operator may be able to develop such a form of financial assurances.

As noted in the Initial Statement of Reasons, Section 22248 (e) is amended by deleting the word "final" clarifying that the financial assurance demonstration is required to be available for assured costs whenever closure occurs.  The phrase "final closure" raised a potential ambiguity regarding the determination of final closure in comparison to closure activities.  The CIWMB requirements are specifically intended to require the financial demonstration of the ability to perform required activities at any time necessary.

Section 22248 (h) is added to clarify that an order of the CIWMB to the regulated operator will initiate payment from the insurer, regardless of whether the coverage is adequate to cover all the costs of the ordered activity.  This addition is necessary to clarify the difference between the operator requesting funds from the insurer during the operator's regular activities, and the process of the operator being ordered by the CIWMB to take actions.  The adopted regulations further clarified that orders from the CIWMB will come as a result of the failure of the operator to conduct the insured activities.  In addition, the requests for payments will be based on the current estimated expenses, and that any payments that ultimately exceed the actual expenses incurred will be repaid to the insurer.  These additional adopted amendments were in response to concerns from the insurers that the CIWMB claims could arbitrarily be made for the entire policy limits, regardless of the costs incurred, and that the CIWMB may make claims after the insured operator has already collected proceeds from the insurer for the same insured activity.

ALTERNATIVES TO PROPOSED REGULATORY ACTION
The CIWMB considered the alternative of making no amendment to the regulation, but determined that the proposed amendment is necessary to clarify the current requirements.  The CIWMB also considered the amendments noticed at the beginning of this rulemaking, and the interim amendments made during the first 15-day comment period.  The adopted regulation is a result of the CIWMB accommodation of the comments received.  

In the Initial Statement of Reasons, the CIWMB identified that the alternative of developing criteria by which captive insurers could be evaluated on a case-by-case basis to determine the acceptability of the insurer.  The CIWMB rejected this alternative based on conflicts any current captive insurer will encounter attempting to provide the required demonstration while simultaneously meeting the current insurance requirements under state and federal programs.

Throughout this rulemaking, the CWIMB has provided evidence that all currently known captive insurers are incapable of meeting the assignability requirement of the current federal regulations (Title 40, Code of Federal Regulations, section 258.74(d)).  The CIWMB has also provided documentation that the captive insurance coverage currently presented has been in the form of a guarantee of the operator’s performance and ability to close and/or maintain their facility.  This form of coverage is allowed for under both State and federal requirements, as surety coverage.  However, the captive insurers have been unable to meet the surety requirements.

Since the basic requirements of the current federal regulations are not complied with by the captive insurers, and, as Public Resources Code, section 43601 requires, as one of the specific criteria for the CIWMB’s independent review of captive insurers, the captive insurance demonstration to fully comply with the federal requirements, the CIWMB is unable to accept any of the current captive insurance demonstrations.  The CIWMB determined that the expense of developing additional criteria, which out of legitimacy and necessity ultimately duplicate many aspects of the California Department of Insurance, and which would require obtaining necessary expert staff to implement, was unjustifiable.  

At this time, there are only two operators in California that the CIWMB is aware might attempt to utilize the captive insurance mechanism.  Neither of the two known captive insurers is capable of meeting the federal requirements for insurance provided for solid waste facility operators.  However, both operators have attempted to provide financial assurance coverage utilizing these captive insurers without regard to the lack of compliance with the current federal regulations.  As the comments received during this rulemaking clearly reveal, there is a deep misunderstanding regarding the purpose of the financial assurance demonstrations and the particular requirements of each demonstration.

The CIWMB’s decision to allow forms of self-insurance, under the term “captive insurance,” in the adopted regulations will allow the potential future development and submittal of a form of self-insurance that could be fully capable of meeting the specific requirements of the Code of Federal Regulations and that could comply with the requirements of the California Department of Insurance.  With this adopted rulemaking, the CIWMB remains committed to allowing for the greatest availability of financial assurance mechanisms possible. 

TECHNICAL, THEORETICAL AND/OR EMPIRICAL STUDY, REPORTS OR DOCUMENTS
CIWMB staff relied on Title 40, Code of Federal Regulations, Subpart G, section 258.74(d) Insurance as the basis for the proposed regulations.  CIWMB staff also used Title 27, California Code of Regulations, Division 2, Subdivision 1, Chapter 6, Financial Assurances at Solid Waste Facilities and at Waste Management Units for Solid Waste.  CIWMB staff also relied on additional information which became available during the rulemaking process, and which was not identified in the Initial Statement of Reasons.  This additional information was the Audit Report, U.S. EPA Office of Inspector General, RCRA Financial Assurance for Closure and Post-Closure, 2001-P-007, March 30, 2001.  Additional documents were also received from the State of Vermont, Department of Banking, Insurance, Securities and Health Care Administration.  These additional documents were disclosed during the rulemaking process, and made available to all interested parties for review.
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