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SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

Section 17400. Authority and Scope.

Subsection (a)

Changes to this subsection are necessary to clarify the applicability of Articles 6.0, 6.1, 6.2, 6.3, and 6.35 (collectively Transfer/Processing Operations and Facilities Regulatory Requirements).  

Existing regulatory language states that specified Transfer/Processing Operations and Facilities Regulatory Requirements are not applicable to operations and facilities that receive, store, handle, recover, transfer, or process only one type of solid waste.  The California Integrated Waste Management Board (CIWMB), in adopting this existing provision, believed that it would be best to adopt separate regulations for operations and facilities that handled only one type of solid waste.  The CIWMB has since determined that it could be appropriate to regulate operations and facilities that handled only one type of waste under the Transfer/Processing Operations and Facilities Regulatory Requirements.  This revision provides the flexibility to regulate these operations and facilities under the Transfer/Processing Operations and Facilities Regulatory Requirements or separate regulations.

Existing regulatory language states that operations and facilities that are “expressly addressed in” regulations elsewhere are not subject to the Transfer/Processing Operations and Facilities Regulatory Requirements.  The CIWMB has determined that operations and facilities that are “expressly addressed in”, but not regulated by (e.g., expressly exempted), regulations elsewhere should be subject to the Transfer/Processing Operations and Facilities Regulatory Requirements.

Subsection (f)

Additions to this subsection are necessary to clarify that Articles 6.0, 6.1, 6.2, 6.3, and 6.35 (collectively Transfer/Processing Operations and Facilities Regulatory Requirements) apply to Chipping and Grinding Operations and Facilities that handle contaminated materials.  Material contaminated beyond the specified limits is solid waste and must be regulated as such.

Section 17402. Definitions.

Subsection (a)(21)
Additions to this subsection are necessary because the current definition contains terms that require an evaluation on a case-by-case basis.  The addition clarifies that the enforcement agency has the authority to make the determination.

Subsections (a)(30)(D) and (a)(31)(D)

Changes to these subsections are necessary to clarify the definitions.  Operations and facilities “expressly addressed in” Chapter 3.1 regulations could be expressly exempted or otherwise not regulated by Chapter 3.1 regulations.  The CIWMB has determined there is a need to regulate those activities as set forth in these regulations.

Section 17402.5. Definitions and Related Provisions Regarding Activities That Are Not Subject to the Transfer/Processing Regulatory Requirements.

Subsection (c)(6)

Revisions to this subsection are necessary to add “Regional Produce Distribution Center” to the list of activities that are not subject to the Transfer/Processing Operations and Facilities Regulatory Requirements.  A Regional Produce Distribution Center would provide convenience (trucks delivering fresh produce are available to back-haul) and economic benefits (trucks delivering fresh produce might return empty if not hauling unsold food waste) to stores, which should encourage high recovery rates.  Since the proposed regulation requires a Regional Produce Distribution Center transfer the wastes it handles to a beneficial use, more waste from stores should be diverted from disposal.  These activities, while handling materials that might be considered putrescible wastes, do not engage in the types of waste handling activities that are intended to be regulated by these provisions.  The prohibition on processing should minimize public health, safety, and environmental issues at the centers.

Subsection (d)(2)

Revisions to this subsection are necessary for clarification.  Existing language uses the word “this”, which is ambiguous. The proposed revision clarifies that the residual amount of solid waste in the separated for reuse material shall be less that 10% of the amount of separated for reuse material.  

Subsection (d)(3)

Additions to this section are necessary to limit the amount of putrescible wastes allowed at a Recycling Center and to describe how to measure the amount of putrescible wastes.

Recycling Centers are not subject to the Transfer/Processing Operations and Facilities Regulatory Requirements.  In establishing the two-part test, the CIWMB did not intend to allow a business handling putrescible wastes to avoid regulation.  The CIWMB determined and continues to believe that putrescible wastes can pose a threat to public health, safety, or the environment, and, therefore, sites handling putrescible wastes should be regulated.  The proposed addition to this subsection clarifies that a site that handles more than 1% putrescible wastes would be subject to the Transfer/Processing Operations and Facilities Regulatory Requirements.

This addition adds a third part to the “test” that determines if a site is a Recycling Center, the first two parts of the “test” being subsections 17402.5(d)(1) and 17402.5(d)(2).
Subsection (d)(7)

Revisions to this subsection are necessary to add to the list of information that would indicate a site is receiving unacceptable material.  When such information becomes known to an enforcement agency, this subsection places the burden of proof to demonstrate compliance with the owner or operator.  The list of information in current regulations contains only the first two parts of the “test” that determines if a site is a Recycling Center.  The proposed revisions add the third part of the “test” to the list.

Subsection (d)(7)(B)

Revisions to this subsection are necessary to clarify that an enforcement agency needs only reason to believe a Recycling Center is ‘accepting’ unacceptable material rather than ‘concealing the acceptance of’ that material in order to place the burden of proof on the owner or operator to prove otherwise (this removes any implied requirement of intent).  The threat to public health, safety, and the environment, the reason for regulating the site, stems from the acceptance of the waste, not from the concealment of the acceptance.

Revisions to this section also provide grammatical edits to clarify that a Recycling Center owner or operator can not average or combine loads of material that is separated for reuse or source separated with loads of material that is not separated for reuse or source separated.

Subsection (d)(7)(C)

Revision to this subsection is necessary to add an additional mechanism by which an enforcement agency can assess whether a material is separated for reuse or source separated and, therefore, can be handled at a Recycling Center.  The addition would provide that material (which contains greater that 10% residual) that is processed at consecutive sites, each of which removes less than 10% residual, is not separated for reuse or source separated material.  This provision would prevent sites from performing partial processing at a series of sites to avoid regulation.

REASONABLE ALTERNATIVES TO THE PROPOSED REGULATORY ACTION

Section 17400. Authority and Scope.

Subsection (a)

The CIWMB considered the alternative of making no amendment to the regulation, but determined that the proposed amendment is necessary to clarify the requirements and that no alternative would be as effective and less burdensome to private persons or businesses while at the same time protecting human health and safety and the environment.

Subsection (f)

The CIWMB considered the alternative of making no amendment to this regulation, relying only on clarifying language in proposed revisions to 14 CCR, Div. 7, Ch. 3.1 Composting Operations Regulatory Requirements, but determined that it is necessary to clarify the requirement in both sections of law.  The CIWMB also determined that no alternative would be as effective and less burdensome to private persons or businesses while at the same time protecting human health and safety and the environment.

Section 17402. Definitions.

Subsection (a)(21)
The CIWMB considered the alternative of making the definition more objective, but determined there are too many variables for a clear definition.  The rates at which microorganisms decompose materials (and the likelihood that this will result in odor, vectors, etc.) are highly dependent on the characteristics of the material (e.g., particle size, moisture content, nitrogen content, sugar content, bulk density, fat content), and on management practices, which vary widely.  For example, materials high in nitrogen, sugars, and/or fats (e.g., fruits, meats) have a higher capability to become putrid.  Higher moisture content and smaller particle sizes will decrease pore spaces for oxygen, possibly leading to anaerobic conditions, which can also cause odors.

The CIWMB also considered the alternative of making no amendment to the regulation, but determined that the proposed amendment is necessary for clarity.  

The CIWMB determined that no alternative would be as effective and less burdensome to private persons or businesses while at the same time protecting human health and safety and the environment.

Subsections (a)(30)(D) and (a)(31)(D)

The CIWMB considered the alternative of making no amendment to the regulation, but determined that the proposed amendment is necessary to clarify the definitions.  The CIWMB also determined that no alternative would be as effective and less burdensome to private persons or businesses while at the same time protecting human health and safety and the environment.

Section 17402.5. Definitions and Related Provisions Regarding Activities That Are Not Subject to the Transfer/Processing Regulatory Requirements.

Subsection (c)(6)

The CIWMB considered the alternative of making no amendment to the regulation, but determined that the proposed amendment is necessary to clarify the requirements and to encourage the diversion of food wastes from disposal to beneficial use.  The CIWMB also determined that no alternative would be as effective and less burdensome to private persons or businesses while at the same time protecting human health and safety and the environment.

Subsection (d)(2)

The CIWMB considered the alternative of making no amendment to the regulation, but determined that the proposed amendment is necessary to clarify current requirements.  The CIWMB also determined that no alternative would be as effective and less burdensome to private persons or businesses while at the same time protecting human health and safety and the environment.

Subsection (d)(3)

The CIWMB considered the alternative of making no amendment to the regulation, but determined that the proposed amendment is necessary for the protection of public health, safety, and the environment.  The CIWMB also determined that no alternative would be as effective and less burdensome to private persons or businesses while at the same time protecting human health and safety and the environment.

Subsection (d)(7)

The CIWMB considered the alternative of making no amendment to the regulation, but determined that the proposed amendment is necessary to be consistent with current requirements.  The CIWMB also determined that no alternative would be as effective and less burdensome to private persons or businesses while at the same time protecting human health and safety and the environment.

Subsection (d)(7)(B)

The CIWMB considered the alternative of making no amendment to the regulation, but determined that the proposed amendment is necessary to clarify the current requirements.  The CIWMB also determined that no alternative would be as effective and less burdensome to private persons or businesses while at the same time protecting human health and safety and the environment.

Subsection (d)(7)(C)

The CIWMB considered the alternative of making no amendment to the regulation, but determined that the proposed amendment is necessary for the protection of public health, safety, and the environment.  The CIWMB also determined that no alternative would be as effective and less burdensome to private persons or businesses while at the same time protecting human health and safety and the environment.

TECHNICAL, THEORECTICAL, AND/OR EMPIRICAL STUDY, REPORT, OR DOCUMENTS
Section 17400. Authority and Scope.

Subsection (a)

The CIWMB relied upon the Public Resources Code and input from other regulatory agencies, including CIWMB certified local enforcement agencies, from the regulated community, and from the public.
Subsection (f)

The CIWMB relied upon the Public Resources Code and input from other regulatory agencies, including CIWMB certified local enforcement agencies, from the regulated community, and from the public.
Section 17402. Definitions.

Subsection (a)(21)
The CIWMB relied upon the Public Resources Code and input from other regulatory agencies, including CIWMB certified local enforcement agencies, from the regulated community, and from the public.
Subsections (a)(30)(D) and (a)(31)(D)

The CIWMB relied upon the Public Resources Code and input from other regulatory agencies, including CIWMB certified local enforcement agencies, from the regulated community, and from the public.
Section 17402.5. Definitions and Related Provisions Regarding Activities That Are Not Subject to the Transfer/Processing Regulatory Requirements.

Subsection (c)(6)

The CIWMB relied upon the Public Resources Code and input from other regulatory agencies, including CIWMB certified local enforcement agencies, from the regulated community, and from the public.
Subsection (d)(2)

The CIWMB relied upon the Public Resources Code and input from other regulatory agencies, including CIWMB certified local enforcement agencies, from the regulated community, and from the public.

Subsection (d)(3)

The CIWMB relied upon the Public Resources Code and input from other regulatory agencies, including CIWMB certified local enforcement agencies, from the regulated community, and from the public.

Subsection (d)(7)

The CIWMB relied upon the Public Resources Code and input from other regulatory agencies, including CIWMB certified local enforcement agencies, from the regulated community, and from the public.

Subsection (d)(7)(B)

The CIWMB relied upon the Public Resources Code and input from other regulatory agencies, including CIWMB certified local enforcement agencies, from the regulated community, and from the public.

Subsection (d)(7)(C)

The CIWMB relied upon the Public Resources Code and input from other regulatory agencies, including CIWMB certified local enforcement agencies, from the regulated community, and from the public.

INITIAL DETERMINATION THAT THE ACTION WILL NOT HAVE A SIGNIFICANT ADVERSE ECONOMIC IMPACT ON BUSINESS

CIWMB staff made an initial determination that the proposed regulations will not have a significant, statewide adverse economic impact directly affecting businesses, including the ability of California businesses to compete with businesses in other states.

The CIWMB has identified only one facility that would potentially be immediately subject to the revised regulations.  That facility is not a small business.  Due to the capital investment required, few small businesses establish and operate solid waste transfer/processing facilities.  As such these regulations will not affect small business in that no small business is required to comply with the regulations, none is required to enforce the regulations, and none derives a benefit nor incurs a detriment from the enforcement of the regulations.  If a small business were to establish a solid waste transfer/processing facility it would be subject to these revised regulations.

DUPLICATION OR CONFLICTS WITH CODE OF FEDERAL REGULATIONS

No unnecessary duplication or conflict exists between the proposed regulations and federal regulations contained in the Code of Federal Regulations because federal law or regulations do not contain comparable requirements.
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