RESPONSE TO COMMENTS

Transfer/Processing of Putrescible Wastes


Comments received are listed in this document.  Comments are identified as follows:

· By 45, PH, or 15, according to when the commenter submitted the comment; during the 45-day comment period, public hearing, or 15-day comment period,

· By letter (A, B, C, etc.) for each commenter, and

· By number (1, 2, 3, etc.) for each successive comment.

Example: Comment 45.B.3 is the third comment submitted by commenter B during the 45-day comment period.

45-DAY COMMENT PERIOD

MARCH 1, 2002 – APRIL 15, 2002

Comment 45.A.1, 45.A.3, 45.B.5, and PH.C.1

Use the criteria of de minimus amounts of putrescibles instead of the 1% putrescible threshold.

Response 45.A.1, 45.A.3, 45.B.5, and PH.C.1

The term “de minimus amount” has the same intended meaning as the numerical value of 1%.  That is, to limit, to a very small quantity, the amount of putrescible wastes allowed at a Recycling Center.  The CIWMB considered use of non-numerical terms such as “incidental” and “de minimus” but has preferred to use a more objective and measurable numerical value.  An enforcement agency could use a numerical value as a tool to make an initial, estimated determination, as well as a final, definitive determination, when necessary (such as during an enforcement action).

Comment 45.A.2 and 45.C.3

The criteria of nuisance should be used, in conjunction with de minimus amounts as another tool to professionally determine the impact on the business.

Response 45.A.2 and 45.C.3

Nuisance criteria added to regulation text, section 17402.5(d)(3) [page 8, lines 5 and 6].

Comment 45.A.4 and PH.D.8

Edit section 17402.5(d)(6); delete the reference to the enforcement agency approving activities separated by physical barriers.  The enforcement agency cannot approve an activity at a business (Recycling Center) it does not regulate.

Response 45.A.4 and PH.D.8

Reference to “enforcement agency ’approving’ activities separated by physical barriers” changed to “enforcement agency ‘determining’ that the physical barrier will keep materials separate.”  New text is more consistent with text in other subdivision of this section [e.g., 17402.5(d)(7)(D) and 17402.5(e)].

Comment 45.A.5, 45.C.1, and PH.D.5

Section 17400(f) states that a Chipping and Grinding Operation (as regulated by the Compostable Materials regulations) fails to meet the definition of green material because it exceeds the contamination limits of section 17852(u), the operation shall be regulated by the Transfer/Processing Regulatory Requirements.  The contamination limit is proposed (i.e., does not appear in existing regulation) so it should not be referenced here.

Response 45.A.5, 45.C.1, and PH.D.5

Text added to subsections 17400(f) and 17402.5(e) to allow the sections to be functional with respect to current regulatory text and to make the subsections to be flexible with respect to possible changes to the Compostable Materials regulations.

Comment 45.A.6

Recommend including a requirement that Recycling Centers remove all residual waste within 48 hours.  Enforcement agencies have experienced vector impacts with Recycling Centers that receive large amounts of material and store for extended periods of time.

Response 45.A.6

A 48-hour removal frequency currently applies to larger volume transfer/processing facilities.  Smaller volume transfer/processing operations, because they pose a lesser risk, have a 7-day removal frequency.  A 7-day removal frequency also applies to all premises, business establishments or industry to prevent propagation, harborage, or attraction of flies, rodents or other vectors and the creation of nuisances.  With the limitation of no more than 1% putrescible wastes, Recycling Centers should pose no greater risk than a smaller volume transfer/processing operation, so it is not necessary to shorten the removal frequency from 7 days to 48 hours.

Comment 45.B.1

As an implementing agency, on behalf U.S.EPA, for RCRA Subtitle D, the CIWMB must implement the provisions of Presidential Executive Order 12898 Environmental Justice.

Response 45.B.1

Presidential Executive Order 12898 applies only to federal agencies.

Comment 45.B.2

The California State Legislature, the Governor, Division 30 of the Public Resources Code, and the California State Auditor’s Report, all identify the need for the analysis of, and implementation of safeguards to protect against and mitigate, Environmental Justice impacts.

Response 45.B.2

The CIWMB is developing, in close consultation with Cal/EPA and its Environmental Justice Coordinator, a work plan to identify areas of potential environmental justice impacts and will develop an environmental justice plan and strategies using the framework developed through the Cal/EPA working group.  The CIWMB has established an internal working group to provide input into the Cal/EPA process and has included in its 2001 Strategic Plan, a goal to integrate environmental justice concerns into all of its programs and activities.  As these efforts are still developing, it is premature to make specific changes with this rulemaking.

Comment 45.B.3

The ‘Transfer/Processing’ rulemaking, workshops, etc., lack discussion or analysis of any kind regarding the potential Environmental Justice impacts of this rulemaking.

Response 45.B.3

These proposed regulations clarify the application of existing regulations to the transfer/processing of putrescible wastes by providing a regulatory mechanism to distinguish between activities that are not subject to CIWMB regulations and those that are. They do not contain any specific provisions related to the siting of these activities, which might trigger an analysis of Environmental Justice impacts.  

Comment 45.B.4

The placement of solid waste transfer/processing activities into a ministerial permit tier rather than a discretionary permit tier will directly impact the CIWMB’s ability to gather information on or mitigate for Environmental Justice impacts.

Response 45.B.4

These proposed regulations clarify the application of existing regulations to the transfer/processing of putrescible wastes by providing a regulatory mechanism to distinguish between activities that are not subject to CIWMB regulations and those that are.  Those activities that are subject to regulation would be subject to the CIWMB’s regulatory tier structure.  Decisions on the placement of activities within the structure are based on the appropriate level of regulatory control (for the protection of public health, safety, and the environment) commensurate with the risk posed by the activity.  The decisions are not based on the ability or inability to collect information.

Comment 45.C.2

Putrescibles should be limited in a manner similar to the 14 CCR 17852(u) green material standard (e.g., employ methods to minimize putrescibles contamination), in addition to the 2-part Test, to determine the legitimacy of a Recycling Center exclusion.

Response 45.C.2

A requirement that a Recycling Center “employ methods to minimize the acceptance” of putrescible wastes would be useful, but would not be, alone, sufficient to limit the amount of putrescible wastes.  A Recycling Center could be in compliance with the standard, because it employed methods to minimize, yet still receive a significant quantity of putrescible wastes because of inadequate minimization methods.

Comment 45.D.1

The goal of industry, local government, and the CIWMB is to divert waste from landfills.  Putrescible wastes can also be diverted.  Please make sure that enforcement agencies have the direction from the CIWMB to take that into account.  Enforcement agencies have the intelligence and foresight to see our goals and to help achieve them.  Please do not bog them down by having to interpret more and more regulations.

Response 45.D.1 

CIWMB staff is very aware of the potential impact these regulations could have on diversion. The CIWMB’s Waste Prevention and Market Development, and Permitting and Enforcement divisions worked cooperatively on the development of these regulations with the intent of providing an appropriate level of regulatory control for the protection of public health, safety, and the environment.

Comment 45.E.1

The 1% putrescible wastes threshold should remain in the definition of putrescible wastes.  Without a numerical value, a lack of uniform enforcement will exist.  

Response 45.E.1

The proposed regulations include a 1% putrescible wastes threshold.

Comment 45.E.2

A provision that would allow enforcement agencies to recovery costs for inspecting operations, records, etc., as necessary, to enforce the regulation should be considered.

Response 45.E.2

Existing statute, Public Resources Code, section 43213, authorizes an enforcement agency to collect fees from any person who conducts solid waste handling.  Existing regulation, 14 CCR 17402.5(d)(7)(E), authorizes an enforcement agency to inspect a business to verify that it is conducted in a manner that meets the regulatory provisions applicable to a Recycling Center.

Comment 45.E.3

Federal law prohibits any person from using a motor vehicle to provide transportation of food products if such vehicle is used to transport non-food products.

Response 45.E.3

The proposed text is silent with regard to the vehicle used for transport; therefore, the regulation does not conflict with federal law. 

Comment 45.E.4 and PH.A.2

A Regional Produce Distribution Center should not be excluded from regulation; the provisions applicable to a Recycling Center should apply.  An Enforcement Agency Notification requirement should exist for facilities handling any amount of waste.  The proposed definition should exclude the “pre-consumer” language, and indicate that “unsold food waste” is a subset of municipal solid waste.

Response 45.E.4 and PH.A.2

The CIWMB is aware of one activity that would meet the definition of a Regional Produce Distribution Center.  The CIWMB is not aware of any cause for concern related to this activity that would warrant the need regulatory oversight.  The CIWMB narrowed the definition of Regional Produce Distribution Center by substituting the term “produce” for the term “food waste” throughout this definition.

PUBLIC HEARING COMMENTS

MAY 14, 2001

Comment PH.A.1

We support that staff narrowed the definition of Regional Produce Distribution Center (section 17402.5(c)(6) to “produce” as opposed to “food wastes.”

Response PH.A.1

Comment of support for proposed action.  No response necessary.

Comment PH.A.3

We will follow up with the California Department of Health Services on the transportation of food wastes issue we raised in our comment letter (see 45.E.3).

Response PH.A.3

The proposed text is silent with regard to the vehicle used for transport; therefore, the proposed regulation does not conflict with federal law. The California Department of Health Services may have authority to enforce the federal law cited.

Comment PH.A.4

We’re happy that local enforcement agencies can inspect facilities that may be excluded.

Response PH.A.4

Comment of support of existing legal authority.  No response necessary.

Comment PH.A.5

Regional Produce Distribution Centers should not be allowed to receive mixed solid waste without getting the proper permit.

Response PH.A.5

A Regional Produce Distribution Center may only handle unsold produce.  The local enforcement agency and the CIWMB are authorized to investigate these activities and take any action necessary to bring the activity into compliance.

Comment PH.B.1

Norcal Waste Systems supports the proposed regulations.

Response PH.B.1

Comment of support for proposed action.  No response necessary.

Comment PH.B.2

I would encourage the CIWMB to provide enhanced regulatory language for local enforcement agency enforcement.

Response PH.B.2

Comment pertains to the general enforcement powers of local enforcement agencies relative to all types of solid waste operations and facilities.  Specific changes of this nature are beyond the scope of this rulemaking.  If the CIWMB were to consider such changes, it would do so in a wholesale fashion in a separate rulemaking.

Comment PH.D.1

The proposal to have enforcement agencies evaluate the applicability of the regulations on whether a site handles 1% putrescible wastes would be ineffective and difficult to prove, and is based on dubious authority.

Response PH.D.1

The CIWMB has determined that the 1% numerical value could be an effective tool.  An enforcement agency could use the 1% value as a tool to make an initial, estimated determination, as well as a final, definitive determination, when necessary (such as during an enforcement action).  Whereas questions of accuracy are associated with the measurement of any numerical value, it is the CIWMB’s position that the alternative, measurements of subjective terms such as “de minimus amounts”, would be even more difficult. The authority to investigate these sites is clearly provided in 14 CCR 17402.5(d)(7).

Comment PH.D.2

Separating putrescibles from recyclables to determine the percentage by weight could be impacted by several variables and, therefore, could be problematic for enforcement agencies and operators.  Since the CIWMB and local enforcement agencies have no regulatory authority of Recycling Centers, a recycler can easily thwart an enforcement agency’s efforts to evaluate the applicability of the regulations.

LEA Advisory 58 could be construed as an underground regulation since it was issued prior to the promulgation of the applicable regulation.

Response PH.D.2

The determination of 1% putrescible wastes could be impacted by several variables, which is why the CIWMB included text in the definition of “putrescible wastes” [14 CCR 17402(a)(21)] that allows the enforcement agency to consider site specific variables in the determination of what is and what is not putrescible wastes.  Also, the CIWMB included text in the 3-part Test (14 CCR 17402.5(d)(3)] whereby, if putrescible wastes at a site are creating a nuisance, as determined by the enforcement agency, the site fails the test and is subject to regulations regardless of the percentage of putrescible wastes.  Public Resources Code, section 40200(b) specifies the authority of the CIWMB and local enforcement agencies as it relates to Recycling Centers.  A facility, whose principal function is to receive, store, convert, or otherwise process wastes which have already been separated and are not intended for disposal (i.e., Recycling Centers) is not subject to regulation.  However, if the enforcement agency has reason to believe that the operator of a Recycling Center is conducting business in a manner that does not meet the 3-part Test, the owner/operator of the Recycling Center has the burden of proof to demonstrate otherwise, pursuant to 14 CCR 17402.4(d)(7).

The Office of Administrative Law approved emergency regulations for the transfer/processing of putrescible wastes on August 13, 2001.  The regulations were effective on February 13, 2002.  The CIWMB issued LEA Advisory 58 on February 25, 2002.

Comment PH.D. 3

An alternative to the 1% putrescible wastes standard would be to rely on the definition of putrescible wastes.  The presence or absence of nuisance conditions could serve as the criteria to determine whether a Recycling Center is receiving putrescible wastes.

Response PH.D.3

The CIWMB included text in the 3-part Test (14 CCR 17402.5(d)(3)] whereby, if putrescible wastes at a site are creating a nuisance, as determined by the enforcement agency, the site fails the test and is subject to regulations regardless of the percentage of putrescible wastes.  The text is still coupled with the 1% putrescible wastes limit, however.  The CIWMB considered the alternative of relying solely on the definition of putrescible wastes, in lieu of a numerical value, but rejected the alternative because it would establish a regulatory oversight whereby a site would be subject to regulation only if it creates or threatens to create a nuisance.  Regulating on the basis of creating a nuisance is too reactive.  Regulating on the basis of a threat provides no standard for an operator to gauge his operation for the purpose of maintaining compliance, and would be difficult and time-consuming for the enforcement agency to verify. 

Comment PH.D.4

Section 17400(a) is incongruous with subsection (f).

Response PH.D.4

Subsections (a) and (f) of section 17400 are not incongruent.  The CIWMB made changes to this section to clarify the interrelationship of these proposed Putrescible Wastes regulations with the proposed Compostable Materials regulations.  A Chipping and Grinding operation or facility that handled non-contaminated green material would be subject to regulation under the Compostable Materials regulations, whereas a Chipping and Grinding operation or facility that handled contaminated or non-green material would be subject to regulation under the Putrescible Wastes regulations.  Also, neither set of regulations would preclude an operator from composting the contaminated or non-green material, in which case the operation or facility would be subject to the Compostable Materials regulations.  The CIWMB added additional text prior to the 15-day comment period to further clarity this interrelationship.

Comment PH.D.6

The text of section 17400(a), lines 17 and 18, suggest that any excluded operation can be surreptitiously placed into the CIWMB’s tiered regulations.

Response PH.D.6

The CIWMB cannot surreptitiously place excluded operations into its tiered regulations.  Such an action would require a rulemaking, which is subject to the requirements of the Administrative Procedures Act.  Exclusions provided for specific areas of regulation are valid only as they apply to that specific area.  It may not be appropriate to apply that exclusion to another area of regulation.

Comment PH.D.7

The CIWMB should delete the new text of section 17400(a), lines 17 and 18.  Chipping and Grinding operations and facilities that are found to receive physical contaminants should be regulated as municipal solid waste composting facilities.  The Initial Statement of Reasons overlooked the need to regulate facilities that chip and grind green materials with physical contaminants as producers of a value-added commodity.

Response PH.D.7

A Chipping and Grinding operation or facility handling material contaminated at this limit is no different than a solid waste transfer/processing operation or facility and should be regulated as such.  Alternately, an operator of a Chipping and Grinding operation or facility could choose to compost the contaminated material, in which case the site would be regulated as a mixed solid waste composting facility.

15-DAY COMMENT PERIOD

MAY 20, 2002 – JUNE 4, 2001

Comment 15.A.1

The definition of putrescible wastes is of concern because it does not exclude sewage sludge or biosolids.  There should be a specific exclusion to avoid misinterpretation of the term “putrescible wastes.”

Response 15.A.1

The definition of putrescible wastes does not exclude any specific waste type.  Although the regulatory definition lists some examples, it is difficult to produce an inclusive or exclusive list of putrescible wastes because the rates at which microorganisms decompose materials (and the likelihood that this would result in odor, vectors, etc.) are highly dependent on the characteristics of the material (e.g., particle size, moisture content, nitrogen content, sugar content, bulk density, fat content), and on management practices, which vary widely. For example, materials high in nitrogen, sugars, and/or fats (e.g., fruits, meats) have a higher capability to become putrid. Higher moisture content and smaller particle sizes will decrease pore spaces for oxygen, possibly leading to anaerobic conditions, which could also cause odors. Sewage sludge (biosolids) may or may not be putrescible wastes depending on these characteristics.  Regulatory authority should be maintained over sewage sludge that is putrescible waste.

Comment 15.A.2

It is not clear whether our operation would be governed by these regulations.  Further classification, by revision in the coverage provisions of the proposed rule or a manufacturer’s exclusion (preferred) would be an appropriate resolution.

Response 15.A.2

Further classification in the regulation text is not necessary.  CIWMB staff contacted the commenter to clarify that her operation would qualify as “manufacturer” [as defined in 14 CCR 17402.4(c)(5)], which are not subject to regulation.

Comment 15.B.1

Waste Management does not have any comments on these proposed regulations and supports tier adoption by the CIWMB.

Response 15.B.1
Comment of support for proposed action.  No response necessary.
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