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____________________________________________________________


Title 14.  Division 7PRIVATE 

Chapter  3.  Article 5.95 and Chapter 5.  Article 3.2

 and  Title 27, Division 2, Subdivision 1, Chapter 4, Subchapter 3, 

Articles 1 and  2
FINAL STATEMENT OF REASONS

RESPONSE TO COMMENTS AND STAFF CHANGES

Each comment summarized in the Final Statement of Reasons has been assigned an identifier for each comment period, followed by a whole number, which identifies the commenter.  The number to the right of the decimal point identifies each comment sequentially.  Some comment numbers may have been combined or moved and so will be missing. There is no significance to the order of the comments within each issue category. Like comments have been combined with the appropriate comment response and may have been edited for clarity.  C1=45 day comment period, C2=1st 15 day comment period, C3=2nd 15 day comment period,  PH = Public Hearing

Please note:  When reference is made in this document to the effect that a comment has been only partially accommodated, it is intended to reflect that staff has determined that those aspects of the requested change that have not been made were not consistent with the goals, objectives and policies adopted by the CIWMB Board when it adopted these new regulations.

Please note:  When the phrase “Comment noted” is used in this document, it is intended to reflect that staff has determined that the comment in question is not directed at a specific change in the regulation, but is a general comment about a regulation, the regulations as a whole or the CIWMB’s role in regulating the disposal of C&D waste and inert debris.  Therefore, no more specific response to the comment is required.  The regulations reflect CIWMB’s policy with respect to regulating the disposal of C&D waste and inert debris.  That policy reflects the Board’s view of the appropriate level of regulatory oversight for this type of solid waste, in light of the Board’s overall charge to protect the public health and safety and the environment.  The policy expressed in the regulations was developed by CIWMB staff and the Board through the process of adopting the regulations, including numerous workshops with stakeholders and interested members of the public, CIWMB Committee meetings and Board meetings.
-----------------------------------------------------------------------------------------------------------------

Section 17387. 
Authority and Scope

C1-7.1
Do these regulations apply to fully permitted solid waste disposal facilities? Under Section 17387, Authority and Scope, operations and facilities that are wholly governed in regulations elsewhere would not be subject to these regulations.  Arguably, fully permitted solid waste disposal facilities are that category.  However, Section 17388 (e), Definitions, specifically addresses the placement of C&D or inert waste at solid waste landfills.

Response: This comments has been partially accommodated by adding “or Title 27” to Section 17387 Authority and Scope and Section 17388.3 (i) Inert Debris Engineered Fill Operations to ensure that fill activities occurring at municipal solid waste disposal facilities are not addressed in this Article.
-----------------------------------------------------------------------------------------------------------------

C3-22.3  The maximum potential tier placement for the LARP site is Tier II (requiring EA Notification only and exempt from any current or future fees, taxes or other costs). We believe that we should be exempt from Title 14 regulations, as the site is under more than adequate oversight by the City and the RWQCB. We already pay high fees to both the City of Arcadia and to the RWQCB for grading permits, City mining tax, City oversight costs, and RWQCB annual fees. We request that section 17387(a) be revised to exempt applicability to sites that are under the jurisdiction of other agencies that require a more detailed level of oversight than that afforded by the proposed regulations.

Response:  This comment has not been accommodated. The activity of long-term inert debris disposal may pose threats to public health, safety and the environment. These operations require adequate CIWMB oversight by inspection and application of State Minimum Standards such as nuisance control, dust control, vector control, drainage and erosion control, noise control, traffic control, and hazardous waste load checking. 
-----------------------------------------------------------------------------------------------------------------
Section 17387.5
Purpose

C1-4.1
Page 1, line 34 & 35.  Suggest changing the language to read “…sets forth performance standards for C&D and inert facilities disposal sites which that dispose C&D and inert debris…”  It would appear that as currently read, the intent of the regulations is to cover only disposal sites or those sites that regard themselves as disposal sites.   

C1-4.2
Further, the line 37 should be likewise changed to read, “…information concerning individual C&D and inert facilities disposal sites that perform disposal activities.”

Response:   These comments have not been accommodated. As the title of this rulemaking package implies, these are “disposal” regulations and as such, the operations and facilities requiring CIWMB oversight require identification as disposal sites for placement into the permit tiers.
-----------------------------------------------------------------------------------------------------------------

C1-10.1
Inert wastes by definition pose little or no threat to public health, safety or the environment. CIWMB staff have only identified traffic, dust and noise as concerns or threats posed by inert material "processing". Traffic and noise are local land use planning issues, and dust is local air district as well as a zoning/planning issue. 

Given these concerns for "processing", what are the true concerns about "storage" and what supports the CIWMB's desire to create a transition from storage to disposal based on arbitrary time frames?  Section 17380.1(a) states: "It is the board's intent in adopting this Article to encourage the recycling and reuse of C&D debris and inert debris that may otherwise be disposed in a solid waste disposal facility". The encouragement to recycle and reuse these materials is not obvious to the reader of the proposed regulations. Recycling markets and activities do not necessarily respond to or correlate with arbitrary time limits.

Response:   This comment is outside the scope of this rulemaking process. The commenter is referring to Article 5.9 C&D/Inert debris Processing Operations and Facility Requirements.

-----------------------------------------------------------------------------------------------------------------
Section 17388  Definitions

Subection (c)  Construction & Demolition Definition
C1-2.7
Modify C&D Definition to Match Phase I Definition.  We recommend that the Definition of C&D “Waste” be modified to be consistent with that currently proposed for the Phase I C&D rule.  That definition has been modified to refer to C&D waste consistent with the definition of solid waste found in PRC 40191.  However, we do believe that the term “Inert Debris” should continue to be used for those types of clean “Type A” inert debris that are free of contamination that would cause it to be managed strictly as a solid waste.  As proposed by the regulations, clean “Type A” inert debris may be beneficially used as engineered structural fill material.  Thus, for this type of material, the term “debris” is more appropriate than “waste.”

C1-15.10
Modify C&D Definition to Match Phase I Definition. We recommend that the Definition of C&D “Waste” be modified to be consistent with that currently proposed for the Phase I C&D rule.  That definition has been modified to refer to C&D waste consistent with the definition of solid waste found in PRC 40191.  However, we do believe that the term “Inert Debris” should continue to be used for those types of clean “Type A” inert debris that are free of contamination that would cause it to be managed strictly as a solid waste.  As proposed by the regulations, clean “Type A” inert debris may be beneficially used as engineered structural fill material.  Thus, for this type of material, the term “debris” is more appropriate than “waste”.

C1-6.1
I believe it to be a good idea to have the definition of C&D debris consistent between the Phase I and II regulations.
Response:   These comments have been partially accommodated by deleting the definition of C&D debris and adding a definition for C&D waste consistent with the Phase I regulations.

-----------------------------------------------------------------------------------------------------------------

Subsection (f) Disposal Definition

C1-12.4
Definition for “Disposal”, what constitutes “final deposition . . . onto land”?

Response:  This definition is self-explanatory. That is,  “Final deposition…onto land” means the final placement of C&D waste or inert debris onto land.
-----------------------------------------------------------------------------------------------------------------
C1-4.3
While considerable discussion occurred at the February 24, 2003 workshop in Diamond Bar that the regulations were addressing “putting wastes in a hole in the ground”, the actual CDI Regs refer to disposal as final disposition of C&D or inert debris onto land” (page 2, line 29).  It has probably not occurred to authors of the regs that there may be other operations that use C&D and/or inert debris in a recycling fashion that could possibly be construed by third parties as constituting disposal as defined.  I refer to one specific example: commercial horse stables.  

A recent innovative usage of C&D and inert debris (principally Type A inert debris composed of clean concrete and/or fully cured asphalt processed to a size larger than 2” diameter from road demolition and repair projects) is applying crushed CDI debris wastes to the grounds of horse stables’ riding areas, bridle trails, and other facility areas to form a good riding base for horses.  Interestingly, a single stable might use upwards of thousands of tons of such material every year, replacing the debris as needed as continual equestrian usage reduces the rubble to “inert soil” that needs replenishment.  

If a third party were to object to this usage for whatever reason (they don’t like horses next door for instance), they could use the CDI Regs to bring regulatory action against the stables for operating an illegal disposal site.  Since regulated CDI inerts are applied to the land for greater than one year (and most do just that), then strictly speaking, the activity would constitute disposal.  I do not believe that innovative uses such as described above are intended for coverage under these proposed regulations.  There may be equally unique end uses that could conceivably be at risk as well.

Response:   This comment has been accommodated by adding language to section 17388.1(a)(2) “development of pathways or riding trails, etc.) 

-----------------------------------------------------------------------------------------------------------------
C1-7.5
Modify Section 17388 Definitions  (e) (1) to read “Disposal does not include the use of C&D waste or inert waste for beneficial reuse at a solid waste landfill pursuant to Title 27, CCR, sections 20680 and 20685.”

Response:   This comment has not been accommodated. However, the following language has been added to the inert debris engineered fill operation definition “Inert debris placed in an Inert Debris Engineered Fill Operation is not counted as diversion or disposal for a given jurisdiction.” This new language prohibits diversion credits resulting from beneficial reuse from being applied to these operations. The term “beneficial reuse” is not used in these regulations, although it is a term used in the proposed alternative daily cover regulations.
-----------------------------------------------------------------------------------------------------------------
Subsection (k)  Inert Debris Definition

C1-12.5
“Inert Debris”: “ . . . may not contain any putrescible waste” This seems to be a very strict and limiting standard.

Response:   The disposal of inert debris excluding any amount of putrescible waste in this Article is limited to the inert debris engineered fill operation and inert debris Type A disposal facility categories. These operations and facilities are placed into permit tiers based on their risks to public health, safety and the environment. Therefore, the placement into the permit tiers for these disposal activities into permit tiers less than the Full permit warrants a restriction on the environmental risk factor of putrescible wastes. Allowing any amount of putrescible waste to be finally disposed to land presents potential risks to groundwater degradation, vector attraction and generation as well requiring a daily cover requirement thereby changing the tier placement categories of EA Notification and Registration tier to that of the Full Permit.

-----------------------------------------------------------------------------------------------------------------
C1-7.6
Add another definition for inert waste that would clearly designate the subset of Type A inert waste implied under the definition (i) Inert Debris Engineered Fill Operation.  These have been referred to by staff and stakeholders as “inert inerts.”

Response: This comment has not been accommodated. The inert material allowed in the inert debris engineered fill operation category is more restrictive than what is defined in the definition of inert debris Type A debris. However, when staff tried to accommodate this request the regulations quickly became cumbersome and confusing to read when this third subset of debris was mentioned throughout the Article.

-----------------------------------------------------------------------------------------------------------------
C1-10.9
17388(k)(1) Type A inert debris. The definition is adequate and appropriate. However, later sections pulling Type A inert debris into regulatory tiers are inappropriate. As mentioned previously, these materials are "inert" and by definition pose no threats to public health, safety or the environment. Contrary to the CIWMB's Discussion Grid for the proposed regulations, State minimum standards do not apply.

Response: Comment noted, however, the activity of long-term inert debris disposal may well indeed pose threats to public health, safety and the environment. These operations require adequate CIWMB oversight by inspection and application of State Minimum Standards such as nuisance control, dust control, vector control, drainage and erosion control, noise control, traffic control, and hazardous waste load checking.

-----------------------------------------------------------------------------------------------------------------
C1-10.8
17388(k) "Gravel, rock, soil, sand and similar materials as they exist in their natural state, whether processed or not, that have never been used in connection with any structure, development, grading or other human purpose are not inert debris". 

This statement is confusing, contradictory and is not necessary. Once these materials are "processed" in any way, they would no longer be in their "natural state". Under the proposed regulations, once the material was graded or touched by human hands or equipment, it becomes inert debris and is subject to the regulations. How does the state of the gravel, rock, soil, sand or similar materials (processed or not processed) change the threats or potential impacts they pose? Gravel, rock, soil, sand and similar materials should NOT be labeled inert debris and should not be regulated, regardless of their state. This of course does not include contaminated soil or similar material, already covered by other regulations.

Response: This comment has been accommodated by deleting the phrase “as they exist in their natural state”.

-----------------------------------------------------------------------------------------------------------------
C1-16.1
Section 17388(h) Inert Debris “means solid waste and recyclable materials that are source separated or separated for reuse, do not contain hazardous waste (as defined in CCR, Title 22, section 66261.3 et. seq.), or nor soluble pollutants or decomposable wastes at concentrations in excess of applicable water quality objectives and do not contain significant quantities of decomposable waste.  Inert debris may not contain any putrescible wastes.  

C2-9.5 Section 17388 Definitions, (j) Inert Debris There needs to be clarification between the allowance for inert debris to contain some quantity of decomposable waste and no putrescible wastes.  
Response: These comments have been partially accommodated by deleting “and do not contain significant quantities of decomposable waste” from the definition of inert debris. This language was deleted because allowing any amount of decomposable wastes does not provide sufficient assurance to protect public health, safety and the environment.

-----------------------------------------------------------------------------------------------------------------
C1-9.5
In reviewing the Phase II definition of inert debris, we note the phrase “significant quantities of decomposable waste.”  This aspect of the definition is so vague as to be meaningless.  We recommend that decomposable waste be defined as an exclusion to the definition of inert (i.e., inert materials shall contain no decomposable waste).  Instead, inert materials should have no BTU factor and should not be capable of decomposing at any rate.  At a minimum there should be a 1% limitation on these materials similar to the limitation on putrescible wastes in the Phase I regulations.

Response: This comment has been partially accommodated by deleting “and do not contain significant quantities of decomposable waste”. In addition, those inert Type A debris that are prohibited from inert debris engineered fill operations are those that contain a British Thermal Unit (BTU) value such as fiberglass and asphalt roofing shingles and as such present a higher threat to the public health, safety and the environment than inert debris which does not contain a BTU value.
-----------------------------------------------------------------------------------------------------------------
C1-16.2
Inert debris includes fully cured asphalt, uncontaminated concrete (including steel reinforcing rods embedded in concrete), ceramics, clay and clay products.  Gravel, rock, soil, sand and similar materials as they exist in their natural state, whether processed or not, that have never been used in connection with any structure, development, grading or other human purpose are not inert debris. Such materials may be commingled with inert debris.

C1-11.12a & C1-14.13a
Proposed Revised Definition


We propose the following revisions:


"EF Inert Debris" means fully cured asphalt, uncontaminated concrete (including steel reinforcing rods embedded in the concrete), glass, brick, ceramics, clay and clay products, which may be mixed with rock and soil.

Response: These comments have not been accommodated. The inert materials in these comments are the limited materials allowed at an inert debris engineered fill operation. The inert debris definition, however, is broader and includes other inert debris such as crushed glass, fiberglass, and asphalt or fiberglass roofing shingles. The broader definition describes the universe of inert debris, those materials that are uniquely benign, those with a BTU value, and those that are described as Type B inerts. The suggested changes do not aid in clarifying the activity and staff believes that the current language does not pose a risk to the public health, safety and the environment.  
-----------------------------------------------------------------------------------------------------------------
C2-2.1 
The exclusion for engineered fill applies to Type A Inert Materials.  However, the water treatment sludge would more closely fall under the definition of Type B Inert Materials.  If a Type B material has been determined by the RWQCB to be inert, and if the material poses no threat to health, safety or the environment (e.g.: as determined by the LEA), it would seem reasonable that such a material should also be subject to the exclusion as engineered fill.

Response: By phone conversation this writer learned that the material referred to in this comment is 40-year-old water treatment sludge where no volatile compounds are found. In this case, the SWRCB and the CIWMB may determine on a case-by-case basis whether this particular material is considered to be inert Type A debris. 
-----------------------------------------------------------------------------------------------------------------
C2-16.1  
Section 17388 Definitions (k) "Inert Debris":  In this definition, the statement is made that "Inert debris may not contain any putrescible wastes."  This statement should indicate that inert debris should not merely exclude putrescible waste, but any form of solid waste that is unable to be recycled.  Inert debris should only consist of those materials which can be separated and recovered for reuse.  It is our recommendation that the statement be changed to clarify that inert debris "should not include any un-recyclable solid waste, including putrescible waste."

Response:  This language is already addressed in the definition of inert debris by requiring solid waste and recyclable materials that are source separated or separated for reuse. However, because this material is being considered for final deposition to land, the recyclability meaning “the practice of recovering used materials from the waste stream and then incorporating those same materials into the manufacturing process”, is not a factor for consideration. The limitation on putrescible material is not limited to recycling, it is placed in the regulations to avoid impacts to public health, safety and the environment. The suggested changes do not aid in clarifying the activity and staff believes that the current language does not pose a risk to the public health, safety and the environment.  
-----------------------------------------------------------------------------------------------------------------
C3-4.1 Section 17388 (k) (1) & (2)   Definitions of Type A & B Inert Debris. As noted in our correspondence of July 24, 2003, we have concerns with the definition of Inert Debris.  The definition of Type A Inert Debris is not exclusive of wastes generated during construction and demolition activities.  Type A Inert Debris may include pre-consumer wastes and untreated byproducts of industrial processes.  At issue are certain industrial byproducts which may be defined as “fiberglass” or “crushed glass” but exist in a form that poses significant inhalation and dermal hazard.  Specifically, “crushed” glass and fiberglass may occur as “glass flour,” a finely divided, irritant dust.  When airborne or in contact with the human body, “glass flour” poses a significant hazard to eyes, lungs, and skin.
C2-12.1 Section 17388   Definitions. The definition of Type A Inert Debris includes fiberglass and crushed glass.  Although these inert waste streams may be encountered in construction and demo​lition operations, they are also generated in certain industrial processes.  In the industrial setting, “crushed” glass and fiberglass is also known as “glass flour,” a finely divided, irritant dust.  When airborne, or in contact with the human body, “glass flour” poses a significant hazard to eyes, lungs, and skin.    

Our Department has had experience with “glass flour” in two industrial operations.  First, glass flour may be produced in ball mills where glass beverage containers are crushed, screened, and bagged. Finely divided, pulverized glass residues are removed from the mill and disposed in wetted form at Class II or III landfills.

Response:  If any material is potentially hazardous or is hazardous it would not be allowed at any of these operations or facilities.
-----------------------------------------------------------------------------------------------------------------
C2-12.2, C3-4.1 The second example involves processes where fiberglass sheeting is run through machinery or rollers, such as in the manufacture of composition shingles.  “Glass flour” residues generated from this source are tiny glass fibers, similar in size range to friable asbestos.  As in the first example, disposal of fiberglass flour requires special handling procedures.  

Response:  This material is prohibited from inert debris engineered fill operations and if regulated under the Registration or Full permit tier, the disposal activity would be addressed in the Plan. However, if any material is potentially hazardous or is hazardous it would not be allowed at any of these operations or facilities.
-----------------------------------------------------------------------------------------------------------------
C2-12.3, C3-4.1  We request that industrial waste streams and/or bag house wastes which require special handling procedures or which pose an elevated health risk due to inhalation or dermal contact be prohibited from the “Type A Inert Debris” designation.  This prohibition needs to extend to “crushed glass,” as defined in “Inert Debris Engineered Fill Operations.”

Response:  This comment has not been accommodated. Industrial waste streams and/or bag house wastes would be regulated at a facility, not at an inert debris engineered fill operation. However, if any material is potentially hazardous or is hazardous it would not be allowed at any of these operations or facilities.

-----------------------------------------------------------------------------------------------------------------
C3-5.1 Section 17388(k) We are supportive of the words added to this section “or that are uncontaminated”.  This additional language is consistent with previous attempts by the Board to clarify what types of material are regulated by the Board and those that are not.

C3-21.15 
Clean “Soil and Rock” Issue.  We are extremely concerned that the previously proposed regulations could be interpreted so that certain types of clean soil and rock would be regulated as inert debris and subject to the provisions of these regulations.  Previously proposed language in subdivision (k) of section 17388 stated:


“Gravel, rock, soil, sand and similar materials, whether processed or not, that have never been used in connection with any structure, development, grading or other human purpose are not inert debris (emphasis added).

C3-21.16 
The plain English interpretation of this language is that any gravel, rock, soil, sand and similar materials that had been used in connection with other development projects, including grading, would somehow be inert debris.  Attachment “A” to this letter provides two diagrams and accompanying discussion that describe the type of problem that would be created with the language as previously proposed.  In essence, the proposed excavation of clean inert natural soil and rock for a structure such as an underground parking garage could result in two different types of materials:

· Any excavated clean soil and rock that was in its undisturbed natural state would not be regulated as inert debris under the previously proposed regulations.

· However, any excavated soil and rock that was previously graded or associated with a prior development structure would be regulated as inert debris – and subject to the proposed regulations.

Response: These comments have been accommodated by adding “or that are uncontaminated” to the subject language in section 17388(k). The phrase “or that are uncontaminated”, used in this definition came from stakeholder concerns that without specific language in the regulations, there would be ambiguity even as to whether the naturally occurring soil and rock surrounding or beneath “any structure, development, grading or other similar human purpose” would be considered to be inert debris.  The phrase “or that are uncontaminated” is not meant to address any point other than to provide a link to uncontaminated soil surrounding or beneath “any structure, development, grading or other similar human purpose”. However, this same material when combined or commingled with inert debris is considered to be inert debris for purposes of this Article.

-----------------------------------------------------------------------------------------------------------------
C3-21.17  
This new approach to the regulation of uncontaminated soil and rock would directly contradict and conflict with the longstanding policy and practice of the CIWMB that these materials are not solid waste and not inert debris.

Response: There is no new approach to regulating uncontaminated soil and rock. The CIWMB exercises its authority to regulate naturally occurring soil and rock when the material is combined or commingled with inert solid waste and other wastes as it has for many years. 

-----------------------------------------------------------------------------------------------------------------
C3-21.18  
In its December 13, 1995 Final Statement of Reasons supporting the Nonhazardous Petroleum Contaminated Soil Regulatory Requirements, the CIWMB made the following statements:

“Subdivision (h) now provides the definition of ‘Noncontaminated Soil.’  This definition is necessary to make it clear for purposes of regulation when a soil is no longer contaminated and no longer subject to CIWMB regulation.” (FSOR, p. 9)

“Noncontaminated soil is soil that no longer needs to be regulated by the RWQCB or CIWMB.  The presence of noncontaminated soil in the operations area is regulated in the same manner as CIWMB would regulate clean soil.”  (FSOR, p. 9)

“Noncontaminated soil is soil that is no longer required to be regulated as a waste by the RWQCB or Local Oversight Agency.” (FSOR, p. 25)

A copy of the FSOR is attached to this letter for the  record.

C3-21.19  
In the January 2003 Initial Statement of Reasons for these proposed C&D regulations, the CIWMB continued to take the same position.  It stated “[t]he CIWMB does not have oversight of naturally occurring soil and rock . . .” (ISOR, p. 7)  A copy of the ISOR is attached for the record.

Response: Comments noted. The CIWMB exercises its authority to regulate naturally occurring soil and rock when the material is combined or commingled with inert solid waste and other wastes as it has for many years. The FSOR has been amended for clarity to read: “The CIWMB does not have oversight of naturally occurring soil and rock and has therefore excluded these materials from being considered to be inert debris, although inert debris may be commingled with naturally occurring soil and rock. However, the CIWMB exercises its authority to regulate naturally occurring soil and rock only when the material is combined or commingled with inert solid waste and other wastes.”  
-----------------------------------------------------------------------------------------------------------------
C3-21.21  
This language is consistent with previous determinations by the CIWMB that uncontaminated rock, soil and similar materials are not solid waste or inert debris.  Further, it would eliminate the problems of differentiating uncontaminated soil and rock as depicted in Attachment A.  With the inclusion of this new language it is clear than any uncontaminated gravel, rock, soil, sand and similar materials are not affected by these proposed regulations.

Waste Management strongly supports the inclusion of the phrase, “or that are uncontaminated” in subdivision (k) of Section 17388 of the proposed regulations as currently proposed.

C3-21.20  
Fortunately, the language that is currently being proposed has been amended to correct the above concern.  The language of subdivision (k) of section 17388 is currently proposed to read:

“Gravel, rock, soil, sand and similar materials, whether processed or not, that have never been used in connection with any structure, development, grading or other similar human purpose, or that are uncontaminated are not inert debris (emphasis added).
C3-21.29  
As currently proposed, we support the inclusion of the phrase “. . . or that are uncontaminated . . .” in describing the characteristics of gravel, rock, soil, sand and similar material that are not included in the definition of “inert debris”.

C3-21.2  
Clean “Soil and Rock” Issue:  We support the inclusion of the phrase “. . . or that are uncontaminated . . .” in describing the characteristics of gravel, rock, soil, sand and similar material that are not included in the definition of “inert debris”.

Response: These comments have been accommodated by adding the suggested language. The term “or that are uncontaminated”, used in this definition came from stakeholder concerns that without specific language in the regulations, there would be ambiguity even as to whether the naturally occurring soil and rock surrounding or beneath “any structure, development, grading or other similar human purpose” would be considered to be inert debris.  The phrase “or that are uncontaminated” is not meant to address any point other than to provide a link to uncontaminated soil surrounding or beneath “any structure, development, grading or other similar human purpose”. However, this same material when combined or commingled with inert debris is considered to be inert debris for purposes of this Article. The two materials must be kept separate.
-----------------------------------------------------------------------------------------------------------------
Subsection (l)  Inert Debris Engineered Fill Definition

General Comments

C1-16.5
Please delete the following language: Acceptance of shredded tires and other inert debris pursuant to Waste Discharge Requirements prior to the effective date of this Article does not preclude an activity from being deemed an inert debris engineered fill operation, provided that the operation meets all the requirements of this Article once it takes effect.

Response: This comment has not been accommodated. This language allows those operations that accepted shredded tires under the auspices of the RWQCB to change their disposal feedstock in order to comply with the regulations once they take effect.  This section accommodates operators that could not foresee the final outcome of tier placement based on debris definitions that this Article produced and continued risks to public health, safety and the environment.

-----------------------------------------------------------------------------------------------------------------
C1-11.11 & C1-14.12
"Acceptance of shredded tires and other inert debris pursuant to Waste Discharge Requirements prior to the effective date of this Article does not preclude an activity from being deemed an inert debris engineered fill operation, provided that the operation meets all the requirements of this Article once it takes effect."

We propose a slight language change to state clearly that this provision refers to materials permitted by the Waste Discharge Requirements, and not non-conforming materials required by Waste Discharge Requirements.

Response: This comment has not been accommodated because the language as written is adequate to convey the intent of the of the CIWMB and does not pose a threat to public health, safety and the environment.

-----------------------------------------------------------------------------------------------------------------
C1-11.5 & C1-14.6
Definition of "Inert Debris Engineered Fill Operation" vs. the definition of "Inert Debris”. The use of the term " Inert Debris Engineered Fill Operation" is confusing in light of the separate definition of "Inert Debris" in Section 17388.  Section 17388’s definition is broader than the materials listed in "Inert Debris Engineered Fill Operation" (which are "... fully cured asphalt, uncontaminated concrete (including steel reinforcing rods embedded in the concrete), glass, brick, ceramics, clay and clay products, which may be mixed with rock and soil..."). It remains unclear from the language whether any portion of the definition of "Inert Debris", which includes mandated "source separation", would be read into the definition of "Inert Debris Engineered Fill Operation".  We suggest creating a definition of "EF Inert Debris" and shortening "Inert Debris Engineered Fill Operation to "Engineered Fill Operation”.

Response: This comment has not been accommodated. The change is not warranted and the text in the regulations will not present a threat to public health, safety or the environment.

-----------------------------------------------------------------------------------------------------------------
C1-11.12b & C1-14.13b
Proposed Revised Definition


We propose the following revisions:

“Inert Debris Engineered Fill Operation” means a disposal activity exceeding one year in duration in which fully cured asphalt, uncontaminated concrete (including steel reinforcing rods embedded in the concrete), glass, brick, ceramics, clay and clay products, which may be mixed with rock and soil, EF Inert Debris are spread disposed of on land in lifts accordance with applicable laws and compacted under controlled conditions to achieve a uniform and dense massregulations, which is capable of supporting structural loading as necessary, and havingland has other characteristics appropriate for an end use approved byall governmental agencies having jurisdiction (e.g., agricultural land, recreational areas, roads, building sites, or other improvements) where an engineered fill is required to facilitate such productive use of the land, which end use is approved by all governmental agencies having jurisdiction  over future end uses of the land. The spreading, construction and compaction (if any) of the engineered fill shall be in accordance with the plan and compacted in accordance with all applicable laws and ordinances and shall be annually certified by a Civil Engineer, Certified Engineering Geologist, or similar professional licensed by the State of California.  Acceptance of shredded tires and other inert debris pursuant toas permitted under Waste Discharge Requirements prior to the effective date of this Article does not preclude an activity from being deemed an inert debris engineered fill operation, provided that the operation meets all the requirements of this Article once it takes effect.  

Response: This comment has been partially accommodated by adding an annual certification by the licensed professional. All other suggested changes have not been accommodated because the language as written is adequate to convey the intent of the of the CIWMB and does not pose a threat to public health, safety and the environment.

-----------------------------------------------------------------------------------------------------------------
C2-9.6 Section 17388 Definitions, (k) Inert Debris Engineered Fill Operation
This definition should be modified to also account for an Inert Debris Engineered Fill Activity or include a new definition.  An Inert Debris Engineered Fill Activity is considered an excluded operations tier as opposed to an Inert Debris Engineered Fill Operation that is slotted in the EA Notification tier.  All other requirements are the same.

Response: This comment has not been accommodated. Inert debris engineered fill operations are placed into permit tiers based on their risks to public health, safety and the environment. Inert debris engineered fill activities in the excluded tier, on the other hand are temporary activities that operate for less than one year and do not present the same risks to the public health, safety and the environment as do long term disposal operations.

-----------------------------------------------------------------------------------------------------------------
Land Use Approval

C1-1.1

My concern relates to the portion of the inert debris engineered fill operation definition that requires “an end use approved by all governmental agencies having jurisdiction…where an engineered fill is required to facilitate productive use of the land”. Is government approval required in order to obtain an EA notification permit? If so, then would the required government approval be based on whatever local approval is in existence at the time (e.g. recreational use in general plan) rather than for the specific intended end use currently being pursued (golf course)?

While our business plans and current operational procedures for this property are clearly related to using the fill site as a golf course in the future, the actual process required to get all appropriate local permits and approval from the planning and building departments for a golf course is a lengthy process that would take at least 18-24 months from beginning to end. We could not, therefore, have approval for the specific use as a golf course approved by “all” governmental agencies having jurisdiction prior to the deadline for EA notification to Chandler’s of the appropriate category or the timeline for Chandler’s to submit all “notification permit” paperwork.

C1-2.8
Productive End Use for Engineered Fill. Provided there is a local governmental entity actively exercising land use jurisdiction over the engineered fill operation, there is no need to have a specific productive end use specified before the completion of the fill.  We request that the regulations be silent with respect to this issue.  The local jurisdiction should be free to make land use determinations at any time consistent with the nature of the engineered fill.  These proposed CIWMB regulations should not attempt to dictate when local land use determinations should be made.

C1-1.4
As discussed with you during our phone conversation on March 3rd, I recommend that the definition of “Inert Debris Engineered Fill Operation” be modified as follows: “means a disposal activity exceeding one year in duration in which fully cured asphalt, uncontaminated concrete (including steel reinforcing rods embedded in the concrete), glass, brick, ceramics, clay and clay products, which may be mixed with rock and soil, are spread on land in lifts and compacted under controlled conditions to achieve a uniform and dense mass, and where the inert fill operation is filled and/or compacted for the intended end use, as approved or being processed for approval, by all governmental jurisdictions having jurisdiction…”

C1-15.8
Definition of  “Inert Debris (Type A) Engineered Fill Operation” [17388(h)]

We suggest changing the proposed language on lines 20-22 on page 3 as follows:

“ . . .  will be capable of supporting structural loading appropriate for an end use (e.g., roads, building sites, or other improvements) where an engineered fill is required to facilitate productive use of the land and is under the auspices of a local land use agency that is actively exercising jurisdiction over the operation.

Approvals of the end use will not be typically obtained until after the fill is complete or a least close to completion.  The requirement that the end use must be approved by all jurisdictions having authority over the site is excessive.  Only one entity, the local land use agency, needs to be present to exercise land use jurisdiction over the operation.  The local land use agency (city or county) will be an active participant in the regulation of the Inert Debris Engineered Fill.  It is most appropriate for land use decisions to be made by the local jurisdiction that is actively overseeing the engineered fill operation -- as appropriate.  The above-suggested amendments will still require that there be a local land use agency actively involved in the engineered filling operation.  The absence of such active involvement would mean that the filling operation would be outside of this definition.

C1-11.9 & C1-14.10

Finally, the regulations should specify that the necessary approvals are from zoning and environmental agencies which claim jurisdiction over the future use of the land.  An inert fill operation cannot have every single permit needed to construct, for example, a light commercial building on landfill until immediately before the beginning of construction.

C2-9.8 The requirement for approval of the end use of the fill should be broadened to allow for cases where the specific end use of the Inert Debris Engineered Fill may not be known or may change.  The language should be revised as follows:

“… and having other characteristics appropriate for an end use.  As necessary, the end use should be approved by all governmental agencies having jurisdiction (e.g., roads, building sites, or other improvements) where an engineered fill is required to facilitate productive use(s) of the land as determined by the governmental agency having jurisdiction. “

C1-15.11
Productive End Use for Engineered Fill.  Provided there is a local governmental entity actively exercising land use jurisdiction over the engineered fill operation, there is no need to have a specific productive end use specified prior to the completion of the fill.  We request that the regulations be silent with respect to this issue.  The local jurisdiction should be free to make land use determinations at any time consistent with the nature of the engineered fill.  These proposed CIWMB regulations should not attempt to dictate when local land use determinations should be made.
Response: These comments have been partially accommodated by adding the following language “consistent with approved local general and specific plans.” In addition, the FSOR clearly states that if a planning or building authority does not customarily issue approval on an end use that may be far off in the future, the governmental agency would not have jurisdiction in the productive end use approval process.

-----------------------------------------------------------------------------------------------------------------
Productive End Use(s) and Compaction

C1-11.2 & C1-14.3
The definition of Inert Debris Engineered Fill Operation or the provision themselves should include a method to accommodate: (1) a range of possibilities for the ultimate end use of a site.

C1-11.6 & C1-14.7
 "...are spread on land in lifts and compacted under controlled conditions to achieve a uniform and dense mass which is capable of supporting structural loading as necessary and having other characteristics appropriate for an end use approved by all governmental agencies having jurisdiction (e.g., roads, building sites, or other improvements) where an engineered fill is required to facilitate productive use of the land. "

Response: These comments have been partially accommodated by adding the following language in the inert debris engineered fill operation definition: “or other uses such as recreation, agriculture and open space; in order to provide land that is appropriate for an end use consistent with approved local general and specific plans (e.g., roads, building sites, or other improvements) where an engineered fill is required to facilitate productive use(s) of the land”. In addition, the FSOR clearly states that if a planning or building authority does not customarily issue approval on an end use that may be far off in the future, the governmental agency would not have jurisdiction in the productive end use approval process.

-----------------------------------------------------------------------------------------------------------------
C1-11.7 & C1-14.8
As drafted, this text will create numerous interpretation and implementation issues.  It embodies the chronological problem for our client.  At the time the CIWMB regulations go into effect, a range of possible reclamation strategies will exist that could be used depending on the final approved use of the land.  For example, some inert fill sites will be approved for agricultural, recreational, industrial, or commercial uses, and the local zoning agency expects to have significant input on which of these alternatives is implemented.

C1-11.8 & C1-14.9
  Further, the requirements that the material be "spread on land in lifts and compacted under controlled conditions to achieve a uniform and dense mass which is capable of supporting structural loading as necessary" is certainly appropriate for some end uses, but not all end uses.  The reference to "(e.g., roads, building sites, or other improvements) where an engineered fill is required to facilitate productive use of the land" could be interpreted to suggest that only structural uses of the land are appropriate.  However, non-structural uses, such as agricultural, recreational, and water control may be just as publicly and socially productive as constructing buildings on the land.  The regulations should not discriminate among potential end uses.

C1-1.3
While the ISOR clearly allows for certification of the fill for non-structural uses like a golf course the definition of an inert debris engineered fill operation in the regulations is less clear and appears to rely on the expression “…capable of supporting structural loading as necessary”.

C1-6.6
If passive compaction such as that which would be obtained by dumping material over the side of a bank meets the requirements for the end use(s) as certified by a civil engineer, it should be allowed.

C1-15.13
Address Compaction Issues in “Inert Debris Engineered Fill Operation” Definition. We support the current definition of Inert Debris Engineered Fill Operation except as discussed above.  We do not believe that there is a need to establish more specific criteria for compaction at Engineered Fill operations.  The nature of the compaction may vary widely depending on the type of anticipated eventual land use.  The local land use agency should exercise primary jurisdiction on establishing compaction criteria for the engineered fill.  We recommend that the proposed regulations not establish further compaction criteria beyond that already proposed.  Certification by a Civil Engineer or Engineering Geologist should be sufficient for these regulations.  However, Waste Management would support an additional requirement that compaction certification should occur at least Quarterly or whenever an additional 10 feet of fill is placed in the Engineered Fill Operation – whichever occurs more frequently.
Response: These comments have been accommodated by adding the following language to this section “or other uses such as recreation, agriculture and open space”. Further, the FSOR describes, “This definition describes compaction under controlled conditions for structural loading as necessary. This language does not prohibit compaction of material or fill when certified quarterly by a Civil Engineer, Certified Engineering Geologist, or similar professional licensed by the State of California, that does not support building structures if the productive end use is consistent with surrounding land use or is used for agriculture, horticulture, open space, golf course or for a parking lot for example and is consistent with approved local general and specific plans”.

-----------------------------------------------------------------------------------------------------------------
C1-2.10
Address Compaction Issues in “Inert Debris Engineered Fill Operation” Definition. We support the current definition of Inert Debris Engineered Fill Operation except as discussed above.  We do not believe that there is a need to establish more specific criteria for compaction at Engineered Fill operations.  The nature of the compaction may vary widely depending on the type of anticipated eventual land use.  The local land use agency should exercise primary jurisdiction on establishing compaction criteria for the engineered fill.  We recommend that the proposed regulations not establish further compaction criteria beyond that already proposed.  Certification by a Civil Engineer or Engineering Geologist should be sufficient for these regulations.
Response: Comment noted and accommodated by not specifying compaction criteria in the regulations.

-----------------------------------------------------------------------------------------------------------------
C2-1.7, C2-18 Peck Road’s Specific Operations. As we have discussed on numerous occasions in the past, Peck Road’s operations at the majority of its’ site do not entail “compaction” in a traditional sense of the practice.  We understand that Board staff, and maybe even Board members, have personally observed that, at a majority of Peck Road’s site, inert materials (as defined in the proposed Section 17388(l)) are placed in a former mining pit from grade level and the materials gradually fill the area undergoing reclamation.  In this area, no mechanical devices “compact” the inert materials or otherwise spread the materials in lifts.  As specified in the Phase II Regulations, Peck Road will prepare a operations plan, intends to have a professional engineer certify the fill as necessary, intends to fulfill the plan with an appropriate end use, and otherwise comply with the regulations that would place Peck Road in the EA Notification regulatory tier.  We seek to confirm in writing, as we have confirmed in the past, that Peck Road’s operations as described in this letter will comply with the definition of Inert Debris Engineered Fill Operation and come under regulation in the EA Notification tier.  We look forward to the Board’s responses to these points.

Response: The answer is “yes” if it is constructed and compacted in accordance w/all applicable laws and ordinances and in accordance with specifications prepared and certified by an engineer. And only receives clean concrete, fully cured asphalt, glass, brick, ceramics or clay products and meets all other requirements of Article 5.95.

-----------------------------------------------------------------------------------------------------------------
C1-9.6
The definition of an “inert debris engineered fill operation” fails to provide adequate protection to public health and safety.  We recommend that you require compaction be such as is minimally required by the Uniform Building Code to support structural loading.  In this regard, we recommend that staff, through consultation with the California Uniform Building Code Commission, arrive at a minimal compaction level necessary to support reasonably anticipated building activities.  Otherwise, any compaction level will suffice to meet the definition of inert debris engineered fill operation inasmuch as undeveloped open space requires no specific compaction whatsoever.  

Response: This comment has not been accommodated. As certified by the licensed professional, compaction to support structural loading may not be needed if the productive end use is consistent with surrounding land use or is used, for example, as agriculture, horticulture, open space, golf course or for a parking lot. 

-----------------------------------------------------------------------------------------------------------------
Beneficial Use and Productive End Use

C3-21.7  
It is clear that the placement of the materials must be suitable to “support structural loading”, a beneficial use of the material, for “uses such as recreation, agriculture and open space . . . in order to provide land that is appropriate for an end use consistent with approved local general and specific plans”.  Clearly, these regulations contemplate a beneficial use of the property where these materials are placed.

C3-21.8  
The placement of clean inert materials may only take place “in accordance with specifications prepared by a civil engineer”.  Clearly, these regulations require engineered specifications related to the ultimate beneficial use of the property.

C3-21.9  
The regulations require certification that “only approved inert debris is placed as engineered fill”.  It is clear that these regulations contemplate a complete separation of waste derived materials from other types of wastes and materials for purposes of beneficial use.
Response:  The California Integrated Waste Management Board has found that, the use of inert debris as backfill at mine reclamation sites or inert debris engineered fill operations should not be interpreted as 'beneficial reuse’ because it is final deposition of solid waste to land.   

----------------------------------------------------------------------------------------------------------------- 

Certification

C1-1.2
It is not clear from the draft regulations how often the “certification” by a licensed professional should take place (once, annually, biannually?)

C1-11.10 & C1-14.11
"The engineered fill shall be constructed and compacted in accordance with all applicable laws and ordinances and shall be certified by a Civil Engineer, Certified Engineering Geologist, or similar professional licensed by the State of California."

We had understood from conversations with staff that the Disposal constitutes the necessary certification.  However, the text appears to say that the construction and compaction itself, after the completion of reclamation, is what is “certified”.  The February 24, 2003 workshop echoed this view.  If the latter intention is the case, then, as Ms. Spreadborough pointed out, the CIWMB should clarify how often the certification occurs.  Annual certification is appropriate, since that coincides with the minimum inspection frequency and the reporting requirements for tonnage.  Therefore, we have proposed a modification to this language.

Response: These comments have been accommodated by adding an annual certification provision by the licensed professional to section 17388(l).

-----------------------------------------------------------------------------------------------------------------
C1-16.4
Please make the following language addition: Said professional shall also certify that only approved inert debris is placed as engineered fill with certification documents made available to the EA during normal business hours.  

Response: this comment has been partially accommodated by adding the following language to the regulations: “The operator shall also certify under penalty of perjury, at least annually, that only approved inert debris has been placed as engineered fill,; and specifying the amount of inert debris placed as fill. These determinations may be made by reviewing the records of an operation or by on-site inspection.”

-----------------------------------------------------------------------------------------------------------------
C1-6.7
It is my understanding based on a conversation with a geotechnical engineer that there is not a “uniform” frequency of inspection of professionals who would certify an engineered fill.  Some lead agencies do have a frequency based on the amount of fill placed but that varies from 500 to 5,000 cubic yards.

The frequency is most commonly dictated by the industries (i.e. geotechnical engineers) standard practices employed on a case-by-case basis.  The professional’s decision on frequency of observations and compaction testing depends on several items including next productive use and type of disposal material.  Consequently, I do not believe the proposed Phase II regulations should prescribe the frequency of inspections, testing and what types of test.
Response: This comment has not been accommodated. Language requiring an annual certification provision by the licensed professional has been added to the regulations based on a need to provide up to date operational information for review by the EA.

-----------------------------------------------------------------------------------------------------------------
Above Ground Placement

C1-6.3
I don’t believe disposal should be restricted to above ground.  There are current disposal sites using hillside ravines.  The use of hillside ravines for disposal is appropriate and should not be restricted.  Also, for example, the design of a golf course may encourage undulating mounds created by C & D debris.  It is difficult to define “above ground”.  Agreeing on a definition will add unwarranted time to the regulation track.

C1-2.9 & 15.12
Restrictions on Above Ground (or “Above Grade”) Disposal at Engineered Fills. The regulations should be silent with respect to limitations on filling “above ground” or “above grade.”  Indeed, the very reason for some structural fills may be to increase the grade above that which occurs “naturally” or under “present conditions.” Specifications for any above ground or above grade filling should be left to the discretion of the local land use agency and should not be limited by these regulations.

Response: These comments have been partially accommodated. The following language was added to the regulations section 17388(l): “Filling above the surrounding grade shall only be allowed upon the approval of all governmental agencies having jurisdiction.”

-----------------------------------------------------------------------------------------------------------------
C1-11.24 & C1-14.25 
We would urge that the regulations should remain silent on "above ground" filling.  That is a matter for LEAs, reclamation agencies, and land-use authorities.  Indeed, certain final uses, such as a golf course, might rely on above ground level grading.

Response: This comment has been partially accommodated by allowing other uses such as recreation, agriculture and open space; in order to provide land that is appropriate for an end use consistent with approved local general and specific plans. In addition, the following language has been added to the regulations: “Filling above the surrounding grade shall only be allowed upon the approval of all governmental agencies having jurisdiction.”
-----------------------------------------------------------------------------------------------------------------
Inert Debris

C1-6.4
Inserting the word “only” before the term fully cured asphalt into the 2nd line of the IDEF definition would be inappropriate.  You cannot restrict here what goes into the engineered fill.  It should be restricted to inert debris as defined in the proposed regulations which is broader to the material listed in the IDEF definition.  The controlling factor is whether all inert debris can be placed in a means to meet the compaction objectives of the plan as certified by a civil engineer, etc.

C1-16.3
Section 17388(i) Inert Debris Engineered Fill Operations means a disposal activity exceeding one year in duration in which only inert debris fully cured asphalt, uncontaminated concrete (including steel reinforcing rods embedded in the concrete), glass, brick, ceramics, clay and clay products, which may be mixed with rock and soil, are spread on land in lifts and compacted under controlled conditions to achieve a uniform and dense mass which is capable of supporting structural loading as necessary, and having other characteristics appropriate for an end use approved by all governmental agencies having jurisdiction (e.g., roads, building sites, or other improvements) where an engineered fill is required to facilitate productive use of the land.  The engineered fill shall be constructed and compacted in accordance with all applicable laws and ordinances and shall be certified by a Civil Engineer, Certified Engineering Geologist, or similar professional licensed by the State of California.  

C1-11.1 & C1-14.1
As discussed at the February 24, 2003 workshop, the definition of "Inert Debris Engineered Fill Operation" is somewhat confusing to many stakeholders because it incorporates a definition of "inert debris" that is more narrow than Type (A) or Type (B) inert debris.  Therefore, it appears appropriate for the CIWMB to designate a new class of Inert Debris, which we would call "EF Inert Debris" to designate Inert Debris that can go into an Engineered Fill.  The regulations themselves, and not the “Statement of Reasons” should incorporate the suggested, necessary language.

Response: These comments have not been accommodated. The restriction of certain inert debris Type A materials in the definition of inert debris engineered fill operations is key to the tier placement of EA Notification.  Those inert Type A debris that are prohibited from inert debris engineered fill operations are those that contain a British Thermal Unit (BTU) value such as fiberglass and asphalt roofing shingles and as such present a higher threat to the public health, safety and the environment than inert debris which does not contain a BTU value.

-----------------------------------------------------------------------------------------------------------------
C3-8.2
Also with regard to this section, we would like to reiterate that, as we stated in our July 24, 2003 comment letter, the LEA does not see the benefit to public health or the environment by limiting the material that may be used for engineered fill to the small list seen in section 17388(l).  There are many examples of other materials that should be allowed to be accepted as fill material if they meet the approval of the Regional Board, Counties and Cities where these operations are located.  As this issue would be a substantial determining factor as to whether certain operations would be placed in a notification verses a full permit tier, the CIWMB should seriously reconsider this requirement, lest they place an unfair burden on operations that present no public health hazard.  We suggest allowing any inerts approved by local jurisdictions to be used in these types of operations, and that they be limited to the notification tier.

Response: This comment has not been accommodated. The restriction of certain inert debris Type A materials in the definition of inert debris engineered fill operations is key to the tier placement of EA Notification.  Those inert Type A debris that are prohibited from inert debris engineered fill operations are those that contain a British Thermal Unit (BTU) value such as fiberglass and asphalt roofing shingles. These materials present a higher threat to public health, safety and the environment than fully cured asphalt, uncontaminated concrete (including steel reinforcing rods embedded in the concrete), crushed glass, brick, ceramics, clay and clay products allowed at inert debris engineered fill operations.

-----------------------------------------------------------------------------------------------------------------
C2-9.7 Glass should be included in the specific list of allowable materials.  In some cases, contaminated glass may need to be disposed of and there is no justification to exclude it since it meets the characteristics for being inert.

Response: This comment has been accommodated to allow for the disposal of nonhazardous glass at inert debris engineered fill operations in accordance with specification of a Civil Engineer, Certified Engineering Geologist, or similar professional licensed by the State of California. This writer spoke to the commenter and learned that the referenced material is glass contaminated with porcelain or paper. While glass contaminated with porcelain may be a material acceptable at an inert debris engineered fill operation, glass contaminated with paper would not be acceptable in paper is a decomposable non-inert material not allowed in the definition of inert debris.

-----------------------------------------------------------------------------------------------------------------
C3-18.3  Processing Prior to Placement  CRRC supports a requirement for processing prior to placement of Type A materials in an Inert Debris Engineered Fill Operation.  Processing should occur both to remove any contaminants as well as meet a size requirement suitable to meet the local compaction standard.  The ultimate size requirement would be that certified by a Professional Engineer or Certified Engineering Geologist to accomplish the minimum compaction requirement. 

Response: This comment has not been accommodated. Inert debris engineered fill operations require a professional licensed by the State of California to certify that specific material be used and spread on land in lifts and compacted under controlled conditions to achieve a uniform and dense mass capable of supporting structural loading or certify the compaction to support other nonstructural uses. This material may or may not be processed prior to placement to meet compaction standards of the licensed professional.  Regarding contaminants, there is no allowance for contaminants in fill placed in inert debris engineered fill operations. In other words, the definitional requirements for inert debris engineered fill operations can be met without processing. There can not be putrescibles or any other material placed in an inert debris engineered fill operation other than fully cured asphalt, uncontaminated concrete (including steel reinforcing rods embedded in the concrete), crushed glass, brick, ceramics, clay and clay products, which may be mixed with rock or soil. An operator as part of their load-checking procedures can remove any contaminants, i.e., wood forms for concrete, prior to disposal of the specified inert debris into the fill.

-----------------------------------------------------------------------------------------------------------------
C3-18.4   Phase II Alternatives:  CRRC supports the EA Notification tier for the placement of Type A inerts into fill operations following specifications per UBC Chapter 70 with processing prior to placement. CRRC supports a modified Alternative 3 discussed at the August 25, 2003 Workshop for Inert Debris Engineered Fill Operations. CRRC supports the concept of Type A inert debris going into Inert Debris Fill Operations should not be counted as disposal for a given jurisdiction, and that the inert material processed at permitted solid waste facilities going to these operations should be counted as diversion.

C3-18.5  CRRC believes that counting Type A inert debris processed at permitted facilities and taken to an Inert Debris Engineered Fill Operation should count as diversion in the spirit of AB 2308. CRRC would support Issue 1 Alternative 2 Section 17388.3 language where the operator is not subject to the DRS requirements or the disposal fee.

Response: These comments have not been accommodated. The phrase in the regulations: “Inert debris placed in an Inert Debris Engineered Fill Operation is not counted as diversion or disposal for a given jurisdiction” negates the counting of this debris for disposal reporting purposes and for diversion. However, fully cured asphalt, uncontaminated concrete (including steel reinforcing rods embedded in the concrete), crushed glass, brick, ceramics, clay and clay products, which may be mixed with rock or soil when disposed of in an inert debris engineered fill operation can not be counted as diversion whether or not it results from the processing of C&D or inert debris.

-----------------------------------------------------------------------------------------------------------------
C3-22.1  CIWMB has proposed to add regulations under Title 14 to further define the requirements for various disposal facilities and related fill operations. CIWMB transmitted proposed changes to the language of Title 14 for review by potential stakeholders. Note that we were first contacted regarding this issue during the late Spring of 2003. We reviewed the proposed changes and note the following: 
A relatively small component of the material accepted at LARP should be called “inert debris”. In order to comply with our fill specifications, only a limited percent of import is inert debris. Additionally, in order to conform to the CUP, that debris must be reduced in size to be no larger than 12 inches in any dimension. This size reduction requires a major, very time consuming and expensive effort by our contractor. As a result, we are not inclined to accept inert debris, but we do so only in response to the limited availability of more readily manageable material. 

C3-22.2   A significant portion (>>50%) of the material intended for placement at LARP consists of sediment (gravel <12”, sand, silt, and clay) and related native inert materials (e.g. tunnel cuttings, flood control materials, etc.). The combination of materials accepted by LARP does not qualify the site to be considered as solely an “Inert Debris Engineered Fill Operation” (IDEFO) as only a portion of the material accepted is inert debris. Notwithstanding, of the four proposed tiers, the IDEFO most closely resembles the operation at the LARP site, at this time. Future changes to the import stream (flood control material, tunnel tailings, soil, sediment only, etc.) will probably result in elimination of inert debris from the list of materials accepted for import, as handling of this material is too expensive. At that point, the site would have to file for a new status, as yet undefined, which would be basically a grading job with import.

C3-22.4  The proposed language changes are unrelated to our facility if the project is deemed exempt from Title 14 Regulation. If, however, the site is defined as an IDEFO, select portions of the proposed language changes pose an unnecessary operational and financial burden on the project.

Response: Comments noted.

-----------------------------------------------------------------------------------------------------------------
Need For The Regulations

C1-5.4
It is our observation that a nexus exists between grading operations, borrow pits, surface mining operations and inert debris engineered fill operations that use recycled or reclaimed inert waste or debris. The current draft regulations require additional clarification to further define the need and necessity for protecting the health and safety of the public for the use of inert debris engineered fill operating principals that have been practiced through out time.

Response: This comment has not been accommodated. These inert debris engineered fill operations require adequate CIWMB oversight by inspection and application of State Minimum Standards such as nuisance control, dust control, vector control, drainage and erosion control, noise control, traffic control, and hazardous waste load checking.

-----------------------------------------------------------------------------------------------------------------
C1-9.1
Our client’s primary issue is that the CIWMB staff, and apparently the Board, have determined a facility that accepts more than 1,500 tons per day of inert materials for processing creates a health and safety risk of such a nature that a full solid waste facility permit is needed.  The current draft of the Phase II regulations contains numerous “tiers” in which unlimited quantities of inert materials may be accepted and permanently disposed without a full solid waste facility permit.  It is incomprehensible how unlimited quantities of these materials can be disposed in unlined landfills without posing a public health and safety threat, when the same materials apparently pose a health and safety threat when temporarily processed in quantities of greater than 1,500 tons per day.

C1-9.7
Alternatively, and preferably, we suggest the elimination of the tier associated with this definition and instead recommend that all permanent disposal sites be required to obtain a full solid waste facility permit

Response: These comment have not been accommodated.  The disposal of inert debris excluding any amount of decomposable or putrescible waste in this Article is limited to the inert debris engineered fill operation and inert debris Type A disposal facility categories. These operations and facilities are placed into permit tiers based on their risks to public health, safety and the environment. Therefore, the placement into the permit tiers for these disposal activities into permit tiers less than the Full permit warrants a restriction on the environmental risk factor of decomposable and putrescible wastes. Allowing any amount of decomposable and putrescible waste to be finally disposed to land presents potential risks to groundwater degradation, vector attraction and generation as well as requiring a daily cover requirement thereby changing the tier placement categories of EA Notification and Registration tier to that of the Full Permit.

-----------------------------------------------------------------------------------------------------------------
Section 17388 (m)
Inert Debris Type A Disposal Facility

C1-9.8
The definition of an inert debris (Type A) disposal facility contains provisions permitting the disposal of petroleum-contaminated soil.  It is inconceivable how hazardous waste could be accepted for disposal on a permanent basis in an unlined landfill through the use of a registration tier permit.  This is especially the case considering Type A inert materials, when accepted for processing, may not contain any of the very same materials, even if a full solid waste facility permit exists for the processing site.

Response: This comment has been accommodated by deleting the reference to  petroleum contaminated soil disposal in this Article because the disposal of this material is regulated at a higher level of oversight than that of a Registration tier.

-----------------------------------------------------------------------------------------------------------------
C3-18.2   In support of our goal to establish a level playing field among facilities throughout the state, we offer the following comments: Inert Debris (Type A) Disposal Facility  CRRC reaffirms our support of that this type of facility should be required to have a Registration Solid Waste Facility Permit, should be treated as disposal, count as AB 939 disposal, and be subject to IWMA fees. Unprocessed Type A inert placed into a fill operation with proper compaction and sizing will lead to voids where vectors could harbor and lead to potential slides of slopes placed without specifications. There are public health and safety consideration of placing inert material in canyons and holes without proper oversight.

Response: This comment has not been accommodated.  Inert debris Type A Disposal Facilities are subject to Title 27 requirements for compaction and slope stability and are placed into permit tiers based on their risks to public health, safety and the environment. Disposal activities placed into the permit tiers at less than a Full permit are partially based on the absolute restriction on the environmental risk factor of putrescible wastes and decomposable wastes. 

----------------------------------------------------------------------------------------------------

Section 17388.1 Regulatory Tiers Placement for CDI Waste and Inert Debris Disposal Operations and Facilities

C1-11.13 & C1-14.14
In the first column of the chart, we propose changing "Inert Debris Engineered Fill activity which concludes within one year" to "Disposal of EF Inert Debris which concludes within a period of twelve months of commencement".

C1-11.14 & C1-14.1
5
In the second column of the chart we propose changing "Inert Debris Engineered Fill Operation" to "Engineered Fill Operation".

Response: These comments have not been accommodated as the suggested changes do not aid in clarifying the activity and staff believes that the current language does not pose a risk to the public health, safety and the environment.  
-----------------------------------------------------------------------------------------------------------------

Section 17388.2
Excluded Activities

General Comments

C1-4.5
It is not clear as to whether excluded operations and facilities are still required to maintain records. It should be clarified as to who and what type of facilities and operations are covered by this requirement.

Response: Excluded activities are not required to maintain records as explained in section 17388.2 (a) “The following activities do not constitute C&D waste or inert debris operations or facilities for the purposes of this Article and are not required to meet the requirements set forth herein:”

-----------------------------------------------------------------------------------------------------------------
C1-7.4
Add: (8) The beneficial reuse of C&D and Inert wastes at a fully permitted solid waste disposal facility if the activity is described in the Report of Disposal Site Information or Joint Technical Document.

Response: The term “beneficial reuse” is not used in these regulations, although it is a term used in the proposed alternative daily cover regulations.

-----------------------------------------------------------------------------------------------------------------
C1-10.5
The proposed regulations also contain some inconsistencies. Cal-Trans and public road department projects are not regulated. However, private use (similar or not) of the same materials is regulated. What are the differences in materials or activities that pose less threat to public health, safety or the environment for Cal Trans and Public Works Department projects?

Response: This comment has not been accommodated. The commenter has not specified the subsection that is inconsistent.

-----------------------------------------------------------------------------------------------------------------
C2-8.7 Several of the specific proposed regulations appear tailored for specific sites and operations, rather than for broad industry-wide application (example, rule of twos).  In those respects, some of the specific requirements of the regulations appear to conflict with the statement of reasons for the regulations.  The intent of the tiered approach is to improve the quality of regulatory oversight while reducing the effort required on the part of the regulators.  However, it seems as if that some of the efficiency may be gained at the expense of the regulated community.

Response: This comment has not been accommodated as no specific requirements were identified in this comment to respond to.
-----------------------------------------------------------------------------------------------------------------
C2-8.3  Are the tiers intended to bring all facilities within the scope of the regulations eventually up to “permit required” status?  The distinctions between tiers are based on minor differences, and activities clearly not within the scope of the Integrated Waste Management Act are incorporated by reference into the scope of these regulations by reference as “excluded operations” (highway construction, landslide removal, flood control facility maintenance, etc.).  Is it an intention of the proposed regulations to expand the scope of the Integrated Waste Management Act without benefit of legislation?

Response: Comment noted. We have included some exclusions at the request of commenters to clarify what these regulations do and do not address.
-----------------------------------------------------------------------------------------------------------------
C2-9.1 Public works yards that storage savaged inert debris from one project for future reuse should not be subject to regulation as C&D waste or inert debris operations or facilities.  The proposed excluded activities do not adequately exclude these programs and would serve to discourage public works projects from use of salvaged materials.  

Response: This comment has not been accommodated and is outside the scope of these regulations. This comment is addressed in the storage language of the Phase I C&D and Inert debris processing regulations.
-----------------------------------------------------------------------------------------------------------------
C2-9.2 Ensure that the proposed Excluded Activities are fully descriptive of the actual public works type activities utilizing construction, demolition and inert debris.

Response: This comment has not been accommodated as the comment is vague as to what the commenter wants changed.

-----------------------------------------------------------------------------------------------------------------
C2-16.3 Section 17388.1 Excluded Activities (4)(5)(7):  There are numerous references made here to "applicable law."  We realize that there are many laws and regulations that this type of activity may cross into, however, given the specific nature of most of the cross referencing in this document, we feel that further guidance for the reader would be prudent.
 
It is our recommendation that in areas where "applicable law" is stated, at least one example is given as to the intended usage of laws.  It may even include such wording as "...in accordance with applicable law, including but not limited to the following..."

Response: This comment has not been accommodated as the suggested changes do not aid in clarifying the activity.

-----------------------------------------------------------------------------------------------------------------
C3-6.1
Another example of final deposition to the land is what we do when we construct a road or a parking lot.  We place crushed aggregate base on compacted land then cover it with asphalt or concrete.  Would you call paving a road disposal of asphalt or concrete?  Would you call placing and compacting crushed aggregate base disposal of sand and gravel?   

Response: Paving a road and placing road base is not considered to be disposal pursuant to Excluded Activities section 17388.2(a)(1); further, this issue is addressed in the Phase I processing regulations section 17380(g) as “construction work”.
-----------------------------------------------------------------------------------------------------------------

Subsection(a)(1)

C1-12.6
Excluded Activities: Section 17388.1 (a)(1) “ . . . other human purposes are not inert debris.”  How should we interpret this term? 

Response: The language of section 17388.1(a) clearly states: “The following activities do not constitute C&D waste or inert debris operations or facilities for the purposes of this Article and are not required to meet the requirements set forth herein.”

-----------------------------------------------------------------------------------------------------------------
C1-11.15 & C1-14.16
For the reasons discussed by several speakers at the February 24, 2003 workshop, Section 17388.1(a)(1) should read as follows:

(1) Any use of gravel, rock, soil, sand and similar materials as they exist in their natural state, whether processed or not, that have never been used in connection with any structure,  or development, grading or other human purpose are not inert debris or EF Inert Debris.

Response: This comment has not been accommodated as the suggested changes do not aid in clarifying the activity. 

Subsection (a)(2)

C2-8.4 The difference between excluded inert debris engineered fill and EA notification Engineered Fill is based upon two rules of “2”.  Material less than 2 inches, and less than 2 years operation. Large earthwork operations (large residential hillside tracts, earth dams, etc.) frequently last more than two years, and grading codes allow appropriate use of material up to 12 inches in diameter or larger in fills. Why the distinction?

Response: This exclusion was added to the regulations because of concerns by construction industry representatives that any recycled inert debris that was finally disposed to land could be misconstrued to be “disposal.” In regards to the less than 2 inches requirement, this was added to the regulations to meet the concerns of  several LEAs that large unprocessed chunks of recycled inert debris would be left behind at construction projects.

-----------------------------------------------------------------------------------------------------------------
C2-9.10 Section 17388.1 Excluded Activities (a) (2) Engineered Activity: The list of materials allowed as excluded Engineered Activities is too restrictive.  The full use of all inert debris materials should be allowed.  For example, an engineered activity could utilize gravel, rock, soil, and sand recovered from another project.  In addition, the engineered activity should not be limited to only materials from recycling activities.  The materials utilized may have been retrieved from another engineering activity.  The language should be revised as follows:

(2) Engineered activities such as grading, which have local permits as required, and are carried out in conjunction with a construction project (e.g., building and other construction, bridge and roadway work, development of pathways or riding trails, etc), and which use construction and demolition and inert debris and concludes within two years from commencement.

Response: This comment has not been accommodated and is outside the scope of these regulations. This comment is addressed in the definition of “construction work” of the Phase I C&D and Inert debris processing regulations, Article 5.9.

-----------------------------------------------------------------------------------------------------------------
C2-9.3 The requirement for Inert Debris Engineered Fill Activities to comply with all of the requirements of an Inert Debris Engineered Fill Operation negates the entire concept of excluding the activity.
Response: These comments have been partially accommodated by excepting specific subsections.

-----------------------------------------------------------------------------------------------------------------
C2-12.4 Section 17388.1  Excluded Activities   We find the proposed requirements for engineered fill activities to be too narrow and restrictive. We request that the definition of engineered fill activities include uncon​taminated ceramic material, clay material, and composition roofing shingles.  The particle size for these inert materials should be at the discretion of the Enforcement Agency or building permit authority and upon recommendation of a registered civil engineer, registered geologist, or certified engineering geologist.  

Response: This comment has not been accommodated. The restriction of certain inert debris Type A materials is key to obtaining this exclusion.  Other inert Type A debris that are prohibited from this excluded category are those that contain a British Thermal Unit (BTU) value such as, fiberglass and asphalt roofing shingles and as such present a higher threat to the public health, safety and the environment than inert debris which does not contain a BTU value.  In addition, the materials listed in this exclusion are those typically used to meet engineering specifications.

Regarding particle size, a particle size of less than 2 inches is standard in the industry for construction projects. The exclusion for subsection (a)(2) was added at the request of inert processing industry representatives because this material would be finally deposited to land and may be construed to be “disposal”. However, section 17380 (g) of Article 5.9 may also apply to these sites when the material is used in “construction work”.
Subsection(a)(3)
C1-9.2
In connection with the above comment, we note an excluded tier exists for unlimited quantities of inert materials which are disposed provided the disposal operation is completed within one year’s time.  This completely unregulated tier is not limited by the definition of “inert debris engineered fill operation.”  Indeed, it is not even limited by the definition of “inert debris” contained in the Phase II regulations.  Staff has indicated the intent of the regulations is for the materials falling within this unregulated tier to be of a very limited nature.  Unfortunately, as drafted, there are no limitations whatsoever on this material.  In light of the dire health and safety threats the owners of inert disposal facilities have asserted exist with respect to the type of materials in question when they are processed, we see no reasonable alternative other than to require a full solid waste facility permit for this otherwise excluded tier.

C2-9.11 Section 17388.1 Excluded Activities (a) (3), Inert Debris Engineered Fill Activities

Compliance, with ALL of the requirements of section 17388.2, is not appropriate for Inert Debris Engineered Fill Activities that conclude within one year.  If compliance with all of Section 17388.2 (Inert Debris Engineered Fill Operations) is required then the exclusion for Inert Debris Engineered Fill Activities does not exist.  In particular, the following requirements for Inert Debris Engineered Fill Operations should not apply to these excluded Activities.  

· (a) submittal of waste discharge requirements or a letter of exemption to an Enforcement Agency (EA)

· (b) Quarterly inspections by EAs

· (c) Filing a “Disposal Operation Plan”

· (e) reporting the amount of inert debris to the EA

· (g) final cover

The text should be revised as follows:


(3) Inert debris engineered fill activity which concludes within one year of commencement.

Response: These comments have been accommodated or partially accommodated. Excluded activities are placed outside of the permit tiers based on their negligible risks to public health, safety and the environment. Board staff has added language to the excluded activities section 17388.2(a)(3) that the activity must meet all requirements of section 17388.2 with exceptions as specified.

-----------------------------------------------------------------------------------------------------------------
C1-11.16 & C1-14.17
Further, Section 17388.1(a)(3) should read as follows:

(3) Disposal of EF Inert dDebris engineered fill activity which concludes within one year a period of twelve months of commencement.

Response: This comment has not been accommodated as the suggested changes do not aid in clarifying the activity and the CIWMB language does not present any risks to public health, safety and the environment.

-----------------------------------------------------------------------------------------------------------------
Subsection(a)(6)

C1-4.4
To that end, I propose adding a subsection to Section 17388.1 Excluded Activities, page 6, that would exclude innovative recycling uses so long as human health and environment were not negatively impacted.  This would be in conformance with and be a reasonable extension of subsection (a)(6) on page 6, lines 8 – 12 that allows for beneficial use of fully cured asphalt and uncontaminated concrete.  To make that distinction even clearer, I would in fact add the word beneficial to subsection (a)(6) on page 6, line 8 (i.e., “The beneficial use of which fully cured asphalt …”).

C1-16.6
Section 17388.1 Excluded Activities. (6) The use of inert debris which fully cured asphalt, uncontaminated concrete (including steel reinforcing rods embedded in the concrete), glass, brick, ceramics, clay and clay products, which may be mixed with rock and soil, in connection with road building, road repair, airport runway construction, bridge and roadway work, levee work, flood control work, and all associated activities by Federal, State and local government public works agencies and their contractors.

Response: These comments have not been accommodated as the suggested changes do not aid in clarifying the activity and the CIWMB language does not present any risks to public health, safety and the environment.

-----------------------------------------------------------------------------------------------------------------
C2-9.9 Section 17388.1 Excluded Activities (a) 
It is a common practice for public works agencies to reuse materials salvaged from one project for future work.  The proposed regulations would regulate the storage of that salvaged material at corporation yards.  The reused material is stored in the same bunkers as similar virgin products.  Compliance with the proposed disposal regulations would discourage agencies from utilizing these salvaged materials.  The language should be revised as follows:

(6) The storage, handling and use of fully cured asphalt, uncontaminated concrete (including steel reinforcing rods embedded in the concrete), crushed glass, brick, ceramics, clay and clay products, which may be mixed with rock and soil, in connection with road building, road repair, airport runway construction, bridge and roadway work, levee work, flood control work, and all associated activities by Federal, State and local government public works agencies and their contractors.

Response: This comment has not been accommodated and is outside the scope of these regulations. This comment is addressed in the storage language of the Phase I C&D and Inert debris processing regulations.

-----------------------------------------------------------------------------------------------------------------
C2-9.12 Section 17388.1 Excluded Activities (a) (6), Public Works: Public works activities should be allowed to utilize all types of inert debris.  The proposed list does not allow gravel and other inert materials.  The text should be revised as follows:


(6) The use of inert debris in connection with road building, road repair, airport runway construction, bridge and roadway work, levee work, flood control work, and all associated activities by Federal, State and local government public works agencies and their contractors.

Response: This comment has not been accommodated. The restriction of certain inert debris Type A materials is key to obtaining this exclusion.  Other inert Type A debris that are prohibited from inert debris engineered fill operations are those that contain a British Thermal Unit (BTU) value such as fiberglass and asphalt roofing shingles and as such present a higher threat to the public health, safety and the environment than inert debris which does not contain a BTU value.

-----------------------------------------------------------------------------------------------------------------
Subsection (a)(7)

C1-13.10
It is also unclear as to whether clean closure of future fully permitted CDI Disposal Facilities would be creditable for AB 939 diversion, if recyclable/reusable inert materials were salvaged during clean closure.

Response:  Unless specified in statute, as is the case with transformation and biomass conversion, there is no direct "diversion credit" mechanism in the disposal-based counting system.  However, the host jurisdiction for a CDI disposal facility could measure both disposal and diversion (a generation based analysis) and submit the information in its annual report to the Board during the clean closure process. The generation-based analysis would account for diversion occurring through a salvage program. 

-----------------------------------------------------------------------------------------------------------------
C2-2.4 It is still unclear as to whether clean closure of future fully permitted CDI Disposal Facilities would be creditable for AB 939 diversion, if recyclable/reusable inert materials were salvaged during clean closure.  If these materials were not exempt from the AB 939 mandate, they should be allowed to generate diversion credits if recycled during clean closure.  It is recommend that unless C&D/Inert Debris materials deposited at the new class of C&D Disposal Facilities are exempt from AB 939, a provision be added to the proposed regulations that would allow for diversion credits generation from recycling disposed C&D materials that are recovered during clean closure of C&D disposal facilities.
Response: If material removed from a clean closure is not disposed, it will not factor into diversion evaluations.
-----------------------------------------------------------------------------------------------------------------

Section 17388.3

Inert Debris Engineered Fill Operations 

General Comments

C1-11.4 & C1-14.5
Incidentally, an inconsistency exists on whether "Inert Debris Engineered Fill Operation" (or "Engineered Fill Operation" which we think is less confusing) has initial capitalization or not.  We have not capitalized it and made changes where it is capitalized in the text of the proposed regulations.  Additionally, some of our proposed changes would require conforming definitional changes in the Phase I regulations' references to Engineered Fill Operations.

Response: The CIWMB consistently does not capitalize terms that are capitalized in the definitions area of many Articles in Title 14 and Title 27.

-----------------------------------------------------------------------------------------------------------------
C1-2.2
The single most import aspect of these proposed rules is the manner in which Inert Debris Engineered Fill Operations are regulated.  Although we are aware there may be some minor technical comments, we strongly support the proposed regulations and the placement of Inert Debris Engineered Fill Operations into the Notification Tier.  This placement will allow the continued operation of engineered fill operations at mine reclamation sites and other locals to maximize the beneficial use of these sites – in accordance with local land use determinations.  The placement of Inert Debris Fill Operations in the Notification Tier will allow such activities to continue, with the added benefit of not counting the fill material as solid waste disposal for purposes of AB 939 compliance.  

C1-15.5 & C1-2.4
The proposed regulations are structured to support the beneficial reclamation of mining sites through the use of clean inert materials.  By placing “engineered fills” that only receive “Type A” clean inert materials in the notification tier, you have provided a means to appropriately regulate these operations through compliance with minimum standards, reporting, record-keeping, inspections and enforcement – without the requirement to obtain a SWFP and potentially triggering the payment of solid waste disposal fees and the counting of the use of clean “Type A” inert materials as “disposal” for purposes of AB 939.  We support this regulatory approach and strongly urge the Board to adopt regulations that are consistent with recent legislation in this area.
C1-15.1
In our judgment, the single most import aspect of these proposed rules is the manner in which Inert Debris Engineered Fill Operations are regulated.  Although we have some minor technical comments, we strongly support the proposed regulations and the placement of Inert Debris Engineered Fill Operations into the Notification Tier.  This placement will allow the continued operation of engineered fill operations at mine reclamation sites and other locals to maximize the beneficial use of these sites – in accordance with local land use determinations.  The placement of Inert Debris Fill Operations in the Notification Tier will allow such activities to continue without the payment of the Integrated Waste Management Fee (IWMF = $1.40/ton) and without having to count fill materials as solid waste disposal for purposes of AB 939 compliance.  Imposition of the IWMF and disposal accounting would impose severe constraints and disincentives on these types of beneficial operations – and would limit their continued economic and practical viability.

PH-2.2
The most important aspect of these regulations is, in our view, the issue of engineered fill operations and how they would be regulated. And as the previous discussion indicated, they would be, as the regs are proposed, placed into the notification tier which we believe is consistent with the legislation that has passed in this area over the past several years.

PH-2.3
In the notification tier they would still be considered to be disposal, but they would be an operation rather than facility, would not be subject to paying the $1.40 per ton fee, and wouldn’t be counted as disposal within the disposal reporting system. And we think that’s appropriate with respect to these types of solely Type A, clean material, engineered fills.

C1-11.26
Peck Road's sites would all fall within the category of "Inert Debris Engineered Fill Operations."  Peck Road's primary concern with the regulations is to ensure that the CIWMB's regulatory requirements do not impinge on the flexibility of local agencies, particularly development and zoning authorities, in creating an appropriate final end-use for reclaimed land.  
Response: Comments noted.

-----------------------------------------------------------------------------------------------------------------
Subsection (b)
C1-12.7
Inert Debris Engineered Fill Operations: Section 17388.2(b) states in the first sentence that the EA is to inspect as necessary but in the next sentence quarterly or if the EA determines it appropriate, no less than annually. What inspection frequency should an EA go with?

Response: The EA must inspect at least annually if a lesser frequency than quarterly is sufficient. However, if the EA finds that an operation may need to be inspected more frequently to verify compliance with State Minimum Standards, the EA may inspect as necessary. 

-----------------------------------------------------------------------------------------------------------------
Subsection (l)

C3-4.2 Section 17388 (l) – Definition of Inert Debris Engineered Fill Operations.  We concur with Issue 1, Alternative 2, wherein Subsection (l) contains language that deletes the term “disposal” or replaces it with either “deposited” or “fill.”  This alternative supports the ability of farmers, municipalities, and the public to engage in projects that facilitate reclamation of open space for agriculture, recreation and other pro​duc​tive end uses.  Otherwise, projects using engineered fill would be deemed “disposal sites” and may require amendments to the General Plan and Countywide Siting Element.  We find that enforcing these requirements on temporary grading projects places undue burdens on local government and the public.  

As the requirements for grading and conditional use permits are not universally applied, we recommend that “Inert Debris Engineered Fill” projects be subject to classification as EA Notification sites.  Thereby a record of plan review and inspection may be maintained through project completion.

Response: This comment has been partially accommodated in that “Inert Debris Engineered Fill Operations” are subject to the EA Notification tier and that engineered fill activities are subject to specific subjections of section 17388.3. Inclusion in the General Plan and Countywide Siting Element is done case-by-case by jurisdiction regardless of the application of the term “disposal” or “fill.”  Temporary grading projects are addressed in section 17388.2 (a) – Excluded Activities section of this Article. 
-----------------------------------------------------------------------------------------------------------------
C1-2.5
Clarification of Regulatory Intent for Inert Debris Engineered Fill Operations. The staff of the CIWMB have repeatedly assured us that the intent of the proposed regulations are to create a regulatory structure that will not result in Inert Debris Engineered Fill Operations being counted as disposal for purposes of AB 939 accounting.  However, the regulations themselves are silent on this point.  In addition, several parties have expressed uncertainty whether the proposed regulations are really intended to allow Inert Debris Engineered Fills to operate without counting tonnage as disposal.  To provide the necessary assurance to the affected parties and to create a clear record in this matter, we strongly request that the regulations clearly articulate the Board’s intent in this area – or, at a minimum, provide for such a clear statement in the Final Statement of Reasons (FSOR).
Response: This comment has been accommodated by adding the requested information to the FSOR and by addressing this issue here. Inert Debris Engineered Fill Operations are placed in the EA Notification tier. This tier placement is based on the risks posed by these operations to the public health, safety and the environment. By placement in the EA Notification tier, an activity is considered to be an “Operation” versus a “Facility” as identified in PRC Section 48000 and therefore the operator is not required to pay the BOE disposal tonnage fee.

-----------------------------------------------------------------------------------------------------------------
C1-3.1
Processing Prior to Placement: The CRRC supports a requirement for processing prior to placement of Type A materials in an engineered inert fill (EIF).  Processing should occur both to remove any contaminants as well as meet a size requirement suitable to meet the compaction standard below.  The ultimate size requirement would be that certified by a Professional Engineer or Certified Engineering Geologist to accomplish the minimum compaction requirement.  Verification of the compaction standard is discussed below.

Response: This comment has not been accommodated. Board staff can see no benefit from the processing of inert debris prior to placement in an inert debris engineered fill operation. The Civil Engineer, Certified Engineering Geologist, or similar professional licensed by the State of California is responsible for determining an appropriate compaction standard and engineering specifications The Civil Engineer, Certified Engineering Geologist, or similar professional licensed by the State of California is responsible for determining an appropriate compaction standard for the intended end use of the site for the intended end use of the site. However, Board staff did see a need to have a processing requirement to ensure proper criteria for an Excluded activity in section 17388.2.

-----------------------------------------------------------------------------------------------------------------
C2-15.1 Section 17388.2, Inert Debris Engineered Fill Operations.  The LEA does not see the benefit to public or the environmental health by limiting the material that may be used for engineered fill to the small list seen in section 17388(l).  If materials placed in these operations meet the approval of the Regional Board, Counties and Cities where these types of operations are located, it seems heavy-handed on the part of California Integrated Waste Management Board (CIWMB), particularly when no new public health threats have been defined, to impose these limits.  As this issue would be the determining factor as to whether certain operations would be placed in a notification verses a full permit tier, the CIWMB should seriously reconsider this requirement, lest they place an unfair burden on operations that present no public health hazard.  We suggest allowing all types of inerts to be used in these types of operations, and that they be limited to the notification tier.

Response: This comment has not been accommodated. The restriction of certain inert debris Type A materials is key to obtaining this exclusion.  Other inert Type A debris that are prohibited from this excluded category are those that contain a British Thermal Unit (BTU) value such as fiberglass and asphalt roofing shingles and as such present a higher threat to the public health, safety and the environment than inert debris which does not contain a BTU value. In addition, the determination of what constitutes a Type B inert debris is based on potential impacts to public health, safety and the environment.

-----------------------------------------------------------------------------------------------------------------
C3-21.13 
The primary focus of the regulation of clean inert fills ought to be placed on keeping inappropriate materials out of the fill – rather than regulate the fill after the materials have been placed and compacted.  The focus of the regulations ought to be on the handling and processing of the materials up to, and including, the point they become part of the final fill.  As long as the operation conforms to the requirements of the regulations and inappropriate materials are prevented from being placed in the fill and the fill is appropriately compacted – then there is no reason to regulate the permanent disposition of these materials.  Indeed, none of the requirements that are normally imposed on solid waste landfills are proposed for inclusion in these regulations (e.g., gas and leachate controls, financial assurance, closure, post-closure, etc.).  The focus of the actual regulatory requirements is as it should be – on the handling, processing and compaction of inert materials prior to and as they are being made part of the engineered fill.  The focus should not be on the regulation of fill or fill material after handling, processing, placement and compaction have occurred.

Response: This comment has not been accommodated. Inert debris engineered fill operations are placed into permit tiers based on their risks to public health, safety and the environment. Board staff believes that the public health, safety and the environment are best served by adding a final cover requirement to this type of operation or with other final cover as determined by the EA. The long-term exposure of debris may present grading difficulties, vector harborage, an attractive nuisance or visual blight and result in the inadvertent encouragement of illegal dumping. In addition, these operations must file a detailed description of the closed site, including a map, with the Recorder of the County in which the site is located, with the EA and with the local agency that has been selected to maintain the county integrated waste management plan.

-----------------------------------------------------------------------------------------------------------------
C1-9.3
Our comments relating to disposal activities which conclude within a year apply equally to inert debris engineered fill operation sites where the disposal activities last more than one year.  In connection with this tier, we question how staff can possibly conclude that more regulation is needed for inert debris engineered fill operations, which are defined, than is imposed on inert debris engineered fill activity which is undefined and completely unlimited.  In either case, and to reiterate, considering the dire health and safety threats which purportedly exist (according to the owners of disposal sites) when these materials are processed, we fail to see how the Waste Board staff can recommend anything other than a full solid waste facility permit for these disposal activities.

Response: This comment has not been accommodated.  Inert debris engineered fill operations are placed into permit tiers based on their risks to public health, safety and the environment. Disposal activities placed into the permit tiers at less than a Full permit are partially based on the absolute restriction on the environmental risk factor of putrescible wastes and decomposable wastes. Conversely, inert debris fill activities are placed outside of the permit tiers based on their negligible risks to public health, safety and the environment. However, board staff has added language to the excluded activities section 17388.2(a)(3) that the inert debris engineered fill activity must meet all requirements of section 17388.2 with exceptions.

-----------------------------------------------------------------------------------------------------------------
C3-11.1 We believe that a minor edit to Section 17388.3 Inert Debris Engineered Fill Operations (j) will provide greater clarity and thus, consistent interpretation in the future.

Response: This comment has not been accommodated because the minor edit is not described.
-----------------------------------------------------------------------------------------------------------------
Compaction Standard

C1-3.2  Compaction Standard. The CRRC supports a minimum compaction standard of 90% of the maximum dry density of the material placed in an engineered inert fill (EIF) facility.  We believe that facilities using only Type A inerts (as defined) for a productive end use should meet this minimum standard in order to provide for geologic stability of the end use.

C1-3.3   Compaction Verification and Regulatory Oversight. As suggested by Waste Management, the CRRC supports a requirement that a compaction certification should occur at least quarterly or whenever an additional 10 feet of fill is placed in an EIF operation (whichever occurs more frequently).  In addition, the CRRC supports an annual inspection by CIWMB staff in addition to the quarterly inspection by the LEA.

C1-10.3
Some jurisdictions may or may not have adopted regulations or requirements for "engineered" fills. However, engineering and design requirements (foundations/footings through material to native material), or other demonstration (compaction tests) are required prior to issuance of construction permits. Most jurisdictions have adopted the Uniform Building Code which include foundation and fill requirements. Jurisdictions that have specific concerns about such activities should adopt their own local zoning, land use or nuisance ordinances to address these problematic sites/issues. Local regulations and enforcement are actually preferred and easier to implement.

Response: These comments have not been accommodated. The Civil Engineer, Certified Engineering Geologist, or similar professional licensed by the State of California is responsible for determining an appropriate compaction standard for the intended end use of the site.

-----------------------------------------------------------------------------------------------------------------
C1-6.8
Section 17388.2 (d) on Page 7 of the proposed regulations refers to the “state minimum standards”.  One of these standards, Section 20640 “Spreading and Compaction” requires that the fill be placed in layers not to exceed a depth of approximately two feet.  This standard is in conflict with the Board’s objective for a more flexible engineered fill.  Consequently, I recommend that Section 17388.2 (d) except Section 20640 of Title 27.

Response: This comment has been accommodated by deleting this requirement.

-----------------------------------------------------------------------------------------------------------------
Final Cover

C1-15.14
Final Cover Requirements. Unlike a MSWLF, there is not any environmental or human health need to specify final cover requirements for the Engineered Fill Operation.  The final cover or configuration requirements of the Inert Debris Engineered Fill Operation should be left up to the local land use agency that is actively engaged at the site.  The final cover will be dictated by the final decision on the ultimate use of the particular fill.  This may not be known until the filling operation is complete or virtually complete.  We recommend that these regulations not impose any additional requirements for final cover.

C1-11.25 & C1-14.26
The question of final cover at sites should also remain with the local land-use and reclamation authorities.  A requirement of "cover" is meaningless unless the CIWMB specifies what the cover must be.  Different LEA and land-use authorities set very different cover requirements depending on the final use of the land.  Since the final end use may not be known for many years, setting a requirement for cover only creates a potential for conflict between local authority requirements and the CIWMB regulations.

C1-2.11
Unlike a MSWLF, there is not any environmental or human health need to specify final cover requirements for the Engineered Fill Operation.  The final cover or configuration requirements of the Inert Debris Engineered Fill Operation should be left up to the local land use agency that is actively engaged at the site.  The final cover will be dictated by the final decision on the ultimate use of the particular fill.  This may not be known until the filling operation is complete or virtually complete.  We recommend that these regulations not impose any additional requirements for final cover.

C2-9.13 Section 17388.2 (g) Final Cover: The requirement for applying three feet of compacted soil as final cover over inert debris seems excessive.  It would be more appropriate to require performance based criteria rather than the prescriptive three feet of compacted soil.  The text should be revised as follows:


(g) Upon the final disposal, the operator shall ensure that the operation meets final cover performance requirements. 
C2-4.1 Section 17388.2(g) Final Cover (Page 8, Lines 17 and 18) As I pointed out in my testimony at the hearing, requiring 3 feet final cover is arbitrary and is not practical.  We are pleased that the latest version of these regulations gives the EA the opportunity to decide, on a case-by-case basis, the final cover requirement.  However, the next productive use of choice may have, for example, extensive buildings and parking lots, and not require a final cover. Consequently, recognizing that an EA may determine that a final cover is not necessary based on the next productive use and/or timing of that use, the language here should be further modified so that it is absolutely clear the EA has the option to not require final cover. We recommend “if any” be inserted after “final cover” and before “as determined” as shown on Line 18.
Response: These comments have not been accommodated. The long-term exposure of debris may present grading difficulties, vector harborage, an attractive nuisance for illegal dumping, or visual blight. Consequently, Board staff believes that the public health, safety and the environment are best served by adding a final cover requirement to this type of operation or with other final cover as determined by the EA.

-----------------------------------------------------------------------------------------------------------------
C1-6.5
I don’t believe requiring final cover is appropriate for two reasons.  First, future productive uses may not need final cover and placing such would be an unwarranted cost.  For example, if the future productive use is to be a structure with parking lots, a final cover may not be necessary.  Secondly, in the case of a mine site, there is the question of conflict when a SMARA required reclamation doesn’t require final cover and a plan that would.  Or, a reclamation plan requiring one set of final cover criteria and the plan another set of criteria.

Consequently, I don’t believe mandatory final cover is appropriate.  Interim cover for idle sites may be warranted at the discussion of the LEA and for sites that will be idle in excess of a specific period of time.

`Response: This comment has not been accommodated. The long-term exposure of debris may present grading difficulties, vector harborage, an attractive nuisance for illegal dumping, or visual blight. Consequently, Board staff believes that the public health, safety and the environment are best served by adding a final cover requirement to this type of operation or with other final cover as determined by the EA.

In the case of reclaiming a mine site with inert debris where the SMARA Reclamation Plan doesn’t require final cover, the EA may determine on the basis of substantial evidence, that a lesser amount of final cover or no final cover is needed, based on potential impacts to the public health, safety and the environment.  Otherwise, the site must be covered with three feet of compacted soil above the fill area or with other final cover as determined by the EA pursuant to section 17388.3(g).

----------------------------------------------------------------------------------------------------------------- 

Minimum Standards

C1-15.9
Minimum Standards [17388.2 (d)]. This section provides that engineered fill operations must comply with State minimum standards in Title 27 (as specified).  However, the proposed language incorporates several minimum standards by reference that are either not necessary or are duplicative of requirements already contained in these proposed regulations.  As further described below the exception reference in line 3 of page 7 should be expanded to read: “(except Sections 20510, 20515, 20640, 20650, 20880 and 20890)”


27 CCR 20510 – Disposal Site Records.   Most of these requirements are already specified in Section 17389 of the proposed regulations.  Compliance with both of these sections is both duplicative and inconsistent and not in compliance with the Administrative Procedures Act.


27 CCR 20515 – MSWLF Records.  By definition, an Inert Debris (Type A) Engineered Fill Operation is not a MSWLF.  Therefore the record-keeping requirements of Section 20515 are not appropriate -- particularly given proposed Section 17389.  Compliance with both of these sections is both duplicative and inconsistent and not in compliance with the Administrative Procedures Act.


27 CCR 20640 – Spreading and Compacting.  This section is intended for spreading and compacting at a MSWLF and may not be consistent with the site-specific engineered compaction of the Inert Debris Engineered Fill Operation.  Compliance with both provisions is both duplicative and inconsistent and not in compliance with the Administrative Procedures Act.


27 CCR 20650 – Grading of Fill Surfaces.  This requirement is intended for MSWLFs and is not necessary in these proposed regulations given that ponding is irrelevant in a clean (Type A) inert fill and most of these sites are below grade in a pit and will naturally have ponding as part of this operation.  Local concerns over ponding in a clean inert engineered fill are equivalent to concerns over ponding that may occur on adjacent lands that are not part of an engineered fill operation.  Regulation of such ponding is most appropriately left to local ordinances and not part of these regulations.  Compliance with 27 CCR 20650 should not be a requirement of operating and inert debris engineered fill operation.
C1-11.17 & C1-14.18
Section 17388.2 Introduction

We have three primary concerns with this section.  First, the "minimum standards" referenced in Paragraph (b) and (d) are not clear.  We assume these are intended to be the same, but it is not clear.  The minimum standards themselves are incorporated by reference to already existing regulations covering solid waste disposal facilities.  Unfortunately, these existing regulations are, in a number of instances, irrelevant or incorporate by reference obligations that are not intended to apply (such as all obligations which are for MSWLF, refer to solid waste, or a disposal site).  The CIWMB should specifically reference only those requirements actually relevant to the subject regulations.

Response: These comments have been partially accommodated by except sections 20515, 20640, 20880, and 20890.

-----------------------------------------------------------------------------------------------------------------
C1-11.18 & C1-14.19
Section 20510 overlaps with section 17389.  We think it makes more sense to delete the cross-reference to section 20510 and include any elements from section 20510 into section 17389.  

Response: This comment has not been accommodated. Section 17389 Recordkeeping and section 20510 Disposal Site Records do not contain all of the same requirements, therefore the reference to section 20510 will remain.

-----------------------------------------------------------------------------------------------------------------
C1-15.3
In addition, we operate the Nuway/Live Oak mine reclamation facility in Irwindale that receives only clean “Type A” inert debris (as defined by these proposed regulations) as engineered fill material.   This operation also currently has a full SWFP.  The operator of the Nuway mine reclamation site never objected to the initial request by the LEA to obtain that full SWFP for this operation in the mid-1990s and cooperated fully with the LEA in the issuance of that permit.  At the time the SWFP was issued for the Nuway operation, the facility operator was told that the purpose of the permit was to provide adequate oversight to ensure that appropriate materials were placed in the mine reclamation pit – not because anyone believed that Nuway operation was a traditional solid waste landfill.  The Nuway operator cooperated fully even though several other nearby similar competing facilities continued to operate without obtaining a similar permit – and still operate today without such a permit.   In addition, the Nuway operator cooperated fully with the request to obtain a SWFP despite the fact that the CIWMB had previously issued LEA Advisory # 12 on “Non-traditional Facilities” that appeared to discourage LEAs from issuing SWFPs for other similar inert material operations -- until the regulations we are commenting on today are fully adopted. 

Although we do not object to the SWFP, per se, for Nuway Operation, we have strenuously objected to the imposition of solid waste disposal fees and solid waste disposal reporting for these types of operations.  These types of mine reclamation clean inert fill operations were never intended to be regulated as traditional solid waste landfills.  The use of the clean (“Type A”) materials for structural fill is intended to facilitate the “beneficial reuse” of a mine reclamation site.   

Response: Comment noted.

-----------------------------------------------------------------------------------------------------------------
C1-15.6
Clarification of Regulatory Intent for Inert Debris Engineered Fill Operations.  The staff of the CIWMB has repeatedly assured us that the intent of the proposed regulations is to create a regulatory structure that will not result in Inert Debris Engineered Fill Operations being subject to the Integrated Waste Management Fee (IWMF = $1.40/ton) or having tonnage counted as disposal for purposes of AB 939 accounting.  However, the regulations themselves are silent on these points.  In addition, several parties have expressed uncertainty whether the proposed regulations are really intended to allow Inert Debris Engineered Fills to operate without having to pay the IWMF or count tonnage as disposal.  To provide the necessary assurance to the affected parties and to create a clear record in this matter, we strongly request that the regulations clearly articulate the Board’s intent in this area – or, at a minimum, provide for such a clear statement in the Final Statement of Reasons (FSOR).
C1-11.20 & C1-14.21
Third, the regulations should clearly state that a site which meets all requirements of an Engineered Fill and does not have a Solid Waste Disposal Permit or Type (A) Registration Permit will not be subject to the waste fee.  We understand this is the intention of the CIWMB, but the regulations do not specify this point.

Response: These comments have been accommodated by adding the requested language to the regulations.

-----------------------------------------------------------------------------------------------------------------
Separated for Reuse and Source Separated Definitions

C2-16.2 Section 17388 Definitions (s)(v) "Separated for Reuse" and "Source Separated":  According to the definitions, the terms "source separated" and "separated for reuse" are defined with the exact same words, except that "separated for reuse" contains the statement "...and includes materials that have been 'source separated.'"  If they both have the same meaning, it is confounding if one includes the other. It is our recommendation that, if there is a difference between these terms that it be stated clearly, or if not, change the "source separated" definition to read "means the same as 'separated for reuse.'"

Response: They differ in that source-separated means the recyclable material that is separated at the point of generation. This is analogous to a homeowner taking his/her recyclables to a recycler.  For example, at a C&D site, the generator would place C&D waste in a separate bin from MSW. “Source separated” recyclable material does not include “separated for reuse” recyclable material. 

Inert debris Separated for reuse material on the other hand would be inert debris from a MSW transfer processing facility, the operator would separate C&D waste from MSW. ”Separated for reuse” recyclable material could also include “source separated” recyclable material which could occur after it leaves the point of generation.

-----------------------------------------------------------------------------------------------------------------
Relinquishing an Existing Permit

C1-11.19 & C1-14.20
We recommend that the CIWMB clarify that a site which currently has a Solid Waste Disposal Permit but meets the standards of an Engineered Fill may relinquish such permit and will then be considered an Engineered Fill.

C1-2.6 & C-15.7
In addition, we believe it is important for the CIWMB to clarify the process for relinquishing a SWFP if the final regulations provide that Inert Debris Engineered Fill may operate without a SWFP in the notification tier.  For those operations that currently have SWFPs, but are not required to retain them pursuant to these new regulations, we would hope that either the regulations provide a clear mechanism for relinquishing the SWFP, or such a process be reasonably described in the FSOR.
Response: These comments have not been accommodated. Once the operator has provided all the required documentation for another tier and the EA has determined that it is complete, the EA when issuing their determination should indicate that the current permit is being superceded by the EA Notification or Registration tier pursuant to these regulations.

-----------------------------------------------------------------------------------------------------------------
C1-11.21 & C1-14.22
Proposed Changes

Section  17388.2 Inert Debris Engineered Fill Operations.

Inert debris eEngineered fill operations shall submit EA Notifications, as set forth in CCR, Title 14, section 18100 et seq. and shall comply with all applicable RWQCB waste discharge requirements.


(a) Each operator of an inert debris engineered fill operation shall submit a copy of its waste discharge requirements or a letter of exemption from the applicable RWQCB to the EA together with its notification of intent to operate.


(b) TheseEngineered fill operations shall be inspected by the EA as necessary by the EA to verify compliance with minimum standards specified in paragraph d of this section. Inspections shall be conducted quarterly, unless the EA determines a lesser frequency is necessary, but in no case shall the frequency be less than annual.


(c) Each operator of an inert debris engineered fill operation shall file a “Disposal Operation Plan” (as specified in this Article, section 17390) with the EA together with its notification of intent to operate.  The information contained in the Plan shall be reviewed by the EA to determine whether it is complete and correct as defined in CCR, Title 14, section 18101.


(d) All inert debris engineered fill operations shall comply with the State minimum standards set forth in Title 27 CCR, Division 2, Chapter 3.0, Subchapter 4, Articles 1 (Operating Criteria), sections 20510, 20517, 20520, 20540, 20570, 20580, 20590, 20610, 20615 and 20620,  and Article 3 (Handling, Equipment and Maintenance) sections 20710, 20740, 20750, and Article 4 (Controls) (except sections 20880 and 20890) 20800, 20810, 20830, 20840, and 20860.


(e) By March 1 of each year the operator shall report to the EA and the board the total amount of inert debris disposed during the previous year. However, the operator is not subject to the disposal reporting record requirements of Title 14 CCR, Division 7, Chapter 9, Article 9.2.


(f) If an operation which meets all of the requirements of an engineered fill operation is subject to or covered by a solid waste permit, upon the request of the operator to the EA and the board the solid waste permit may be surrendered and the operation shall be treated as an engineered fill operation in all respects from the date specified in such request.


(g)  If (1) an operation meets the definition of an engineered fill operation, (2) is not subject to a solid waste disposal permit, and (3) is not subject to a Type (A) Registration Permit pursuant to section 17388.3 of this Article, then such operation is not a "solid waste landfill" as defined under Public Resources Code Section 48007 and shall not be subject to the assessment of fees pursuant to Public Resources Code Section 48000.

Response: These comments have not been accommodated as the suggested changes do not aid in clarifying the activity and staff believes that the current language does not pose a risk to the public health, safety and the environment.  
-----------------------------------------------------------------------------------------------------------------
Fill Activities at a Solid Waste Landfill

C2-10.1 In my review of the July version, it is unclear as to the applicability of the proposed regulations to C&D and inert waste activities (including disposal and beneficial use) at fully permitted landfill facilities. Section 17387(a) seems to speak to the applicability issue, but is in need of some additional clarifying language. For instance, 17387(a) states that the proposed regulations do not apply to facilities that are “wholly governed in regulations elsewhere in this Chapter”. If this language is intended to mean that activities using C&D and inert waste at fully permitted landfill facilities are not subject to the proposed regulations, then a change to 17387(a) is needed because “this Chapter” is included in Title 14, and not Title 27 where disposal regulations are specified.

C2-10.2 Either reference to the appropriate Chapter in Title 27 for disposal facilities is needed, or additional language, similar to that available in 17383.2(a) (of the Phase I C&D regulations), should be added.

Response: These comments have been partially accommodated by adding “or Title 27” to Section 17387 Authority and Scope and Section 17388.3 (i) Inert Debris Engineered Fill Operations to ensure that fill activities occurring at municipal solid waste disposal facilities are not addressed in this Article.
-----------------------------------------------------------------------------------------------------------------
Diversion & Disposal Impacts

C1-10.6
17388.2 (now 17388.3) (d) and (e) talk about inert engineered fill not being "disposal", but for reporting (and tonnage fees) it is "disposal". It is neither consistent nor reasonable to have it both ways.

Response: Section 17388.2(d) refers to compliance with State minimum standards and section 17388.3(e) refers to reporting to the Board the total amount of disposed during the previous year. This is not for “disposal” reporting purposes.
-----------------------------------------------------------------------------------------------------------------
C2-13.6 Do all of them (former mine sites) currently fall within the “Notification Tier” or do some operate at a higher tier that will result in inert material going there being accounted as disposal?

Response: These sites may have the potential to be considered an inert debris engineered fill operation or if they accept the broader range of inert debris which includes fiberglass and asphalt roofing shingles, they could be considered to be an inert debris Type A disposal facility
-----------------------------------------------------------------------------------------------------------------
C2-13.7  If an existing facility changes its operation in such a manner that it is no longer in the “Notification Tier” does the inert material that didn’t count as disposal before, now count as disposal?  (Such a fact situation is comparable to the fact situation surrounding the Nu-Way, Reliance Pit #2 and Peck Road Gravel Pit facilities described above that led to the enactment of AB 2308/)

Response:  Yes, from that date on the inert material that didn’t count as disposal before, will now count as disposal.
-----------------------------------------------------------------------------------------------------------------
C2-13.8 If an existing facility changes its operation in such a manner that it is no longer in the “Notification Tier” do local agencies get notified of that change in a timely manner that allows for potential corrective action? (If not, local agencies will find out after the fact that inert material going to those facilities will now be counted as disposal.  Furthermore, given the lag time of reporting numbers from facilities to the Board, local jurisdictions will find out too late to take any corrective action.)

C2-13.9 Will haulers be notified that the facility to which they are taking their inert material is no longer in a “Notification Tier?”     

Response to both comments: Persons wishing to monitor the regulatory status of a site can submit a written request to the LEA for that information and that person will be noticed when that status changes. In addition, general information on operations and facilities are available on the Boards Solid Waste Information System web site at:  http://www.ciwmb.ca.gov/SWIS/Search.asp

-----------------------------------------------------------------------------------------------------------------
C2-13.10 While the proposed regulations are intended to bring order to the regulation of mine reclamation facilities accepting inert material, these regulations pose the risk of recreating the problems that lead to the enactment of AB 2308, but now may affect more jurisdictions throughout the state.

Response: These regulations create a level playing field throughout the State – the problems were not described by the commenter.
-----------------------------------------------------------------------------------------------------------------
C3-12.3
It is the CIWMB’s own requirement that all applications for permitting and re-permitting sanitary landfills undergo a conformance review to ensure that the achievement of the AB 939 diversion goal will not be impaired as a result of permitting a landfill operation.  Ironically, this new regulation, which has a great potential to impair a jurisdiction’s achievement of AB 939 goal, is being promulgated by the CIWMB without the benefit of a conformance review.  
Response:  These regulations do not permit any new or re-permitting existing sanitary landfills so a conformance review is not required.
-----------------------------------------------------------------------------------------------------------------
C3-12.2
The LTF and the Department understand the CIWMB’s concern regarding C&D disposal activities and the facilities need to be regulated with sensible State operation standards to ensure public health and safety and protection of the environment.  However, we stand fast on our position that the proposed regulation must not threaten jurisdictions’ AB 939 compliance capability.  And we believe that this Phase II C&D regulation can do just that.  While it is encouraging to hear that the CIWMB staff “can take special circumstances into consideration when evaluating jurisdiction compliance,” it is far from any assurance that jurisdictions(s) will not be adversely affected by this regulation in meeting the AB 939 diversion mandate.  On the claim by the CIWMB staff that “because so few, if any, facilities (C&D disposal facilities) are required a permit, there should not be a capacity (projection) impact….”  We believe that this is an overly optimistic judgment, because the significance of the C&D waste stream, and thus its potential impact on Countywide disposal capacity projection, is not necessarily determined by the number of permitted C&D facilities, but rather, it is a function of the quantity of the heavy C&D waste that each of these permitted facilities handles.

Response: Comment noted.

-----------------------------------------------------------------------------------------------------------------
3 Strikes

C2-14.1 Inert Engineered Fill Operations subsection (i) “Disposal of any waste not authorized . . .” Given the absolute language, what guidelines will be provided EAs?

Response: The regulations and Final Statement of Reasons are the guidelines.

-----------------------------------------------------------------------------------------------------------------
C2-14.4 The (3-Strikes) provisions have the potential to establish stricter regulation for an inert fill operation or Type A disposal facility than a municipal solid waste landfill.  We can expect considerable challenges to EAs.  

Response: Comment noted.

-----------------------------------------------------------------------------------------------------------------
C2-7.1 Section 17388.2(i)
Inert Debris Engineered Fill Operations.
This innovative enforcement tool may be useful in some situations but could be inappropriate or limiting under differing circumstances.  To assure that EAs are not boxed into unforeseeable or unintended difficulties, language should be inserted which states that this section does not preclude an EA from utilizing other appropriate enforcement tools that are available through the PRC, 14CCR or local ordinances.  EAs have a variety of enforcement options available when faced with enforcing laws and regulations and this section, as it is currently written, prescribes one limited enforcement action.

Response: This comment has not been accommodated. EA’s can use any other appropriate enforcement tool at their disposal in addition to the 3 Strikes requirement.

-----------------------------------------------------------------------------------------------------------------

Section 17388.4
Inert Debris Type A Disposal Facilities

C1-9.4
Our concerns with the excluded tier and registration tier are again present with respect to the proposed registration tier. The current regulations propose all disposal facilities handling Type A inerts will fall within a registration tier without regard to daily tonnage limits.  How can it be that a registration tier is appropriate for permanent disposal, in the ground, in unlined landfills for these materials when CIWMB staff has determined a health and safety threat exists when the same materials are processed in quantities of more than 1,500 tons per day.  If when temporarily placed at a facility for processing a health and safety threat exists to the extent that a full solid waste facility permit is needed, certainly a similar, if not greater, level of scrutiny is needed when these materials are permanently placed in the ground where they can impact water supplies, create fires, and otherwise impact the environment.

Response: Inert Debris Type A Disposal Facilities share the registration tier with Inert Debris Type A Processing Facilities, however, Inert Debris Type A Disposal Facilities are also subject to disposal requirements of Title 27 Subchapter 4 Criteria for Landfills and Disposal Sites whereas processing facilities are not.

-----------------------------------------------------------------------------------------------------------------
C2-14.2  “Failure to comply . . . certification by an engineer specified in subsection 17388(l).” The engineer’s role is delineated for Fill Operations but not addressed for the Inert Debris Disposal Facilities requirements.

Response: Not so, the requirements of Title 27 Subchapter 4 Criteria for Landfills and Disposal Sites do apply to inert debris Type A disposal facilities.

-----------------------------------------------------------------------------------------------------------------
C1-4.6
I am against requiring existing Type A inert fills to meet specified Title 27 disposal site requirements “…in the same manner as if they were municipal solid waste landfills.”  First, I doubt if any of these sites have provided for such a contingency in their rates to the same manner and extent as MSW landfills.  Particularly, financial assuredness, and closure and post closure requirements are very expensive propositions, and it is doubtful that any Type A site has provided for this over time.  That means that they likely have not been contributing to a C/PC fund in a fashion similar to MSW landfills, thereby creating a significant economic burden to these operations when they do close.  This can be especially burdensome if they plan to close, let’s say, within the next five years but have been operating for several decades.  There simply is no time to recoup the 30-year burden of post closure monitoring, etc., yet they will be regulated as if they had operated for decades as a landfill given the proposed regulations. There needs to be some clarification on this, or at least a softening of or grandfathering in of existing sites with respect to the requirements.  Now, if the Waste Board would like to regulate new or proposed Type A’s then that is another matter; at least the entity proposing the Type A would know what was required from the start.

Response:   There should be few, if any sites that will be subject to these disposal standards. Additionally, section 17388 (l) inert debris engineered fill operation allows for the previous acceptance of Type A debris and shredded tires in these fills prior to the effective date of the Article provided that the operation meets all the requirements of the Article once it takes effect.

-----------------------------------------------------------------------------------------------------------------
C1-13.8
Therefore, we strongly recommend that the Regulation define conventional inert waste tonnage received at the Disposal Facility as a diversion.  This could be done by inserting the AB 2308 definition of inert waste into the Regulation and requiring that this particular category of inert waste be tracked and reported separately from the other categories of waste.  

Response: CDI Waste Disposal Facilities are considered to be a disposal activity, as it involves the final deposition of waste to land (section 17388(e)).  CDI Waste Disposal Facilities are permitted under the tiers requirements set forth in CCR, Title 14, Division 7, Chapter 5.0, Article 3.0.  Because disposal reporting is tied to disposal sites issued permits, the disposed inert waste or inert debris is subject to the disposal reporting record requirements of Title 14 CCR, Division 7, Chapter 9, Article 9.2 and as is the case with the payment of the disposal fee specified in PRC Section 48000 and Revenue and Taxation Code Section 45151 is tied to waste reported as disposed. Furthermore, the CIWMB exercises its authority to regulate naturally occurring soil and rock when the material is combined or commingled with inert solid waste, C&D waste and other wastes. This material when disposed is also subject to disposal reporting and the fee.
-----------------------------------------------------------------------------------------------------------------
3 Strikes

C2-14.3 Inert Debris (Type A) Disposal Facilities: Subsection (i)Violations determined by the EA for exceeding specific operating requirements:  What constitutes “exceeds any combination of the three (identified) following requirements . . .”: Three separate incidents within the stated time wherein  just one requirement is violated; Two incidents of one and one from another or a single incident (violation) of each requirement (in any order)? Clarification is needed.

C2-9.16 Section 17388.4 (i) Inert Debris (Type A) Disposal Facilities
This section should be revised to reflect the proper terms as follows:


(i) If an Inert Debris (Type A) Disposal Facilities exceeds any combination of the following requirements, which are more fully described in this Section 17388.2, three (3) or more times within any two (2) year period which the EA determines constitutes a violation of this Article, the facility no longer qualifies for a Registration Tier Permit under this section. Upon the third such violation, the EA shall notify the operator in writing that the facility no longer qualifies for a Registration Tier Permit, and the operator must within 30 days apply for a Full Permit as if it were a CDI Waste Disposal Facility pursuant to Section 17388.5. In addition, the EA shall issue a cease and desist order pursuant to Section 18304 directing, among other things, that the operator immediately cease accepting material at the site until the operator has demonstrated to the EA that it has corrected the violation and eliminated the cause of the violation.

Response: These comments have been accommodated by modifying Section 17388.4(j) for clarity.

-----------------------------------------------------------------------------------------------------------------
Section 17388.5
CDI Waste Disposal Facilities

C1-12.2
I am not sure as to why a CDI disposal site regulation has been included given the types of materials accepted as CDI debris.   My thoughts are that such a site (accepting demolished building waste including carpeting, light fixtures etc.) currently would require a Full Solid Waste Facility Permit.   Was this type of facility included in these regulations for the acceptance of Type B Inert Debris?

Response: This type of facility requires a full solid waste facilities permit and this section acts as a point over to Title 27 requirements, this section also addresses the requirements pertaining to the disposal of Type B inert debris.

-----------------------------------------------------------------------------------------------------------------
C2-15.2 & C3-8.4
Also, with regard to Section 17388.4, CDI Waste Disposal Facilities, to classify an inert material disposal facility in the same sense as a municipal solid waste landfill, and imposing the same requirements upon both types of landfills, makes very little practical sense, and is very unfair to CDI waste disposal facility operators, particularly operators who receive primarily type A inerts.  We know of no examples that would justify the notion that the same public health hazards exist at both types of facilities.  There are serious complications involved in trying to tie these two types of facilities together under a common permit, and these complications greatly justify further review and debate for this requirement.  The LEA maintains that the public health hazard created by a CDI waste disposal facility should require no more than a registration permit at most, and any operation that creates a hazard requiring a greater level of regulation should be regulated under the existing Title 27 Division, 2 regulations as an MSW landfill.  Our belief is that this requirement will place an undue and unfair burden on small CDI disposal facilities and operations across the State. 

C1-13.12
The Regulation will add additional burden to the existing regulatory process for the targeted facilities/operations, because they impose a substantial amount of additional permitting and enforcement compliance. Moreover, the proposed regulations appear not to benefit the existing CDI Disposal Facilities, because they are already regulated under a full permit, as they will be under the proposed Regulation.  
Response:  This comment has not been accommodated. The activity of CDI waste disposal poses threats to public health, safety and the environment equivalent to those of a municipal solid waste landfill. These facilities accept the universe of putrescible and decomposable wastes from nonhazardous waste building materials, packaging and rubble resulting from construction, remodeling, repair and demolition operations on pavements, houses, commercial buildings and other structures. These facilities require adequate CIWMB oversight by inspection and application of State Minimum Standards such as nuisance control, dust control, vector control, drainage and erosion control, noise control, traffic control, and hazardous waste load checking, plus closure, postclosure maintenance, operation liability and corrective action mechanisms. The “serious complications” were not described in enough detail to allow us to address this response.

-----------------------------------------------------------------------------------------------------------------

Section 17388.6   Public Hearing

C2-7.2 Section 17388.5:  This section poses many limitations especially when applied to a Registration Tier Facility Permit: A registration tier permit application, when determined to be complete and correct, must be either issued or rejected by an EA within 30 days.  It may take longer than 30 days to find a suitable meeting location, to identify which stakeholders must be notified and the most convenient time of day to hold a public meeting.  Permit timelines are mandated by statute and regulation and delaying a permit without a waiver from the operator could subject an EA to complaints to the local hearing panel and the CIWMB.

C2-7.3  Any hearing held by an EA would be informational and non-discretionary.  An EA could describe the proposed design and operation of the facility, explain 

the permitting process and answer questions on the information presented.  But the Registration Tier regulation forbids an EA from conditioning a permit to address legitimate public concerns.  Invited stakeholders may express frustration and anger that their concerns could not be addressed in permit conditions.  As long as the applicant addresses the regulatory requirements the permit could still be issued in spite of public concerns.

C2-7.4  Requiring an applicant to foot the bill for a hearing could require new fees or increase an existing fee to cover this expense.  Any fee increase is difficult even in the best of times.  Most EAs do not have fee ordinances to cover public hearing costs. Local budgets are already stretched thin, especially in rural northern counties.

C3-2.2   In regards to Section 17388.6 (a) Public Hearing, this LEA believes this subsection to be redundant, as the local use permit process already addresses these issues.  Furthermore, it is unrealistic for LEAs to comply with a public hearing requirement within 30 days, as there is the additional responsibility of permit application review that would have to take place simultaneously. It is our recommendation that this subsection be removed.  If this is not feasible, we request that the application processing time be extended to 60 days in order for the public hearing to be held within 30 days.

Response: Comments noted and not accommodated. The Board determined at its March 28, 2004 meeting that this language would be included in the Phase I CDI debris Processing regulations based on their concern that the public be adequately informed as to the possible impacts to public health, safety and the environment by the proposed facility. Board staff was advised to keep provisions of the two packages consistent and have therefore added the requirement for a public hearting to this rulemaking package.
-----------------------------------------------------------------------------------------------------------------
Section 17390
Operation Plan

C1-16.8
 Add: (g)  Information indicating the types and daily quantities of waste or debris to be received and types of materials to be excluded from the operation.  If tonnage is determined from records of cubic yardage, include the conversion factor used in the calculation.

Response: This comment was not accommodated because the regulations are specific to what limited type of waste can be accepted at the operation.  Staff believes that the current subsection provides sufficient assurance to protect public health, safety and the environment.
-----------------------------------------------------------------------------------------------------------------
C1-16.9
Add:  (m)  Planned method for the storage and removal of salvaged material and prohibited wastes.

Response: This comment was not accommodated because subsection 17390(m) is meant to address the storage and removal of salvaged material only.  State Minimum Standards outline performance requirements to the storage and removal of prohibited wastes. Staff believes that the current subsection provides sufficient assurance to protect public health, safety and the environment.
-----------------------------------------------------------------------------------------------------------------
C1-16.7
Add: Section 17390 Disposal Operation Plan.  (c)  A detailed Ddescriptive statement of the manner in which activities are to be conducted at the facility including the ultimate purpose of engineered fill, use of environmental controls and a program for the exclusion of unapproved materials and hazardous wastes.

Response: This comment has been partially accommodated by adding similar language to subsections (p) and (r) of Section 17390.

-----------------------------------------------------------------------------------------------------------------
C1-6.2
I believe it to be proper to list productive end uses in a plan or report.  The Surface Mining and Reclamation Act (SMARA), Section 2772(c)(7), requires reclamation plans to include a “description of the proposed use on potential uses …”.  As you know completion of some of the C & D disposal sites will be potentially several decades from when a plan is submitted to the LEA.  Consequently, because of the nature of changes over time relative to land use zoning and general plan designations, requiring an operator to list one use would not be appropriate.  Potential uses would be more appropriate.

Response: This comment has been accommodated by adding the plural “uses” in subsection (r).

-----------------------------------------------------------------------------------------------------------------
C1-11.22 & C1-14.23
Section 17390.

Consistent with the comments at the February 24, 2003 workshop, the regulations should eliminate references to "facility" and instead use the term "operation".  This would also coincide with the definitional and terminological approach of identifying Engineered Fills as "operations" and not "facilities".

C1-11.23 & C1-14.24
In addition, we suggest deleting item (l).  There will be no solid waste accepted at these sites, so no need will exist to specify how solid waste will finally be disposed.


Section 17390.
Disposal Operation Plan 

Each operator of an Inert Debris Eengineered Ffill Ooperation, together with its notification of intent to operate filed pursuant to section 17388.2 of this Article, shall file with the EA a Disposal Operation Plan. The operator must file amendments as necessary to maintain the accuracy of the Plan.  A Plan shall contain the following:

(a)  Name(s) of the operator, owner, and the company they represent, if applicable;

(b)  Scaled schematic drawing of the buildings and other structures showing layout and general dimensions of the operations area, including but not limited to, unloading, storage, loading, and parking areas;

(c)  Descriptive statement of the manner in which activities are to be conducted at the facilityengineered fill operation;

(d)  Days and hours of operation.  If the hours of waste receipt differ from the hours of material processing, each schedule may be stated.  For facilities with continuous operations, indicate the start of the operating day for the purpose of calculating the amount of waste received per operating day.  The operator may also indicate whether or not, and when, other activities such as routine maintenance will take place, if those activities will occur at times other than those indicated above;

(e) Total acreage contained within the operating or disposal areas;

(f)  Facility dDesign capacity, including the assumptions, methods, and calculations performed to determine the total capacity;

(g)  Information indicating the types and daily quantities of waste or debris to be received.  If tonnage is determined from records of cubic yardage, include the conversion factor used in the calculation;

(h) Description of methods used by the facilityengineered fill operation to comply with each State minimum standard identified in section 17390(d) of this Article;

(i)  Anticipated volume of quench or process water and the planned method of treatment and disposal of any wastewater;

(j)  Description of provisions to handle unusual peak loading;

(k)  Description of transfer, recovery and processing equipment, including classification, capacity and the number of units.

(l)  Planned method for final disposal of the solid waste;

(m)  Planned method for the storage and removal of salvaged material.

(nm)  Resume of management organization that will operate the facilityengineered fill operation.

(on)  A description of road building and seasonal tipping pad design.

Response: This comment has not been accommodated. Staff believes that the current section provides sufficient assurance to protect public health, safety and the environment without the suggested changes. In addition, section (l) is meant to address the method of final disposal of the specified inert debris solid waste accepted at the operation, this inert debris is considered to be “solid waste” pursuant to PRC section 40191. 
-----------------------------------------------------------------------------------------------------------------
C1-11.3 & C1-14.4
 (2) the revision of the Disposal Operation Plan on an ongoing basis consistent with the crystallization of the reclamation plan.  The CIWMB’s Statement of Reasons appears to recognize this concept, but it would be less confusing and preferable that the regulations themselves contain this important language.

Response: This comment has not been accommodated. Staff believes that the current subsection provides sufficient assurance to protect public health, safety and the environment.
-----------------------------------------------------------------------------------------------------------------
C2-9.17 Section 17390 (p) Disposal Operation Plan, Load Checking
Since “exclusion” of all unapproved materials and hazardous waste is not realistic, the language should be revised to indicate that:


(p) A description of a program for preventing the acceptance of unapproved materials and hazardous wastes.

Response: This comment has been accommodated by incorporating the suggested revision.
-----------------------------------------------------------------------------------------------------------------
C2-8.5 Will the “Disposal Operation Plan” requirement be satisfied for an existing facility with the RDSI currently on file, or will new notification and new reports be required?  How does the state’s paperwork reduction act fit in these considerations?

Response: This can be determined on a case-by-case basis. Potentially, the RDSI could meet the requirements of a disposal Plan. The RDSI must be up to date and reflect current site design and operations.
-----------------------------------------------------------------------------------------------------------------
C2-11.5  & C2-1.5 Section 17390 In Section 17390(e), the term “inert debris” should be replaced with “Engineered Fill Operation Materials.”

Response: This comment has not been accommodated. Staff believes that the current subsection provides sufficient assurance to protect public health, safety and the environment.
-----------------------------------------------------------------------------------------------------------------
C2-11.6 & C2-1.6
In Section 17390(s) the words “and design” seem unnecessary.

Response: This comment has not been accommodated. Staff believes that the current subsection provides sufficient assurance to protect public health, safety and the environment.
-----------------------------------------------------------------------------------------------------------------

Section 18223.6 
Disposal Facility Plan.

C1-16.10
   (c)  A detailed Ddescriptive statement of the manner in which activities are to be conducted at the facility including the ultimate purpose of disposal facility, use of environmental controls and a program for the exclusion of unapproved materials and hazardous wastes.
Response: This comment has been partially accommodated by adding subsection (r) to  section17390 requiring a general description of the proposed final productive use(s) and by adding additional language to section (q) to address the prevention of the acceptance of unapproved materials and hazardous wastes.

-----------------------------------------------------------------------------------------------------------------
C2-9.18 Section 18223.6 Disposal Facility Plan, Load Checking: Since “exclusion” of all unapproved materials and hazardous waste is not realistic, the language should be revised to indicate that:


(q) A description of a program for preventing the acceptance of the exclusion unapproved materials and hazardous wastes.

Response: This comment has been accommodated by incorporating the suggested revision.

-----------------------------------------------------------------------------------------------------------------
C1-16.11
 (g) Information indicating the types and daily quantities of waste or debris to be received and excluded from the operation.  If tonnage is determined from records of cubic yardage, include the conversion factor used in the calculation.

Response: This comment was not accommodated because the regulations are specific to what limited type of waste can be accepted at the operation.  Staff believes that the current subsection provides sufficient assurance to protect public health, safety and the environment.
-----------------------------------------------------------------------------------------------------------------
C1-16.12  (m) Planned method for the storage and removal of salvaged material and prohibited wastes.
Response: This comment has been partially accommodated by adding additional language to section (q) to address the prevention of the acceptance of unapproved materials and hazardous wastes.

-----------------------------------------------------------------------------------------------------------------
Exemptions T27 Section 21565

C2-8.1 The proposed regulations do not clearly make any distinction between current facilities, and new facilities.  Do current exemptions for facilities from SWF permits continue in effect and do previous filings of RDSI’s constitute EA Notification under the proposed regulations?

C2-8.2 It is unclear whether the new “tiered” regulatory scheme of Excluded Operations, Notification, Registration and SWF Permit is a mechanism for the IWMB to eliminate exempt status from existing facilities, or merely a complication of the existing regulations.  Are existing exemptions in jeopardy?

Response: The answer to both of these questions is that all exemptions will need to be reexamined by the LEA to see if they are consistent with these regulations. This will be accomplished between the time the regulations are approved by the Board and the effective date of the regulations – which incorporates a 60-day implementation delay. 
-----------------------------------------------------------------------------------------------------------------

Enforcement

C2-2.1a We firmly believe that existing State solid waste regulatory structure, regional regulatory oversight by Air Quality Management Districts and Water Quality Control Boards, and local regulatory enforcement in terms of land use entitlement conditions already provide adequate scrutiny of the Construction & Demolition waste (C&D) and inert waste activities to ensure public health and safety and protection of the environment.  The proposed Regulations would only add another layer of bureaucracy of regulating an industry that, for the most part, poses little threat to public health and safety and the environment, by virtue of the benign materials involved. 

Response: Comment noted, however, the activity of long-term inert debris disposal and the disposal of inert debris Type A debris and C&D waste pose threats to public health, safety and the environment. These operations require adequate CIWMB oversight by inspection and application of State Minimum Standards such as nuisance control, dust control, vector control, drainage and erosion control, noise control, traffic control, and hazardous waste load checking.
-----------------------------------------------------------------------------------------------------------------

AB 2308

PH-1.1
And just to indicate to you that we understand from some of our local government customers some concern that the proposed regs that, in terms of their current draft, may not be consistent with AB 2308 which was passed into law last year.

PH-1.2
We have no firm objection to the proposed regs right now, but are wanting to make sure that the reg package that ultimately will come before you is consistent with AB 2308, and just wanted to bring that to your attention.

C3-15.1  While it is clear that you and others do not intend these proposed regulations to cause the same problems that led to the enactment of AB 2308, we are concerned in practice they will do just that.

C3-15.11  While the proposed regulations are intended to bring order to the regulation inert debris fill operation or inert debris Type A disposal facilities, these regulations pose the risk of recreating the problems that lead to the enactment of AB 2308, but now may affect more jurisdictions and more tonnage throughout the state.

C1-2.3
In addition, many mine reclamation facilities in the San Gabriel Valley operate and receives only clean “Type A” inert debris (as defined by these proposed regulations as engineered fill material).  Some of these also currently have a full SWFP.  These types of mine reclamation clean inert fill operations were never intended to be regulated as traditional solid waste landfills.  The use of the clean (“Type A”) materials for structural fill is intended to facilitate the “beneficial reuse” of a mine reclamation site.   Recent California legislation -- SB 515 (1999), AB 173 (2001), and AB 2308 (2002)  -- have clearly articulated the legislature’s intent that clean inert materials use for mine reclamation should not pay the $1.40/ton state Integrated Waste Management Fee and be counted as disposal tonnage for purposes of complying with AB 939.  We strongly request that the CIWMB adopt regulations on the use of clean inert materials for mine reclamation that are consistent with this recent legislation.
C1-13.4
Conventional inert waste, as defined in AB 2308, generated from construction and demolition (C&D) activities is a recyclable commodity for making road base materials and also commonly used as a reclamation material in surface mining sites, as well as a fill material in engineered fill sites.  In these instances, conventional inert waste is not considered a disposed waste, because it is removed from the solid waste stream and not disposed of in a solid waste landfill, pursuant to AB 2308.  

Response: Comments noted.

-----------------------------------------------------------------------------------------------------------------
C1-15.4
Recent California legislation -- SB 515 (1999), AB 173 (2001), and AB 2308 (2002)  -- has clearly articulated the legislature’s intent that clean inert materials used for mine reclamation should not pay the $1.40/ton state Integrated Waste Management Fee and be counted as disposal tonnage for purposes of complying with AB 939.  We strongly request that the CIWMB adopt regulations on the use of clean inert materials for mine reclamation that are consistent with this recent legislation.
Response: Inert Debris Engineered Fill Operations are placed in the EA Notification tier based on the risks posed by these operations to public health, safety and the environment. By placement in the EA Notification tier, an activity is considered to be an “Operation” versus a “Facility” as identified in PRC Section 48000 and therefore the operator is not required to pay the BOE disposal tonnage fee.

-----------------------------------------------------------------------------------------------------------------
C1-11.28
Peck Road urges the Board to implement the Phase II regulations as soon as possible, and under any circumstances to promulgate final regulations consistent with the contemplated tiered structure and our comments on or before January 1, 2004.  This is the deadline set by the Legislature for adoption of the Phase II regulations in Public Resources Code §48007.5.  If the regulations are not adopted by then, the continuing exemption from solid waste disposal fees set forth in Public Resources Code §48007 might be questioned.

Response: Comment noted and accommodated.

-----------------------------------------------------------------------------------------------------------------
C1-11.29
Peck Road is aware that the Phase I Regulations have become controversial, and dealing with these regulations has slowed down the process for the Phase II Regulations.  However, as the Legislature has mandated the January 1, 2004 deadline for the Phase II Regulations, Peck Road would respectfully suggest that resources of the Board be devoted to completion of the Phase II Regulations, and that the Phase I regulatory process be suspended until the adoption of the Phase II Regulations.

Response: This comment has not been accommodated.  The Phase I C&D and inert debris processing regulations were approved by the Office of Administrative Law on July 10, 2003 and filed with the Secretary of State.

-----------------------------------------------------------------------------------------------------------------
C3-15.2  As you know, AB 2308 was enacted to ensure that cities and counties do not inadvertently receive a "recycling penalty" for inert wastes “removed from the solid waste stream and not disposed of in a solid waste landfill.’’  We believe under these proposed regulations that cities and counties may receive a similar recycling penalty as a result of Type A inert wastes sent to an inert debris fill operation or to an inert debris Type A disposal facility.  
C3-18.1  The California Refuse Removal Council (CRRC) is a non-profit trade association comprised of more than 100 solid waste recycling, collection, and hauling, companies that provide services to a majority of communities throughout California.  We are in support of the proposed regulations with respect to the technical aspects and the placement of the facilities and operations into the regulatory tier categories. CRRC does not support the aspects of the regulations whereby the Type A inert debris from a permitted solid waste facility going to an Inert Debris Engineered Fill Operations could not count as diversion. We believe that the spirit of AB 2308 would not support that this material be counted as neither diversion nor disposal.

Response: At the September 17, 2003 Board Meeting, the Board adopted regulations that omitted the term “disposal” as it relates to disposal reporting for inert debris engineered fill operations.  This was to reduce any confusion relative to disposal reporting. Although the CIWMB has not included references to “disposal” in the inert debris engineered fill operation definition and replaced it with “fill”, “placement” or “deposition”, the CIWMB does not interpret the activity of filling an inert debris engineered fill operation to be anything other than disposal. The fact remains that the activity of filling an inert debris engineered fill operation is “final deposition” of inert debris onto land as defined in PRC section 40192 and this Article, section 17388 (e). Further, “disposal” is acknowledged in the title of this Article “Construction and Demolition Waste and Inert Debris Disposal Regulatory Requirements”.

-----------------------------------------------------------------------------------------------------------------

Diversion Rate Impacts

C1-2.1
As you are aware, clean, inert (type A) engineered fill material effects the City of Arcadia’s diversion rate significantly for the purposes of complying with AB 939.  However, upon the passage of AB 2308, our diversion rate has increased enough for Arcadia to remain in compliance with AB 939.  After reviewing the proposed regulations, we do not feel that these regulations will have a negative impact on our current ability to comply with AB 939; thereby supporting the regulations, with minor amendments.

Response: Comment noted.  AB 2308 addressed the City of Arcadia’s issue that their inert waste stream sector was not counted in the base year, but was counted in the report year, so their diversion rate was lowered.  Since the facilities to which Arcadia’s inert waste was sent have indicated they expect to meet the requirements of inert debris engineered fill operations in the notification tier, inerts sent to these operations would not be included in disposal tons and Arcadia’s diversion rate would not be negatively impacted.     

-----------------------------------------------------------------------------------------------------------------
C1-8.1
We continue to remain very concerned that the proposed regulations fail to address the resulting impact that the promulgation of these regulation will have on the relation between the diversion and disposal quantities and its corresponding effect on cities and counties’ efforts to comply with the State waste reduction mandates. Furthermore, while the proposal provides an additional revenue for the Waste Board to increase its revenue resources, it fails to address its adverse economic impact on local governments. Again, we strongly urge the Waste Board to consider, as a part of its development of the Regulations, the economic impact on jurisdictions as they endeavor to comply with the State waste reduction mandates.

C1-13.3
The Department and LTF are gravely concerned that the Phase II Regulation will severely diminish local jurisdictions’ ability to meet the AB 939 diversion mandate by artificially rendering disposal tonnage from the disposal of inert waste in the Type A Inert Debris or CDI Disposal Facilities, as defined in the Regulation, simply because these two newly defined facilities are considered new classes of Disposal Facility.  

Response:    The Board directed staff to develop a regulations package that recommended placement of C&D facilities in tiers based on potential health and safety impacts and then the Board would address the impacts of the regulations on achieving diversion mandates and provide equitable treatment for all affected parties.  On September 17, 2003, the Board approved Resolution 2003-449 (revised) to further address disposal reporting issues see the following response C1-9.13 for Resolution language. Once the Board determines the appropriate tier based on protecting public health and safety, the Board can consider a variety of options related to impacts on jurisdictions’ diversion rates.  These options range from policies to: allow corrections of base-years to reduce or eliminate diversion rate impacts; Board consideration of changes in local conditions when determining whether each jurisdiction has complied with the diversion mandate and/or demonstrated a "good faith efforts" to do so during each jurisdiction’s Biennial Review; and/or Board consideration of diversion rates with and without the inert disposal during each jurisdiction’s Biennial Review. Each regulations package must include an economic impact section. That section would be the appropriate place for an analysis of impacts on jurisdictions.

-----------------------------------------------------------------------------------------------------------------
C1-9.13
It is important that the permitting and enforcement section communicate and coordinate with the diversion section.  Simply dumping inerts and/or C&D into a disposal site should not be allowed to count as diversion.  If materials are simply disposed without processing, nothing has actually occurred to decrease landfill disposal since such materials would not have gone to a landfill in any event.  Diversion credit should only be allowed if both:  (1) the facility is being operated in such a manner as to allow a beneficial use of the property, and (2) materials are actually processed and recovered from mixed loads (which would otherwise have been landfilled) for this purpose.    

Response:  The Board's Permitting & Enforcement (P&E) Division has been working closely with the Diversion, Planning & Local Assistance (DPLA) Division on diversion rate measurement issues related to this regulation package.   The Board directed staff to develop a regulations package that recommended placement of C&D facilities in tiers based on potential health and safety impacts and then the Board would address the impacts of the regulations on achieving diversion mandates.  

Under the disposal-based counting system, jurisdictions estimate generation (base year generation adjusted to account for changes in population and economics) and subtract tons disposed at permitted Board facilities to estimate diversion.  Jurisdictions are not required to measure diversion for “diversion credit”.  The Board reviews each jurisdiction’s diversion estimate and the diversion programs implemented during the Board’s Biennial Review to determine achievement of diversion mandates.  

On September 17, 2003, the Board approved Resolution 2003-449 which contains the following language pertaining to disposal reporting:

WHEREAS, if inert waste is sent to a facility that is required to obtain an Inert Debris Type A Disposal Facility Registration Permit, and if as a consequence a jurisdiction’s disposal tonnage would thereby be increased and its diversion rate reduced, existing Board policy allows the Board and jurisdiction to address this issue.  Specifically, inert waste as defined in Public Resources Code Section 41821.3 (a)(1) sent to an existing facility (existing upon the effective date of the regulations) that is required to obtain an Inert Debris Type A Disposal Facility Registration Permit would be subject to the disposal reporting requirements of Title 14 California Code of Regulations, Division 7, Chapter 9, Article 9.2.  In such situations, a jurisdiction could be assigned disposal tons that could increase jurisdictions’ disposal tonnage and reduce their diversion rates.   Since, prior to the effective date of the regulations, inert waste sent to these facilities was not tracked by jurisdiction of origin, the waste cannot be added to the jurisdictions’ base-year disposal tonnage.  Therefore, in order to remedy this potential inequity, it is the Board’s intention to use existing policies and procedures to avoid future inequities.  Once these regulations become effective, staff will work proactively to notify jurisdictions about any sites that fall into this category, so that they will be aware of the potential impacts and they may take steps to prevent impacts on diversion rates, if feasible.  If the inert waste does increase future jurisdiction disposal tonnage and decrease diversion rates, existing Board policy allows the jurisdiction to address the issue.  Specifically, Board-adopted policy (January 2002 Agenda Item 33, Resolution 2002-49) allows jurisdictions to use a variety of options identified in the agenda item and resolution to reduce impacts from State, federal and other large construction and demolition projects on their diversion rate.  The Board is required to evaluate a jurisdiction’s compliance with both the numerical diversion rate and with program implementation requirements in the Biennial Review (Public Resources Code Section 41825).   In order to more accurately reflect its diversion efforts, a jurisdiction may petition to remove this tonnage from its Biennial Review report to the Board, and the Board, on a case-by-case basis will determine whether the jurisdiction’s deduction will be approved.

-----------------------------------------------------------------------------------------------------------------
C2-2.1b Implementation of the proposed Regulation will seriously jeopardize many jurisdictions’ successful compliance with AB 939 solid waste diversion mandate, by virtue of the high tonnage of materials involved.
C1-13.5
The potential devastating impact on AB 939 compliance of the Regulation would be brought about in three avenues.  First, the Regulation would introduce new definitions for C&D debris, C&D debris and inert debris (CDI), and Inert Debris that also include common components of municipal solid waste and conventional inert waste. In the case of the newly defined Type A Inert Debris and CDI, they will comprise many more types of unconventional inert waste, such as glass, plastics, fiberglass, etc. 

C1-13.9
As currently written, the Regulation would also artificially trump up disposal tonnage, and thus dampen down diversion by allowing the disposal of virgin materials, such as gravel, rock, sand, dirt, etc., which are excluded as inert debris (Section 17388.1(a)(1) of the Regulation), at either a Type A Inert Debris or CDI Disposal Facility.     

C2-13.1 As you know, AB 2308 was enacted to ensure that cities and counties do not inadvertently receive a "recycling penalty" for inert wastes that are sent to mine reclamation facilities.  We believe under these proposed regulations that cities and counties may receive a similar recycling penalty as a result of inert wastes sent to a mine reclamation facility.  

Response:  In response to the above comments, the impact of inert Type A Debris and CDI debris definitions on AB 939 compliance would depend on jurisdiction waste characteristics, what type of facility the materials were sent to and the jurisdiction’s efforts to divert Type A Inert Debris and CDI debris from disposal.   Under the proposed regulations, Type A Inert Debris sent to an inert debris engineered operation would not count for disposal reporting because it falls in the notification tier, therefore it would not have an impact on diversion rates.  The AB 939 compliance impact of an entirely new disposal facility class would depend on the degree to which the:

· deposited material is counted in the base year, 

· deposited material is counted as disposal in subsequent report years, and 

jurisdiction establishes effective programs to divert that material from disposal in subsequent report years.    
-----------------------------------------------------------------------------------------------------------------
C1-13.6
Second, the Regulation would introduce an entirely new class of solid waste disposal facility, namely, the Type A Inert Debris Disposal Facility and CDI Disposal Facility, apart from the existing Unclassified Landfill for inert waste.  

C1-13.7
Third, the Regulation would allow disposal of conventional inert waste, as a component of the newly defined Type A Inert Debris and CDI, at the new class of Disposal Facility.  As a result, conventional inert waste that is present in the Inert Debris or CDI and deposited in the said Disposal Facility would no longer be considered a diversion, even though it is, in effect, removed from the solid waste stream. This appears inconsistent with the intent of AB 2308 (codified in Public Resource Code, Chapter 7, Article 3, § 41821.3), which is to allow diversion credit for inert waste that is not disposed of at solid waste landfills (i.e., recycled or put to other uses).  

Response:  Currently, some existing Board-permitted disposal facilities dispose of Type A Inert Debris and CDI.  In these cases the final placement of this waste counts as disposal.  Under the regulations, the inert debris disposed at an inert debris engineered fill operation would fall under the notification tier.  A facility in the notification tier would not be a Board-permitted disposal facility and tonnage sent to such a facility would not count as disposal.

When existing Board-permitted disposal facilities use Type A inert debris and CDI for beneficial uses under Statute any material used at a solid waste landfill for beneficial use is not counted as disposal for disposal counting. 

-----------------------------------------------------------------------------------------------------------------
C2-2.2 In our comments on the Phase I Regulation, we indicated our concern that the Regulation may impact AB 939 compliance by changing the definition of disposal in relation to stored C&D/Inert materials in processing facilities.  The Phase II Regulations further confirms this concern because of its potential effect of reverting conventionally diverted inert waste back into disposed waste.  On behalf of Riverside County and its Solid Waste Local Task Force (LTF), I respectfully request that the CIWMB seriously consider the following specific comments, prior to adoption of the Regulation.

Response: Comment noted.

-----------------------------------------------------------------------------------------------------------------
C2-2.3 Riverside County and its LTF are gravely concerned that the Phase II Regulations will severely diminish local jurisdictions’ ability to meet the AB 939 diversion mandate by artificially rendering disposal tonnage from the disposal of inert waste in the Type A Inert Debris or CDI Disposal Facilities, as defined in the Regulation, simply because these two newly defined facilities are considered new classes of Disposal Facility.  Additionally, the proposed regulations would artificially trump up disposal tonnage, and thus dampen down diversion by allowing the disposal of virgin materials, such as gravel, rock, sand, dirt, etc., which are excluded as inert debris (Section 17388.1(a)(1) of the Regulations), at either a Type A Inert Debris or CDI Disposal Facility.  It is understood that the proposed regulations are to set State minimum regulatory standards for C&D/Inert Debris disposal activities. However, the proposed regulations must not jeopardize AB 939 compliance by local jurisdictions by considering the tonnage of C&D/Inert Debris materials deposited at this new class of “disposal facilities” as municipal solid waste (MSW) disposal tonnage.  It is recommended that a provision be added to the proposed regulations that would exempt the C&D/Inert Debris materials deposited at Inert Debris (Type A) Disposal Facilities and CDI Waste Disposal Facilities from being counted as AB 939 “disposal” tonnage and from the Board of Equalization fees, the same as the exemption for Inert Debris Engineered Fill Operations, under Section 17388.2(e).

Response: There should be few, if any, sites that will require a Registration or Full permit. If one or two facilities get added, the jurisdiction can adjust their diversion programs accordingly, the regulations are not intended to be retroactive. Regarding the exemption of material being counted as AB 939 “disposal” tonnage, statute does not allow this, however, the board can take special circumstances into consideration when evaluating jurisdiction compliance.

-----------------------------------------------------------------------------------------------------------------
C2-5.3 Beneficial reuse programs will be better regulated under Title 27, CCR, Sections 20685 Beneficial Reuse and 21600 (b)(B) RDSI.  

We support regulation of the reuse of these materials but believe they are, and will continue to be, better regulated through the facility’s SWFP and Report of Disposal Site Information (RDSI).  In addition, the proposed in the draft Beneficial Reuse/ADC regulations Section 21600 (b)(B), the RDSI will require even more detailed descriptions of operations.  Utilizing the RDSI as an enforcement tool was implemented with the Compostable Materials Handling regulatory package, effective April 4th this year.   The specific language used for Compostable Materials is under Section 17855 Excluded Activities:

(5) The handling of compostable materials is an excluded activity if: 

(A) the activity is located at a facility (i.e., landfill or transfer/processing facility) that has a tiered or full permit as defined in Section 18101, 


1. has a Report of Facility Information which is completed and submitted to the EA that identifies and describes the activity and meets the requirements of Titles 14 or 27; and,



2. will only use the material on the facility site, or [other for compostable materials]

Response:   This comment has not been accommodated. However, the following language has been added to the inert debris engineered fill operation definition “Inert debris placed in an Inert Debris Engineered Fill Operation is not counted as diversion or disposal for a given jurisdiction.” 
-----------------------------------------------------------------------------------------------------------------
C2-5.4 We do not believe it is the intent of these regulations to subject beneficial reuse to reporting and documentation under both Beneficial Reuse regulations and CDI Disposal Regulations. To prevent that result, we suggest the following addition to the proposed regulations:

Section 17388.1 Excluded Activities

Add: (8) The beneficial reuse of C&D wastes and Inert debris at a fully permitted solid waste disposal facility if the activity is described in the Report of Disposal Site Information or Joint Technical Document.

(3)
Requiring temporary facilities such as roads and decks to meet permanent standards discourages valid diversion efforts.

As described above, reuse of fully cured asphalt for construction of haul roads, drainage facilities and winter decks is a common practice.  While these projects need to perform to the standards of non-waste construction, they do not need to meet the same performance life.  They generally need to perform for a period of years instead of decades.  As a result, regulation as either an Inert Debris Engineered Fill Activity (less than one year for completion) or Operation (greater than one year for completion) under the proposed CDI Disposal Regulations with the associated certifications, documentation and reporting, would be unnecessarily burdensome.   We do not believe it is the intent of these regulations to restrict existing fully permitted materials recovery programs such as the beneficial reuse of asphalt at landfills.  For this reason also we suggest that beneficial reuse programs that are described in the RDSI for a fully permitted solid waste disposal facility be exempted from these proposed regulations.

Response: This comment has been partially accommodated by adding “or Title 27” to Section 17387 Authority and Scope and Section 17388.3 (i) Inert Debris Engineered Fill Operations to ensure that fill activities occurring at municipal solid waste disposal facilities are not addressed in this Article. The term “beneficial reuse” is not used in these regulations, although it is a term used in the proposed alternative daily cover regulations.

-----------------------------------------------------------------------------------------------------------------
C3-12.1
Our prime recommendations for the proposed regulation, namely, as follows:

· Exempt new C&D disposal facility disposal tonnage from being counted as AB 939 “disposal” 

· Exclude the highly unpredictable C&D waste stream from the Countywide disposal capacity need projections.
C3-15.3  As you will recall in November 2001 the Board found that that many cities and counties that are host to construction and demolition projects undertaken by state or federal agencies, local school districts and others, saw their disposal tonnages rise dramatically and without notice as a result of such projects.  In these cases local agencies, that have previously met or exceeded their AB 939 requirements to divert 50% of their solid waste from disposal in a solid waste landfill, saw that success dramatically reversed by the actions of state or federal agencies, local school districts and others when clean inert materials they generate are counted as disposal when beneficially used for mine reclamation.

C3-15.4  Due to local considerations three mine reclamation facilities in the San Gabriel Valley were required to gain a solid waste facilities permit (i.e., Nu-Way, Reliance Pit #2 and Peck Road Gravel Pit.)  As a result, inert materials managed at these three facilities were counted as if they were disposed at a regular solid waste landfill and not the mine reclamation facility they are.  As such clean inert materials managed at these facilities were counted against the diversion numbers of the cities and counties that are host to construction and demolition projects undertaken by federal or state agencies, local school districts and others.     

C3-15.5  In addition, this problem was not isolated to a few local agencies but was pervasive throughout Southern California.  Within and including the Counties of Los Angeles, Orange, Riverside and San Bernardino there were 174 jurisdictions that reported the management of clean inert materials as disposal at the three mine reclamation facilities described above.  Of the 174, 47 (27%) reported that the mine reclamation management of inert waste accounted for over 10% of their total disposal, one reporting as high as 55%.

C3-17.1  General Comment:  The County of San Bernardino does not support adding Construction, Demolition and Inert facilities to the AB 939 reporting process because doing so will skew AB 939 compliance by adding reporting year disposal tonnage from sources not accounted for in a jurisdiction's base year.  Since most of these facilities do not keep accurate disposal records by jurisdiction for the reporting year, and disposal records for many of these facilities do not exist for the base year, projecting disposal tonnages backwards is not possible; therefore, attempting to "calculate" base year tonnages retroactively would be contrary to the CIWMB's purported goal of improving reporting accuracy.  For many jurisdictions, such as San Bernardino County unincorporated, doing a new base year is both problematic and expensive.  San Bernardino County does not support adding CDI facilities into the reporting tier structure and would only support doing so if the tonnage was not included in the AB 939 reporting/compliance process.
Response:  These comments have not been accommodated.  At the September 17, 2003 Board Meeting, the Board adopted regulations that omitted the term “disposal” as it relates to disposal reporting for inert debris engineered fill operations.  This was to reduce any confusion relative to disposal reporting. Although the CIWMB has not included references to “disposal” in the inert debris engineered fill operation definition and replaced it with “fill”, “placement” or “deposition”, the CIWMB does not interpret the activity of filling an inert debris engineered fill operation to be anything other than disposal. The fact remains that the activity of filling an inert debris engineered fill operation is “final deposition” of inert debris onto land as defined in PRC section 40192 and this Article, section 17388 (e). Further, “disposal” is acknowledged in the title of this Article “Construction and Demolition Waste and Inert Debris Disposal Regulatory Requirements”.

The board also adopted the following language for the inert debris engineered fill operation definition “Inert debris placed in an Inert Debris Engineered Fill Operation is not counted as diversion or disposal for a given jurisdiction.” This new language prohibits diversion credits resulting from beneficial reuse from being applied to these operations. Clearly, placement of fill at an inert debris engineered fill operation is not a recycling activity.
In Addition, on September 17, 2003, the Board approved Resolution 2003-449 which contains the following language pertaining to disposal reporting:

WHEREAS, if inert waste is sent to a facility that is required to obtain an Inert Debris Type A Disposal Facility Registration Permit, and if as a consequence a jurisdiction’s disposal tonnage would thereby be increased and its diversion rate reduced, existing Board policy allows the Board and jurisdiction to address this issue.  Specifically, inert waste as defined in Public Resources Code Section 41821.3 (a)(1) sent to an existing facility (existing upon the effective date of the regulations) that is required to obtain an Inert Debris Type A Disposal Facility Registration Permit would be subject to the disposal reporting requirements of Title 14 California Code of Regulations, Division 7, Chapter 9, Article 9.2.  In such situations, a jurisdiction could be assigned disposal tons that could increase jurisdictions’ disposal tonnage and reduce their diversion rates.   Since, prior to the effective date of the regulations, inert waste sent to these facilities was not tracked by jurisdiction of origin, the waste cannot be added to the jurisdictions’ base-year disposal tonnage.  Therefore, in order to remedy this potential inequity, it is the Board’s intention to use existing policies and procedures to avoid future inequities.  Once these regulations become effective, staff will work proactively to notify jurisdictions about any sites that fall into this category, so that they will be aware of the potential impacts and they may take steps to prevent impacts on diversion rates, if feasible.  If the inert waste does increase future jurisdiction disposal tonnage and decrease diversion rates, existing Board policy allows the jurisdiction to address the issue.  Specifically, Board-adopted policy (January 2002 Agenda Item 33, Resolution 2002-49) allows jurisdictions to use a variety of options identified in the agenda item and resolution to reduce impacts from State, federal and other large construction and demolition projects on their diversion rate.  The Board is required to evaluate a jurisdiction’s compliance with both the numerical diversion rate and with program implementation requirements in the Biennial Review (Public Resources Code Section 41825).   In order to more accurately reflect its diversion efforts, a jurisdiction may petition to remove this tonnage from its Biennial Review report to the Board, and the Board, on a case-by-case basis will determine whether the jurisdiction’s deduction will be approved.

-----------------------------------------------------------------------------------------------------------------
Miscellaneous Comments

C1-12.1
With regard to the general intent of Phase II, to regulate the disposal of inert debris, we believe, these types of facilities are best overseen by the Regional Water Quality Control boards.  This seems particularly so for Inert Debris (Type A) disposal sites.  

Response:  This comment has not been accommodated. The activity of long-term inert debris disposal may pose threats to public health, safety and the environment. These operations require adequate CIWMB oversight by inspection and application of State Minimum Standards such as nuisance control, dust control, vector control, drainage and erosion control, noise control, traffic control, and hazardous waste load checking.

-----------------------------------------------------------------------------------------------------------------
C2-4.6 We have a general concern that the 30 days allowed for implementation of these regulations is insufficient. The requirement of physical improvements and documentation is overwhelming and more time is needed.  We recommended that a minimum of six months is allowed for implementation.

Response: As the Board approved the regulations in September, staff would not expect to submit them to the Office of Administrative Law until early November. Staff can request of OAL an effective date 60 days from the filing with the Secretary of State, bringing the effective date of the regulations to February 2004. 
So potentially, LEA’s and operators will know what the requirements will be five months prior to the effective date of the regulations.

-----------------------------------------------------------------------------------------------------------------
C2-5.1
The proposed regulations are placing CDI disposal into regulatory tiers with the focus on mine reclamation activities.  However, beneficial reuse programs at solid waste facilities that utilize materials such as asphalt and concrete may also be regulated under this package.  As an example, for decades the Sanitation Districts have employed a number of beneficial reuse programs at each of our landfills, including reuse of fully cured asphalt for construction of haul roads, drainage facilities and winter decks.  

Without clearly addressing these activities in the proposed regulations, beneficial reuse at landfills may be considered disposal, be subject to duplicative regulations, and needlessly discouraged. We request clarification of these issues and propose specific regulatory language for your consideration.

C2-5.2
Definition of C&D waste disposal is inconsistent with Statute. As currently written, only C&D or inert material used as ADC at a landfill is exempt from the definition of disposal, thus, other beneficial reuse would be considered disposal. However, by statute the use of solid waste for beneficial reuse in the construction and operation of a solid waste landfill, including use of alternative daily cover, which reduces or eliminates the amount of solid waste being disposed pursuant to Section 40124, constitutes diversion through recycling and shall not be considered disposal (PRC 41781.3. (a)).  All beneficial reuse programs taking place at a landfill should continue to count as diversion.

We suggest that Section 17388 Definitions (e)(1) be modified to read “Disposal does not include the use of C&D waste or inert debris for beneficial reuse at a solid waste landfill pursuant to Title 27, CCR, Article 2.”

Response: These comment have been partially accommodated by adding “or Title 27” to Section 17387 Authority and Scope and Section 17388.3 (i) Inert Debris Engineered Fill Operations to ensure that fill activities occurring at municipal solid waste disposal facilities are not addressed in this Article.
-----------------------------------------------------------------------------------------------------------------

C3-6.2
Placing household garbage curbside for proper placement to the ground is disposal.  Building a road is not disposal of sand and gravel. Hanson Aggregates is in the business of producing sand and gravel for sales as construction materials.  Filling the pits we create with inert material is a secondary process.  Where our reclamation plans call for engineered fills, we are required to obtain inert material to complete this task.  This is very different than being in the business of disposing household garbage.

C3-6.3
By not creating a clear distinction between what we do with an engineered fill, and what is done with municipal solid waste, we are put in the position of having to make the distinction ourselves.  This has major ramifications in the areas of taxes, fees, and the obtaining of other permits.

C1-5.1
In addition, the Association supports land recycling and reclamation to encourage and facilitate the restoration of degraded and disturbed lands used for borrow pits, surface mine sites, and various grading operations. Recycling and reclaiming land in ways that revitalize urban areas, discourage urban sprawl, and conserve native habitat is important in promoting local land use and development policies that help “level the playing field” between the recycling and reuse of degraded and disturbed lands and virgin earth.
Response: Comments noted.

-----------------------------------------------------------------------------------------------------------------
C1-12.3
Land and Mine reclamation activities.  Are these activities going to be regulated separately?  That seems to be the case.

Response: Land and mine reclamation activities that involve the disposal of inert debris or C&D waste to land are regulated under this Article as either inert debris engineered fill operations, inert debris Type A disposal facilities or C&D waste disposal facilities.

-----------------------------------------------------------------------------------------------------------------
C3-1.3
I would also suggest that grinding operations of wood and other cellulosic materials be allowed to document those volumes as diversion credit and categorized as "best and highest use" for recycling ... if passed along to a credited Conversion Technology.

Response: This comment is outside of the scope of these regulations.

-----------------------------------------------------------------------------------------------------------------
C1-5.2
We feel that the draft regulations intrude into areas that are adequately regulated by local decision makers, regional water quality control boards, and others and may not be necessary. It seems inappropriate to include inert waste or debris engineered fill operation in the tiers for inert waste or debris disposal facilities and therefore should be excluded from disposal facility regulations.

Response: Comment noted and not accommodated. C&D waste and inert debris disposal operations and facilities are placed into regulatory tiers and are subject to minimum operating standards at the level of Board review and oversight commensurate with the amount of oversight necessary to achieve mitigation of potential impacts these operations and facilities may pose to public health, safety, and the environment.

-----------------------------------------------------------------------------------------------------------------
C1-9.9
The regulations should have minimum closure standards to address the inevitable fact that all sites have a maximum capacity and will close when that capacity is met.  

Response: This comment is partially accommodated in that Inert Debris Type A Disposal Facilities and C&D Waste Disposal Facilities are required to show a volumetric capacity pursuant to Title 27, section 21600. In addition, section 18223.6 (f) Disposal Facility Plan, requires facility design capacity, including the assumptions, methods, and calculations performed to determine the total capacity. This requirement will project the year certain to determine the final disposal date. 

-----------------------------------------------------------------------------------------------------------------
C1-9.10
These standards should include a requirement for financial assurances to ensure the closure standards are met.  

Response: This comment is partially accommodated in that Inert Debris Type A Disposal Facilities and C&D Waste Disposal Facilities require financial assurance standards for closure. Further, final cover requirements were added to inert debris engineered fill operations although financial assurances are not required.

-----------------------------------------------------------------------------------------------------------------
C1-9.11
They should also include a requirement for environmental assessments, including boring samples, prior to closure with public disclosure of the findings to ensure future transfers of the property do not create risks to the public.  

Response: This comment has not been accommodated. Boring samples may or may not be required upon recommendation of a certified Civil Engineer, Certified Engineering Geologist, or similar professional licensed by the State of California. However, staff added language to subsection 17388.3(f) of this Article for all inert debris engineered fill operations to comply with the requirements in Title 27, Subsections 21770(a)(1,2 and, if applicable, 3). Disposal facilities are already required to comply with subsection 21770 et.al.

-----------------------------------------------------------------------------------------------------------------
C1-9.12
All operations, not just the notification tier, should be conducted in a fashion that tracks compaction such that future development and use of the property can occur without unknown risks.  

Response: Comment noted and accommodated. The disposal facilities of this Article must comply with Title 27, Chapter 3, Subchapter 4, Article 1, section 20640 for Spreading and Compacting. In addition, inert debris engineered fill operations have a condition in the Operation Plan which requires the operator to specify in the operation plan the type of waste previously accepted, a diagram of the fill area, and estimations of the depth of the fill material previously accepted.  The description shall specify generally what area(s) within the boundaries of the operation will be capable of supporting a structure upon closure and the reveal compaction standards for density and design, if any.
-----------------------------------------------------------------------------------------------------------------
C1-9.14
During the workshop in Diamond Bar it became apparent that staff has been heavily swayed by arguments from LEA’s and mine operators.  In this regard, staff seems to be leaning towards the consensus expressed by these two groups that because of the nature of the materials involved, minimal, if any, regulation was appropriate (especially with regard to the excluded tiers and notification tiers discussed above).  In working on the Phase I regulations, we were constantly reminded that the purpose of the regulations was not to impose greater requirements on legitimate operations than necessary under the circumstances.  Rather, we were told the purpose of the regulations was to ensure that bad actors were not allowed to proliferate and cause untold environmental damage and force the Waste Board to incur significant funds in connection with cleanup efforts.  The current draft of the Phase II regulations seems to be oblivious to these issues.  We note no financial assurances have been required which, as a consequence, exposes the Waste Board to far greater cleanup liability than anything discussed in connection with the Phase I regulations. 

Response: Comment noted. The owner or operator of a site has liability for any cleanup, not the Board - although the Board may choose to cleanup the site in certain circumstances. 

C&D waste and inert debris disposal operations and facilities are placed into regulatory tiers and are subject to minimum operating standards at the level of Board review and oversight commensurate with the amount of oversight necessary to achieve mitigation of potential impacts these operations and facilities may pose to public health, safety, and the environment.

-----------------------------------------------------------------------------------------------------------------
C1-9.16
In summary, permanent disposal sites require a far greater level of regulation than processing sites where materials are kept on a temporary basis by their very nature.  Once unlimited quantities of materials are disposed, it will be impossible for the State to know whether the operator has acted in compliance with the law or run afoul of it until it is too late.  No inspections as will occur with the excluded tier, and even quarterly inspections as would occur with the notification tier, provide no protection whatsoever against illegal dumping.  

Response: C&D waste and inert debris disposal operations and facilities are placed into regulatory tiers and are subject to minimum operating standards at the level of Board review and oversight commensurate with the amount of oversight necessary to achieve mitigation of potential impacts these operations and facilities may pose to public health, safety, and the environment. The regulations also define other activities that are excluded from Board regulation.  However, if this commenter is referring to Section 17388.1(a) (3) for inert debris engineered fill activities, further requirements have been added from Article 5.95 section 17388.2, excepting subsections (b) inspections, (c) Plan, (d) State Minimum Standards, (g) final cover, (h) scales and submittal of EA Notification.

Further, section 17388.2(b) allows the EA or board to inspect an excluded activity to verify that the activity is being conducted in a manner that qualifies as an excluded activity, to verify that the activity is being conducted in a manner that qualifies as an excluded activity or from taking any appropriate enforcement action, including the use of a Notice and Order. 

Regarding disposal facilities, T27 section 20530 Site Security requires a site design to discourage unauthorized access by persons and vehicles by using a perimeter barrier or topographic constraints. The EA may also require that other areas of the site be fenced to create an appropriate level of security.
-----------------------------------------------------------------------------------------------------------------
C1-9.17
The lack of financial assurances leaves the State with no recourse whatsoever should cleanup efforts be necessary in the event a bad actor is ever discovered.  We strongly encourage you to rewrite the draft regulations to require a full solid waste facility permit for all disposal activities, or alternatively, to modify the various tiers in such a way as to protect public health and safety.  At a minimum if a registration tier and notification tier are to exist, daily tonnage limits should be imposed that are identical to the limits imposed on processors in the registration tier (i.e., 100 and 300 TPD.)  Of course, if staff had altered its position and now determined that daily tonnage limits are not necessary to protect health and safety when dealing with inert materials, we encourage you to revisit the Phase I regulations and apply the same logic to processing facilities as is being applied to disposal facilities.

Response: This comment has not been accommodated. The Phase II rulemaking addresses disposal activities of C&D waste and inert debris. These disposal activities involve a nominal amount of solid waste processing. The Phase I rulemaking on the other hand, addresses processing activities of C&D debris and inert debris and are quite different from disposal activities in that the greater handling of the material creates more potential for impacts to public health, safety and the environment in areas such as dust, odor, and vector creation and harborage and thereby warrant tier limitations based on tonnage. 
C&D waste and inert debris disposal operations and facilities are placed into regulatory tiers and are subject to minimum operating standards at the level of Board review and oversight commensurate with the amount of oversight necessary to achieve mitigation of potential impacts these operations and facilities may pose to public health, safety, and the environment. Financial assurances are required for closure, postclosure maintenance and operating liability for Inert Debris Type A Disposal Facilities and for CDI Waste Disposal Facilities because of greater potential impacts these facilities may have to public health, safety and the environment.

-----------------------------------------------------------------------------------------------------------------
C1-7.2
If these regulations apply to our landfills, would the existing programs for beneficial reuse of asphalt on-site for activities other than alternative daily cover (ADC) then be considered disposal? The Sanitation Districts employ a number of beneficial reuse programs at each of our landfills.  And specifically, we beneficially reuse fully cured asphalt for construction of haul roads, drainage facilities and winter decks.   These programs have been in effect for more than a decade.  As currently written, only C&D or inert material used as ADC at a landfill is exempt from the definition of disposal, thus, other beneficial reuse would be considered disposal.

Response:   This comment is outside the scope of these regulations. This Article sets forth permitting requirements, tier requirements, and minimum operating standards for operations and facilities that dispose of C&D waste and inert debris. This Article is not applicable to operations and facilities that are wholly governed in regulations elsewhere in this Chapter. 

However, because staff has received many questions regarding the topic of ADC at landfills using inert debris, language has been added to this Article 17388.3(j) that explains that inert debris engineered fill operations are not required to meet the notification requirements of this Article if the operation is occurring at a disposal facility that has a full solid waste facilities permit and the permit authorizes the activity either through a specific condition in the permit or as described and approved in the RDSI. In addition, staff has added “or Title 27” to section 17387(a) to which describes that the Article is not applicable to operations and facilities that are wholly governed in regulations elsewhere in this chapter.

-----------------------------------------------------------------------------------------------------------------
C1-7.3
If the regulations apply to our landfills, is the current practice of constructing temporary haul roads, drainage facilities and winter decks considered Inert Debris Engineered Fill Operations?  Depending on how the completion of a haul road was defined, some of the on-site construction activities could extend more than a year.  The nature of a temporary haul road is that it is constructed over refuse and extended upward onto new fill areas as the landfill progresses. While placement, compaction and finishing of each portion of a given road are generally completed within a matter of weeks, it could be argued that the road, in its entirety, would not be complete until the landfill is complete.  This would then qualify these roads as inert debris engineered fill operations with the associated certifications and documentation.

Response: The answer is no. The activity of constructing temporary haul roads on a landfill is an activity that must be described in the Report of Disposal Site Information and the revised permit and it is not considered to be an inert debris engineered fill operation.

-----------------------------------------------------------------------------------------------------------------
C1-10.11
17387.1 and 17388.1, .2, .3 Regulatory Tiers Placement for CDI Debris and Inert Debris Operations and Facilities, Excluded Activities, Inert Debris Engineered Fill Operations, and Inert Debris (Type A) Disposal Facilities, 17390 Disposal Operation Plan, 18223.6 Disposal Facility Plan. These should have the appropriate changes to be consistent with the recommended changes for 17388(i) above. No standards for closure and postclosure maintenance apply to Inert Type A debris. There is no potential for landfill gas, no potential for leachate (they are "inert" remember), and very little, if any, potential for settling.

Response:  The disposal of the full range of inert Type A debris presents the need for a higher degree of EA oversight than addressed in the EA Notification Tier for inert debris engineered fill operations because Type A inert debris poses a higher potential threat to public health, safety and the environment than the more benign inerts of concrete and asphalt.  The full range of inert Type A debris includes: composite roofing shingles, fiberglass, concrete, fully cured asphalt, uncontaminated soil, rock, gravel, clay, clay products, brick, ceramics and glass.  

-----------------------------------------------------------------------------------------------------------------
C1-10.10
17388 (i) "Inert Debris Engineered Fill Operation" and (j) "Inert Debris (Type A) Disposal Facility". These should be changed to "Inert Debris Engineered Fill" and Inert Debris (Type A) disposal operation. Inert Debris Engineered Fill should then be an "excluded" activity and "Inert Debris (type A) Disposal Operations should be an EA Notification. There is absolutely no reason or justification for an LEA to inspect any Inert Debris Disposal Operation/Facility "monthly". Quarterly is even more frequently than is necessary or justified, as the state minimum standards do not apply to Inert Type A debris.

Response: This comment has not been accommodated. C&D waste and inert debris disposal operations and facilities are placed into regulatory tiers and are subject to minimum operating standards at the level of Board review and oversight commensurate with the amount of oversight necessary to achieve mitigation of potential impacts these operations and facilities may pose to public health, safety, and the environment.

-----------------------------------------------------------------------------------------------------------------
C1-10.7
The proposed regulations also make distinctions regarding "productive" use between engineered fill verses other fill operations. Recycling (leveling or land reclamation and other uses of inert material), whether engineered or not, can be productive or beneficial uses.

Response: Comment noted.

-----------------------------------------------------------------------------------------------------------------
C1-10.2
There are no state minimum standards for solid waste handling and disposal that even apply to "inert" disposal sites, whether "engineered" or not. Wetlands issues are the concern of several other agencies, and engineering or construction concerns lie with local planning and/or building agency authority. Most jurisdictions have local grading ordinances that govern such activities. Regional Water Quality Control Boards (RWQCB) may have NPDES or stormwater construction permit requirements. State Mining And Reclamation Act and RWQCBs oversee reclamation plans at mining operations which frequently use inert debris to fill (reclaim) excavated areas.

Response: Comment noted. With the promulgation of these regulations, the State will have state minimum standards to apply to inert disposal sites. The Board has the authority to regulate disposal sites pursuant to PRC sections 40502 and 43020.  The activity of long-term C&D waste and inert debris disposal may pose threats to public health, safety and the environment. 

-----------------------------------------------------------------------------------------------------------------
C1-10.4
Existing solid waste disposal and nuisance laws and regulations can and are intended to be used to mitigate complaints or nuisance issues related to inappropriate disposal of non-inert wastes. It has been stated that the underlying concern is to "level the playing field" for waste processing and disposal operations. If this is the true purpose of the proposed construction, demolition, and inert waste regulations, it should be noted that the existing regulations are sufficient for that purpose. It is an enormous waste of resources to build and implement this complex and unnecessary set of regulations to combat a very discreet problem within the industry when existing regulation, properly applied, can sufficiently address the problem.

Response: The underlying concern of these regulations is to protect the public health, safety and the environment, not to “level the playing field.” The activity of long-term C&D waste and inert debris disposal may pose threats to public health, safety and the environment. These disposal sites require adequate CIWMB oversight by inspection and application of State Minimum Standards such as nuisance control, dust control, vector control, drainage and erosion control, noise control, traffic control, and hazardous waste load checking. 

-----------------------------------------------------------------------------------------------------------------
C1-15.2
Waste Management has never objected to any requirement, per se, to obtain Solid Waste Facility Permits (SWFPs) for the management of any C&D wastes or inert debris.  We operate several disposal facilities that are required to have full SWFPs for the disposal of C&D wastes and other types of solid wastes.  

PH-2.1
We support the regulations as written, although we do have some suggested minor amendments that we’ve submitted in our letter of March 3rd, and we would hope that we would see some of those addressed before the final package is adopted by the Board.

PH-3.1
We look forward to working with you and your staff. And again I compliment you on reaching what we think is a very fair and reasonable compromise on these regulations.

C1-13.2
In our comments on the Phase I Regulation, we indicated our concern that the Regulation may impact AB 939 compliance by changing the definition of disposal in relation to stored C&D/Inert materials in processing facilities.  The Phase II Regulation further confirms this concern because of its potential effect of reverting conventionally diverted inert waste back into disposed waste.  

C3-10.4  CMAC remains supportive of the proposed framework for the Phase II regulations, as an appropriate means to provide a comprehensive regulatory structure for disposal of CDI wastes, without overburdening accepted practices to recycle and reuse the cleanest of these inert wastes.  We appreciate your consideration of our comments.

C3-15.8  These proposed regulations now take the full universe of inert debris fill operations and inert debris Type A disposal facilities and brings them under the regulation of the Board.  

C1-13.13
We understand that the California Integrated Waste Management Board (CIWMB) intends to include the C&D/inert debris recycling and reuse facilities (Phase I) and disposal facilities (Phase II) in its solid waste regulatory tiers in order to establish regulatory oversight, permitting requirements, and minimum operating standards.  While we agree that some degree of statewide consistency is needed in the regulation of waste-related activities, such statewide regulatory standards must be realistic and proportionate to the demonstrated social and environmental problems produced by the regulated activities.  In this case, the proposed Regulations (both Phase I and Phase II) fail to meet these two basic criteria.  It is our sincere recommendation that the CIWMB reconsider the necessity of the proposed regulations and some of their most stringent requirements, as mentioned in the letter.

C1-11.27
Peck Road is in a particularly unusual position in that one of its sites crosses the boundaries of two municipalities, requiring it to satisfy to different localities interests.  Peck Road has also made a number of technical comments that it believes will make the regulations more understandable and predictable in application.

C1-14.2
We appreciate the recognition of the logistical problem discussed in our aforementioned comment letter by the CIWMB in the Statement of Reasons for the Phase II regulations. However, we strongly prefer the certainty of actual alterations to the regulations themselves.

C1-9.15
The absence of any daily tonnage limits combined with the absence of any inspections for the unregulated excluded tier, and only quarterly inspections for the notification tier, create the potential for unimaginable amounts of waste to be disposed at the facilities in question.

Response: Comments noted.

-----------------------------------------------------------------------------------------------------------------
PH-2.4
We do have some suggested modifications, some definitional questions, a question of what minimum standard should be applied to engineered fills, the definition of waste, making it consistent with the phase one regulations. And then there was a number of questions, a so-called wish list that the staff proposed and asked for feedback which we provided comment on. It’s my understanding that all this will be taken into consideration, and I guess in June or July a new version for proposed fifteen day re-notice would be brought back to this committee.

Response: Comment noted and partially accommodated by adding a C&D waste definition in section 17388(c) that is consistent with the Phase I, T14, Div 7, Chapter 3.0, Article 4, section 17225.15 requirements.

-----------------------------------------------------------------------------------------------------------------
C1-13.1
The Riverside County Waste Management Department (Department), in conjunction with the Riverside County Local Task Force (LTF), has reviewed the draft Phase II Construction & Demolition/Inert Debris Disposal Regulation (Regulation).  As indicated in our previous comment letters, dated June 20, 2002 and February 10, 2003, for the Phase I Regulation, we firmly believe that existing State solid waste regulatory structure, regional regulatory oversight by Air Quality Management Districts and Water Quality Control Boards, and local regulatory enforcement in terms of land use entitlement conditions already provide adequate scrutiny of the Construction & Demolition waste (C&D) and inert waste activities to ensure public health and safety and protection of the environment.  The proposed Regulations (both Phases) would only add another layer of bureaucracy of regulating an industry that, for the most part, poses little threat to public health and safety and the environment, by virtue of the benign materials involved.  Implementation of the proposed Regulation will seriously jeopardize many jurisdictions’ successful compliance with AB 939 solid waste diversion mandate, by virtue of the high tonnage of materials involved. 

Response: Comment noted, however, the activity of long-term inert debris disposal may pose threats to public health, safety and the environment. These disposal sites require adequate CIWMB oversight by inspection and application of State Minimum Standards such as nuisance control, dust control, vector control, drainage and erosion control, noise control, traffic control, and hazardous waste load checking.  In addition, placement in the tiers will increase the likelihood that longer-term projects will remain consistent in the type and nature of material received as well as remain consistent with engineering requirements for land use slated for reuse. Rock, soil, fully cured asphalt, uncontaminated concrete (including steel reinforcing rods embedded in the concrete), glass, brick, ceramics, clay, and clay products would be allowed.  

-----------------------------------------------------------------------------------------------------------------
C1-13.11
When the CDI and Type A Inert Debris Disposal Facilities are brought under the Tier Permitting structure, they will have to be included in the Siting Element of the Countywide Integrated Waste Management Plan (CIWMP), as disposal facilities, and, naturally, so will their disposal capacity.  Currently, the Siting Element only considers MSW disposal capacity in its 15-year disposal capacity need projections.  It is not clear as to how the Regulation would affect the Countywide disposal capacity need projection.   Given the high recyclability of C&D/Inert Debris, it would be difficult to project/estimate disposal need for this waste type in a 15-year time frame.  

Response: This would be case-by-case by jurisdiction.

-----------------------------------------------------------------------------------------------------------------
C2-2.6 It is not clear if the federal Subtitle D standards for landfill liners and final covers will apply to the new classes of C&D Disposal Facility.  Likewise, it is not clear if the Siting Criteria for landfill facilities in the Siting Element of the CIWMP needs to be revised to allow for possible different criteria for this new class of disposal facility.  

Response: The RWQCB determines on a case-by case basis whether liners and final covers apply.

-----------------------------------------------------------------------------------------------------------------
C3-20.1   We appreciate this final opportunity to comment on the proposed Phase II C&D/Inert Debris Disposal Regulations.  Along with many other stakeholders, we have actively participated in the development of these regulations, and are thankful to the Board staff for their time and consideration throughout this process.  While we are supportive of the current regulations, that support is based on our assumption that inert debris going to a disposal facility (excluding engineered fill operations that may or may not be currently permitted as a solid waste facility), will be recognized as disposal in the Disposal Reporting System (DRS). 

Response: This is the case, comment noted.
-----------------------------------------------------------------------------------------------------------------
C3-13.2
Also, the Task Force recommends that the regulations be revised to clarify that the requirements of these regulations are not applicable to solid waste landfills.

Response: This comment has been accommodated by adding “or Title 27” to Section 17387 Authority and Scope and Section 17388.3 (i) Inert Debris Engineered Fill Operations to ensure that fill activities occurring at municipal solid waste disposal facilities are not addressed in this Article.
-----------------------------------------------------------------------------------------------------------------
 C3-22.9 Revise the proposed changes to Title 14 to either include a new Tier that is relevant to our site, or include our site in Section 17388.2 (Excluded Operations Tier).

C3-22.10  Modify the requirement of Title 14 to add an additional category for sites under the direct oversight of other agencies or exempt sites that are under such oversight from the Title 14 regulations.

Response: These comments are not accommodated. The activity of long-term inert debris disposal may pose threats to public health, safety and the environment. These operations require adequate CIWMB oversight by inspection and application of State Minimum Standards such as nuisance control, dust control, vector control, drainage and erosion control, noise control, traffic control, and hazardous waste load checking.
-----------------------------------------------------------------------------------------------------------------

C3-22.12 Limit the number of overseeing agencies to avoid potential conflicts with already issued permits.

C3-22.13 Designate the City of Arcadia as the LEA for this site.

C3-22.15  Remove our site from the Solid Waste Information System (SWIS) list.

Response: These comments are beyond the scope of this rulemaking package.
-----------------------------------------------------------------------------------------------------------------
C3-15.10  We have asked staff on several occasions to provide data on the above questions.  Because they cannot respond with any degree of certainty we remain concerned that the volume of “clean” inert waste going to inert debris fill operations or inert debris Type A disposal facilities will be significant and ultimately result in local jurisdictions receiving a "recycling penalty" for inert wastes “removed from the solid waste stream and not disposed of in a solid waste landfill.’’

Response: These comments have been accommodated. CIWMB staff has responded to this writer’s request for information. In addition, at the September 17, 2003 Board Meeting, the Board adopted regulations that omitted the term “disposal” as it relates to disposal reporting for inert debris engineered fill operations, so that jurisdictions do not inadvertently receive a "recycling penalty" for inert wastes “removed from the solid waste stream and not disposed of in a solid waste landfill” and to take inert debris “off the table” so that it is not counted as either “recycling” or “disposal”.
-----------------------------------------------------------------------------------------------------------------
C3-15.9  They seek through a tiered permitting structure to allow for the three mine reclamation facilities that have a full solid waste facilities permit to retain those permits and by placing them in a “Notification Tier” avoid the material going into those mine reclamation facilities being counted as disposal.  These proposed regulations do resolve the problems at these facilities that then led to the enactment of AB 2308.  But these proposed regulations now raise many questions that staff thus far has not been able to address and that may cause the other mine reclamation facilities to count inert material as disposal. Under the proposed regulations, how many inert debris fill operation or inert debris Type A disposal facilities will now come under the Board’s regulatory authority?

What are their names and locations? How much Type A inert material is currently going into these facilities and to which jurisdictions will this material be assigned as disposal?

C2-13.4 Under the proposed regulations, how many mine reclamation facilities will come under the Board’s regulatory authority?

C2-13.5 What are their names and locations?

Response to both comments: The CIWMB is aware at this time of 14 sites that are located at former mine pits and that may be subject to the Board’s regulatory authority. They are as follows:

Azuza Land Reclamation 19-AA-0013

Waste Management, Inc.

1211 W. Gladstone St.
Azusa, CA 91702

Cal-Mat Reliance Pit # 2/Vulcan Materials Co. 19-AA-0854 

16001 Foothill Blvd.
Irwindale, CA 91706 

Cal-Mat - Vulcan 19-AR-1160 

9436 Glenoaks Blvd

Sun Valley, CA 91352
Carroll Canyon – Vulcan San Diego 

10051 Black Mountain Rd.

San Diego, CA 92126
Chandler's Palos Verdes Sand & Gravel Co  19-AE-0004 

26311 Palos Verde Drive East

Rolling Hills Estates, CA 90274
Hanson Livingston Graham Pit 

488 acres west of the San Gabriel River (605) Freeway and 

South of Arrow Highway and the Irwindale Speedway.
Irwindale, CA 91706
Holliday Inert LF 36-AA-0064 

249 East Santa Ana Avenue

Rialto, CA  92316
Nu-Way Live Oak Landfill 19-AA-0849 

Waste Management, Inc.

13620 Live Oak Lane

Irwindale, CA 91706
Peck Road Gravel Pit 19-AA-0838 

128 E. Live Oak Ave.
Monrovia, CA 91606
Pleasanton – Vulcan Livermore 

501 El Charo Rd.

Livermore, CA 94588
Rodeffer Inert Disposal Site 19-AA-0868
12321 Lower Azusa Road 

Arcadia, CA
Sun Valley – Vulcan

9436 Glenoaks Blvd.

Sun Valley, CA 91352
Strathern Inert Disposal

11201 Strathern Street

Sun Valley, CA 91352
United Rock Products Pits #1 

1245 E. Arrow Highway
Irwindale, CA 91706

-----------------------------------------------------------------------------------------------------------------
C2-2.5 When the CDI and Type A Inert Debris Disposal Facilities are brought under the Tier Permitting structure, they will have to be included in the Siting Element, and not the Non-Disposal Facility Element, of the Countywide Integrated Waste Management Plan (CIWMP), as disposal facilities, and, naturally, so will their disposal capacity.  Currently, the Siting Element only considers municipal solid waste (MSW) disposal capacity in its 15-year disposal capacity need projections.  It is not clear as to how the Regulation would affect the Countywide disposal capacity need projection.   Given the high recyclability of C&D/Inert Debris, it would be difficult to project/estimate disposal need for this waste type in a 15-year time frame. It is recommended that Disposal Capacity Needs projections in CIWMP’s exclude the highly unpredictable C&D disposal waste stream.   
Response: This comment has not been accommodated. Statute does not allow jurisdictions to exclude waste from their calculations but the jurisdiction is allowed the interpretation due to the unpredictable nature of the waste stream. Because so few, if any facilities are required a permit, there should not be a capacity impact. If a jurisdiction does experience a significant adverse consequence, the board can look at addressing the issue to make sure they are fairly addressed.

-----------------------------------------------------------------------------------------------------------------
C2-2.7 The Regulation will add additional burden to the existing regulatory process for the targeted facilities/operations, because they impose a substantial amount of additional permitting and enforcement compliance. Moreover, the proposed regulations appear not to benefit the existing CDI Disposal Facilities, because they are already regulated under a full permit, as they will be under the proposed Regulation.  

Response: Comment noted. Without the permit tier structure, all disposal activities would be required to obtain a Full Permit. Board staff has applied the tier methodology to these operations and facilities based on potential impacts to public health, safety and the environment therefore, existing CDI Disposal Facilities have been placed into the Full Permit tier.

-----------------------------------------------------------------------------------------------------------------
C2-8.6 The Regional Water Quality Control Board currently requires quarterly reporting of incoming inert materials for facilities regulated under the proposed regulations.  Is separate reporting required by the IWMB?  Are not both agencies divisions of the same CalEPA, and could not one agency be assigned primary responsibility for record keeping?

Response: Separate reporting is required, but the same data could be potentially used to meet the requirements.

-------------------------------------------------------------------------------------------------------------

“Disposal”

C1-5.3
There should be a bright line distinction in the draft regulations between an inert debris engineered fill operation and an inert debris disposal facility. The first should mean a recycling activity. By making this distinction, we feel that the “inert waste” definition and the surface mining operations language in AB 2308 (Chavez, 2002) become clear in meaning as it relates to inert debris engineered fill operations.

Response:   This comment has not been accommodated. The following language has been added to the inert debris engineered fill operation definition “Inert debris placed in an Inert Debris Engineered Fill Operation is not counted as diversion or disposal for a given jurisdiction.” This new language prohibits diversion credits resulting from beneficial reuse from being applied to these operations. In addition at the September 2003 Board  meeting Resolution 2003-449 was revised by adding: “WHEREAS, inert debris engineered fills are not subject to the disposal reporting requirements of Title 14 California Code of Regulations, Division 7, Chapter 9, Article 9.2, therefore jurisdictions will not be assigned disposal tons and inert debris engineered fills will not impact jurisdiction diversion rates;”. Clearly, placement of fill at an inert debris engineered fill operation is not a recycling activity.
-----------------------------------------------------------------------------------------------------------------

C3-7.4
This regulatory package is about disposal facilities and the activities that occur there, as indicated by the title of the proposed regulations. Burying clean inert materials and calling it "fill", while eliminating the possibility of their entry into the economic mainstream, is disposal. Disposal, via burial, of clean inert material should not constitute Beneficial Use. If the materials ultimately end up at a disposal facility, then the materials should be deemed disposed, not recycled. Removing the words "disposal" and "disposed" from these Phase II C&D Regulations is unacceptable and in direct conflict with the stated Mission and Strategic Goals of the Board.

C3-7.5
The Board must follow their own Mission Statement in regulating C&D waste and inert disposal and that Mission Statement is...

"To reduce waste, promote the management of all materials to their highest and best use, and protect public health and safety and the environment, in partnership with all Californians."

 

C3-7.6
The Board also states as their 2nd and 7th Strategic Goals...

"Assist in the creation and expansion of sustainable markets to support diversion efforts and ensure that diverted materials return to the economic mainstream."

"Promote a "zero-waste California" where the public, industry, and government strive to reduce, reuse, or recycle all municipal solid waste materials back into nature or the marketplace in a manner that protects human health and the environment and honors the principles of California's Integrated Waste Management Act.
C3-7.7
It is imperative that the Board keep the words "disposed" and "disposal" in the Phase II C&D Regulations, allowing recyclers to move materials back into the economic mainstream, providing a higher and better use than burial, as desired by the disposal industry.

C3-7.2 & C3-9.2  Removing clean inert materials from the waste stream, then burying them as fill does not take them "off the table", as Assemblyman Ed Chavez suggests in his July 9, 2003 letter to Board Chair Moulton-Patterson.  The materials

should be accounted for and that accounting should be categorized as disposed, not fee-exempt.  The suggestion by the disposal industry that engineered fill operations be regulated under the Board's handling and processing authority, versus those of disposal operations, is conflicting.  
C3-9.4  Removing the words "disposal" and "disposed" from the Proposed Regulations will unquestionably create barriers to recycling of inert materials.  The

financial incentives for burial are sufficient to keep successful recycling

businesses from competing in areas where the disposal industry has control

over the material markets.  Because of this barrier, recyclers are unable to

acquire material to market it for a higher and better use, which the Board's

Mission Statement explicitly supports--

"To reduce waste, promote the management of all materials to their

highest and best use, and protect public health and safety and the

environment, in partnership with all Californians."

C3-9.5  California aggregate recyclers are fortunate that the average cost of recycled aggregate is less than that of raw aggregate, making it a naturally competitive material and relatively simple to return to the economic mainstream.  Removing barriers to returning these materials to the economic mainstream is consistent with the Board's Strategic Plan priorities and goals which, "...include diversion of waste from landfills based on a hierarchy that prioritized waste reduction and recycling over all other options."  

In fact, recycling of these aggregate materials are precisely in line with

two of the Board's stated priorities:  

"Assist in the creation and expansion of sustainable markets to support

diversion efforts and ensure that diverted materials return to the economic

mainstream"; and, "Promote a "zero-waste California" where the public, industry, and government strive to reduce, reuse, or recycle all municipal solid waste materials back into nature or the marketplace in a manner that... honors the principles of California's Integrated Waste Management Act."
C3-9.6  This regulatory package is about disposal facilities and the activities that

occur there, as indicated by the title of the proposed regulations.  Burying clean inert materials and calling it "fill", while eliminating the possibility of their entry into the economic mainstream, is disposal. Disposal, via burial, of clean inert material should not constitute Beneficial Use.  If the materials ultimately end up at a disposal facility, then the materials should be deemed disposed, not recycled.  

C3-9.7  The CDC is aware the disposal industry has taken a position to undermine

real recycling and desires the words "disposal" and "disposed" be removed from these Phase II C&D Regulations.  The disposal industry representatives want us to believe that keeping those words in the Phase II C&D Regulations may cause them financial hardships due to fees applied to disposed materials.  However, if the final resting place of materials is a disposal facility/engineered fill, then the applicable fees are justified.  

C3-9.8  The State Legislature recognized the expertise and authority of the CIWMB

and, through AB 2308, provided an opportunity for the Board to set the

record straight.  It is imperative that the Board keep the words "disposed"

and "disposal" in the Phase II C&D Regulations, which will provide recyclers

a better opportunity to assist the Board in achieving its Mission by moving

the materials into the economic mainstream at a higher and better use than

burial methods employed by the disposal industry.

C3-20.4   Unfortunately, due to objection over the use of the term “disposal” by some stakeholders, the diversion issue has become intertwined with the removal of the word “disposal.”  Regrettably, option 3, which contains the clearest language characterizing inert debris for purposes of the DRS, also removes the word “disposal” from the regulations.  CAW supports the staff’s position that the board’s regulatory authority is rooted in the reality that—however valuable--inert fill operations are disposal activities (as opposed to handling or recycling activities).  Therefore we support Option 1, which does not remove the term disposal from the regulations.  

C2-17.2 Section 17388.2(d) of the regulations refers to Inert Debris Engineered Fill Operations as disposal activities “not subject to the disposal reporting requirements…or the disposal fee.” While these disposal operations are appropriately described here, the language fails to specifically state that inert debris disposed in an Inert Debris Engineered Fill Operation is not counted as diversion or disposal for a given jurisdiction. To that end, we propose the addition of clarifying language that would remove this ambiguity.
Response:  These comments have not been accommodated. At the September 17, 2003 Board Meeting, the Board adopted regulations that omitted the term “disposal” as it relates to disposal reporting for inert debris engineered fill operations, so that jurisdictions do not inadvertently receive a "recycling penalty" for inert wastes “removed from the solid waste stream and not disposed of in a solid waste landfill” and to take inert debris “off the table” so that it is not counted as either “recycling” or “disposal”. Although the CIWMB has eliminated references to “disposal” in the inert debris engineered fill operation definition and replaced it with “fill”, “placement” or “deposition”, the CIWMB does not interpret the activity of filling an inert debris engineered fill operation to be anything other than disposal. The fact remains that the activity of filling an inert debris engineered fill operation is “final deposition” of solid waste onto land as defined in PRC section 40192 and this Article, section 17388 (e). Further, the application of the term “disposal” is acknowledged in the title of this Article “Construction and Demolition Waste and Inert Debris Disposal Regulatory Requirements”. 

In addition, on September 17, 2003, the Board approved Resolution 2003-449 which contains the following language pertaining to disposal reporting:

WHEREAS, if inert waste is sent to a facility that is required to obtain an Inert Debris Type A Disposal Facility Registration Permit, and if as a consequence a jurisdiction’s disposal tonnage would thereby be increased and its diversion rate reduced, existing Board policy allows the Board and jurisdiction to address this issue.  Specifically, inert waste as defined in Public Resources Code Section 41821.3 (a)(1) sent to an existing facility (existing upon the effective date of the regulations) that is required to obtain an Inert Debris Type A Disposal Facility Registration Permit would be subject to the disposal reporting requirements of Title 14 California Code of Regulations, Division 7, Chapter 9, Article 9.2.  In such situations, a jurisdiction could be assigned disposal tons that could increase jurisdictions’ disposal tonnage and reduce their diversion rates.   Since, prior to the effective date of the regulations, inert waste sent to these facilities was not tracked by jurisdiction of origin, the waste cannot be added to the jurisdictions’ base-year disposal tonnage.  Therefore, in order to remedy this potential inequity, it is the Board’s intention to use existing policies and procedures to avoid future inequities.  Once these regulations become effective, staff will work proactively to notify jurisdictions about any sites that fall into this category, so that they will be aware of the potential impacts and they may take steps to prevent impacts on diversion rates, if feasible.  If the inert waste does increase future jurisdiction disposal tonnage and decrease diversion rates, existing Board policy allows the jurisdiction to address the issue.  Specifically, Board-adopted policy (January 2002 Agenda Item 33, Resolution 2002-49) allows jurisdictions to use a variety of options identified in the agenda item and resolution to reduce impacts from State, federal and other large construction and demolition projects on their diversion rate.  The Board is required to evaluate a jurisdiction’s compliance with both the numerical diversion rate and with program implementation requirements in the Biennial Review (Public Resources Code Section 41825).   In order to more accurately reflect its diversion efforts, a jurisdiction may petition to remove this tonnage from its Biennial Review report to the Board, and the Board, on a case-by-case basis will determine whether the jurisdiction’s deduction will be approved.

-----------------------------------------------------------------------------------------------------------------

C3-20.3   Recently, however, some stakeholders have raised issues not formerly contemplated by these regulations, namely, that inert debris not disposed in an inert fill operation should also be included in the group of disposed solid waste that is “off the table.”  Our position is clear, ALL inert debris not disposed in an inert fill operation, whether the broader “Type A” inert debris or the more narrowly defined type of inert debris accepted at inert fill operations, is disposal and is properly treated as such for purposes of the DRS. The regulations have never contemplated any other scenario and to do so now would require CAW to withdraw its support for these regulations.

Response: CDI Waste Disposal Facilities are considered to be a disposal activity, as it involves the final deposition of waste to land (section 17388(e)).  CDI Waste Disposal Facilities are permitted under the tiers requirements set forth in CCR, Title 14, Division 7, Chapter 5.0, Article 3.0.  Because disposal reporting is tied to disposal sites issued permits, the disposed C&D waste or inert debris is subject to the disposal reporting record requirements of Title 14 CCR, Division 7, Chapter 9, Article 9.2 the payment of the disposal fee specified in PRC Section 48000 and Revenue and Taxation Code Section 45151. Furthermore, the CIWMB exercises its authority to regulate naturally occurring soil and rock when the material is combined or commingled with inert solid waste, C&D waste and other wastes. This material when disposed is also subject to disposal reporting and the fee.
C2-6.2  Please note that the word “disposal” is inappropriately used 3 times in this definition:

· Page 3, line 31:  “ . . . means a disposal activity . . .

· Page 4, line 12: “ . . . specify in the disposal operations plan . . .”

· Page 4, line 12: “ . . . a diagram of the disposal area . . .”

We request that the word “disposal” be dropped from this definition of inert debris engineered fill operations – as well as from other sections of the proposed regulations pertaining to such fills.  In large part we are requesting that the word “disposal” be dropped due to inconsistencies with other terms in the definition.  For example:

· A clean inert fill operation is limited to only certain specified materials that must be separated from other types of materials and waste (page 3, line 32 – “only the following materials may be used”).  It can be argued that this constitutes a form of “separation for use”, not disposal.

· It is clear that the placement of the materials must be suitable to “support structural loading” – a beneficial use of the material:  for “uses such as recreation, agriculture and open space” – “in order to provide land that is appropriate for and end use consistent with approved local general and specific plans” (page 3, lines 36 – 38).  Clearly, these regulations contemplate and beneficial use of the property where these  materials are placed.

· The placement of clean inert materials may only take place “in accordance with specifications prepared by a civil engineer” (page 4, lines 3 & 4).  Clearly, these regulations require engineered specifications related to the ultimate beneficial use of the property.

· The regulations require certification that “only approved inert debris is placed as engineered fill” (page 4, lines 5 & 6).  It is clear that these regulations contemplate a complete separation of waste derived materials from other types of wastes and materials for purposes of beneficial use.

Response:   This comment has not been accommodated. The term “beneficial reuse” is not used in these regulations, although it is a term used in the proposed alternative daily cover regulations section 20685. 

The CIWMB does not interpret the activity of filling an inert debris engineered fill operation to be anything other than disposal. The fact remains that the activity of filling an inert debris engineered fill operation is “final deposition” of inert debris onto land as defined in PRC section 40192 and this Article, section 17388 (e). Further, the application of the term “disposal” is acknowledged in the title of this Article “Construction and Demolition Waste and Inert Debris Disposal Regulatory Requirements”. -----------------------------------------------------------------------------------------------------------------
C2-11.1a & C2-1.1a 
Unfortunately, the current draft of the proposed Phase II Regulations does not clearly address Assemblyman Chavez’ comments.  In particular, the term “Disposal” in Section 17388(e) is defined as “the final deposition of...inert debris onto land.”  The use of the term “inert debris” appears to refer to the defined term “Inert Debris” in Section 17388(k), but, since the reference in paragraph (e) is not initially capitalized, that cross reference remains unclear.  As currently drafted, the allowable fill materials in an “Inert Debris Engineered Fill Operation” constitute a subset of the materials listed in “inert debris”.  This proposed method of defining these terms could lead to an improper conclusion that Inert Debris Engineered Fill Operations necessarily “dispose” of materials because, as presently drafted, the definitions of these terms reference “disposal” activities.  Like Assemblyman Chavez, we do not believe that Inert Debris Engineered Fill Operations conduct “disposal” activities.  

According to information gleaned from the Board’s June 2003 workshop on the Phase II Regulations, the Board claims that its authority to regulate inert fill sites is based upon the premise that these sites conduct “disposal” activities.  We respectfully disagree.  Extensive authority exists within California law, especially within the provisions of enacted laws such as SB 515, AB 173, and AB 2308, that allows the CIWMB to regulate inert fill activities.  Thus, the Phase II Regulations need not reference “disposal” for any purpose.  

In addition, the latest draft Phase II Regulations contain definitions of  “Fill” and “Engineered Fill Activity” that appear to include an even narrower class of materials than permitted in an Inert Debris Engineered Fill Operation.  This again can create ambiguity.

Therefore, we propose that the Board change the term “Inert Debris Engineered Fill Operation” to “Engineered Fill Operation.”  The materials that may be used in an “Engineered Fill Operation”, the same materials specified in Section 17388 (l) of the most recent draft Phase II Regulations, should be separately defined as “Engineered Fill Operation Materials”.  

C2-13.3 These proposed regulations now take the full universe of mine reclamation facilities and bring them under the regulation of the Board.  They seek through a tiered permitting structure to allow for the three mine reclamation facilities that have a full solid waste facilities permit to retain those permits and by placing them in a “Notification Tier” avoid the material going into those mine reclamation facilities being counted as disposal.  These proposed regulations do resolve the problems at these facilities that then led to the enactment of AB 2308.  But these proposed regulations now raise many questions that staff thus far has not been able to address and that may cause the other mine reclamation facilities to count inert material as disposal.

C2-13.11 We believe the Legislature over a considerable amount of time has consistently expressed its preference that this activity not be regulated as a disposal activity and that the clean inert materials used for engineered fill should be considered “removed from the waste stream” for this purpose.  By calling this activity “disposal”, your currently proposed regulations appear to be contrary to the “middle ground” in AB 2308 and the legislation by Senator Chesbro.

C2-6.1  Our principle concern is your continued reference to, and use of the word, “dispose” or “disposal” when referring to clean inert material engineered fill operations.  The need to eliminate this reference is further highlighted by the changes you are proposing to make as part of the current 15-day notice period.  Please refer to the definition of “Inert Debris Engineered Fill Operation” on page 3 of the proposed regulations:

(li) “Inert Debris Engineered Fill Operation” means a disposal activity exceeding one year in duration in which only the following materials may be used: fully cured asphalt, uncontaminated concrete (including steel reinforcing rods embedded in the concrete), crushed glass, brick, ceramics, clay and clay products, which may be mixed with rock and soil.,  Those materials are spread on land in lifts and compacted under controlled conditions to achieve a uniform and dense mass which is capable of supporting structural loading, as necessary, or other uses such as recreation, agriculture and open space; and having other characteristics in order to provide land that is appropriate for an end use consistent with approved local general and specific plans approved by all governmental agencies having jurisdiction (e.g., roads, building sites, or other improvements) where an engineered fill is required to facilitate productive use(s) of the land. Filling above the surrounding grade shall only be allowed upon the approval of all governmental agencies having jurisdiction. The engineered fill shall be constructed and compacted in accordance with all applicable laws and ordinances and in accordance with specifications prepared and shall be certified by a Civil Engineer, Certified Engineering Geologist, or similar professional licensed by the State of California at least quarterly.  Said operator shall also certify under penalty of perjury that only approved inert debris is placed as engineered fill; this determination may be made by reviewing the records of an operation or by on-site inspection record and operational review. Certification documents shall be made available to the EA during normal business hours.  Acceptance of shredded tires and other inert debris pursuant to Waste Discharge Requirements prior to the effective date of this Article does not preclude an activity from being deemed an inert debris engineered fill operation, provided that the operation meets all the requirements of this Article once it takes effect. However, the operator must specify in the disposal operation plan the type of waste previously accepted, a diagram of the disposal area, and estimations of the depth of the fill material previously accepted. 

C2-6.3 Clean Inert Engineered Fills should be “taken off the table”

While it might be argued that a clean inert engineered fill has aspects of “disposal” (i.e., the disposition of solid wastes onto the land – see PRC 40192), it may also be argued that such activities have attributes of “recycling” (i.e., the process of sorting materials that would otherwise become waste and using them as fill material to meet the quality standards necessary to be used as engineered structural fill – see PRC 40180). 

The legislature has wisely chosen a middle ground by not calling such activities either “disposal” or “recycling”.  PRC Sections 41821.3 (AB 2308, Chavez – 2002) and 48007 (SB 515, Chesbro – 1999 and AB 173, Chavez – 2001) clearly refer to this activity as “inert waste removed from the waste stream and not disposed of in solid waste landfills”.  However, the above statutes and legislation also studiously avoid calling such activities “recycling”.  In essence, the legislature has acted to take this type of activity “off the table” with respect to the debate whether it constitutes either “disposal” or “recycling”.

In addition, the legislature has also provided the Board with the opportunity to rely on the phrase “inert waste removed from the waste stream and not disposed of in solid waste landfills” as means to avoid calling this activity disposal pursuant to PRC 40192.  Although, this phrase is limited to Sections 41821.3 and 48007, these are the two sections that mandate the subject regulations being considered by the Board.  Even though these statutory sections may sunset on the date that the subject regulations become effective, the Board may still rely on the definitions in these sections during this rule-making process.

PRC 41821.3 (h) specifically conditions the sun setting of that section on the “operative date of any regulations adopted by the board relating to “inert waste removed from the solid waste stream and not disposed of in a solid waste landfill”.  Thus, before the sunset of that statutory section can occur, the legislature has stated that the regulations must address “inert waste removed from the solid waste stream and not disposed of in a solid waste landfill”.  Failure to adopt regulations consistent with that statutory phrase raises questions regarding whether the statutory section would sunset.

We request that the Board adopt regulations that are consistent with previous legislation that specifically authorizes this rule making.  The regulations should be silent on calling this activity “disposal” as long as the applicable requirements of inert engineered fill operations are met.  Likewise, we also suggest that the term “recycling” not be used when referring to this activity.  We request that the regulations strike a middle ground by taking this activity “off the table” by not referring to it either as “disposal” or recycling”.

C2-6.4  Use of the word “disposal” serves no apparent purpose

The word “disposal” is used in the following sections and subdivisions of the proposed regulations in either direct or indirect reference to inert engineered fills:

· Section 17387 – Authority and Scope

· Section 17387.5 – Purpose

· Section 17388, subdivision (e) – Definition of “Disposal” and subdivision (l) – Definition of “Inert Debris Engineered Fill Operation”.

· Section 17388.2 – Inert Debris Engineered Fill Operations.

· Section 17390 – Disposal Operation Plan.

C2-6.5  The word “disposal” as used in these sections does not serve any apparent purpose and can be eliminated or modified without changing the application of the proposed regulation.  Elimination of the word “disposal” or modification to “engineered fill” will not change the effect of these regulations on inert engineered fills in any way.  We recommend that the Board consider the following modified language:

· Page 1, lines 16 & 17:  “ . . .minimum operating standards for operations and facilities that dispose of construction and demolition (C&D) waste and inert debris or place inert debris in engineered fills.
· Page 2, line 4: “ . . . information concerning individual disposal sites or engineered fill operations.
· Page 3, line 1: “(e)  "Disposal" means the final deposition of C&D waste debris or inert debris onto land, except that inert engineered fills are inert waste removed from the solid waste stream and not disposed of in solid waste landfills..
· Page 3, line 30: “Inert Debris Engineered Fill Operation” means a filling disposal activity exceeding one year in duration . . .”
· Page 4, line 11: “ . . . the operator must specify in the disposal engineered fill operation plan . . .”
· Page 4, line 12: “ . . . a diagram of the disposal engineered fill area . . .”
· Page 4, line 23: “ . . . operating record shall may include the disposal engineered fill operation plan for inert debris engineered fill operations, . . .”
· Page 6, line 2: “. . . Disposal and Engineered Fill Operations and Facilities . . .”
· Page 8, line 4: “ . . . Each operator of an inert debris engineered fill operation shall file a “Disposal Engineered Fill Operation Plan”.
· Page 8, line 13: “. . . inert debris disposed placed during the previous year.”
· Page 8, line 16: “. . . upon completion or cessation of disposal engineered fill activities . . .”
· Page 8, lines 17 – 18: “. . . prior to completion of disposal engineered fill activities . . .”
· Page 8, lines 20 & 21: “. . . Upon the final disposal of waste placement of clean inert materials at the site, the operator shall cover the site of disposal engineered fill  with three feet of compacted soil . . .”
· Page 9, line 1: “. . . requirements for operator certification of materials disposed placed in the fill . . .”
· Page 13, line 14: “. . . Section 17390.    Disposal Engineered Fill Operation Plan . . .”
· Page 13, line 16: “. . . shall file with the EA a Disposal Engineered Fill Operation Plan.
· Page 13, line 29: “. . . (e) Total acreage contained within the operating or disposal engineered fill areas;

· Page 14, line 3: “. . . (l)  Planned method for final disposal of the solid waste placement of inert materials as an engineered fill;

· Page 14, line 9: “. . . A general description of the proposed final productive use(s), if any, of the disposal engineered fill area.
C2-6.6  Waste Management supports the substance of the regulatory requirements that are proposed for the various types of operations covered by these regulations – including inert engineered fills.  Waste Management is prepared to manage our inert engineered fill operations in full compliance with the regulations as proposed – with only one exception.  We wish to operate our engineered fills neither as “disposal” nor “recycling” operations.  

C2-6.7  Waste Management requests that clean inert material engineered fills not be regulated as “disposal” operations.  If the waste derived materials are sufficiently separated from other waste types and suitable for beneficial use as structural fill then there is no reason to regulate such operations as disposal activities.  The most important function that these regulations can serve is to ensure that only those limited types of waste derived materials that are suitable for engineered fills are actually used – but this function occurs prior to placement of the materials into the fill.  The focus of these regulations should be on keeping unsuitable materials and wastes out of engineered fills – not on regulating the activity as disposal once placement of solely suitable materials has already occurred.  Once the “inert-inert” threshold is attained, there is no reason to regulate the placement of suitable materials in an engineered fill as “disposal”.  

C2-6.8  The regulations should continue to keep this type of activity “off the table” by neither referring to it as “disposal” or “recycling”.  I would be pleased to meet with you and other representatives of the Board to further discuss these recommended changes at your convenience.
C2-1.1  We reviewed Assemblyman Ed Chavez’ July 9, 2003 letter to the Honorable Linda Moulton-Patterson.  Peck Road agrees with Assemblyman Chavez’ comments.  Peck Road has a fill operation in the Assemblyman’s district, and, like Mr. Chavez, seeks a tiered regulatory structure that ensures mine reclamation activities can be supported and encouraged to the greatest extent possible.

C2-11.1  Section 17388 We reviewed Assemblyman Ed Chavez’ July 9, 2003 letter to the Honorable Linda Moulton-Patterson.  Vulcan agrees with Assemblyman Chavez’ comments.  Vulcan has mining reclamation projects in the Assemblyman’s district, and, like Mr. Chavez, seeks a tiered regulatory structure that ensures that “these mining reclamation activities can be supported and encouraged to the greatest extent possible.”

C2-11.2   & C2-1.2  We also submit two suggestions for modifying the language in the regulations to meet the issues raised by Assemblyman Chavez.  

In the first alternative, we propose a new subparagraph 17388(e)(2), which should read “Disposal does not include the use or deposit of Engineered Fill Operation Materials in an Engineered Fill Operation”.  This would allow the Board to delete the word “disposal” from the definition of “Inert Debris Engineered Fill Operation” in Section 17388(l).

C2-11.3  & C2-1.3 In the second alternative, the definition of “Solid waste” in Section 17388(u) should be amended to read:

“‘Solid waste’ means the same as in PRC section 40191, provided, however, that Engineered Fill Operation Materials removed from the waste stream and not disposed of in a facility holding a solid waste facility permit shall not be deemed ‘solid waste’.”  

This approach employs the language adopted by the Legislature when it passed Public Resources Code Section 48000, which provided that inert debris should not be subject to the state fee. These changes substantively address Assemblyman Chavez’ concerns and remain consistent with the intention of the Legislature.

C2-13.2 As you will recall in November 2001 the Board found that that many cities and counties that are host to construction and demolition projects undertaken by state or federal agencies, local school districts and others, saw their disposal tonnage rise dramatically and without notice as a result of such projects.  In these cases local agencies, that have previously met or exceeded their AB 939 requirements to divert 50% of their solid waste from disposal in a solid waste landfill, saw that success dramatically reversed by the actions of state or federal agencies, local school districts and others when clean inert materials they generate are counted as disposal when beneficially used for mine reclamation.

C2-17.1 While we support the intent of the proposed C&D/Inert Debris Disposal Regulations, we are concerned that the regulations fail to adequately address the treatment of inert debris. Inert debris is currently given special status where it is neither reported as disposal nor diversion. Assembly Bill 2308 (Chavez, 2002)  makes it clear that inert debris is “of the table” regarding reporting requirements. As AB 2308 is set to sunset, these proposed regulations will act as the only authority governing the classification of inert debris disposed in Inert Debris Engineered Fill Operations. Consequently, we believe the proposed regulations should uphold the special status AB2308 gave inert debris.

C3-5.2  Section 17388 (l) We believe that the placement of inert debris at an Inert Debris Engineered Fill Operation (IDEFO) be considered neither “disposal” or “recycling” and would support either Issue 1, Alternative 2 or 3.  We further believe that calling inert debris that is placed at an IDEFO neither “disposal” or “recycling” is consistent with recent legislation that “takes this material off the table” regarding diversion.

C3-5.3  The inert debris placed at an IDEFO will be done so to support a beneficial use(s).  One of the expressed purposes of these regulations is to encourage inert debris placed at IDEFO’s because it is better for the environment and our society and gives incentives to do so.  Calling this activity “disposal” will open the door for disincentives potentially at the local level where unnecessary fees may be levied. Choosing inappropriate words such as “disposal” and “dispose” is in conflict with one of the significant purposes of these proposed regulations.

C3-10.1   Of the three options, CMAC recommends option #2 to remove the term “disposal” as it relates to inert debris engineered fill operations.  While we understand the term “disposal” as used in the proposed regulation for inert debris engineered fill operations does not trigger state disposal fees, we do not believe the term appropriately describe a fill activity for mine reclamation.  Fill activities for mine reclamation are a reuse of material for a productive, second use of the property.  As such, our members believe it is best not to describe this as “disposal.”  It could lead to incorrect interpretations of the activity by other entities and jurisdictions.

C3-8.1
We understand that there may be confusion with regard to the word disposal, but also agree that there needs to be clarification that diversion will no be counted toward engineered fills.  We therefore support Alternative 3 in section (l) and the use of  “fill,” “placement,” or “deposited” as alternative words to be used however appropriate in all of the other sections where this issue is was referenced in the August 13, 2003 Phase II Issue and Alternatives Summary.

C3-13.1
With regard to the use of the term “disposal” in describing inert debris engineered fill operations, the Task Force is opposed to the adoption of these regulations if they define fill used at these operations as “disposal.”  As defined, these operations require the compaction of the fill materials to enable structural loading for the end use.  These materials will serve a beneficial purpose and therefore should not be termed “disposal.”  The Task Force supports either of the two alternatives which do not refer to the fill material at inert debris engineered fill operations as “disposal”.

C3-15.6  In addition to the extensive factual history described above, there has been extensive legislative history on the issue of construction and demolition waste and inert debris disposal pertaining to the payment of disposal fees and counting of these materials as disposal for purposes of local jurisdiction compliance with AB 939.  First through SB 515 (Chesbro, 1999) and AB 173 (Chavez, 2001) dealing with the fee issue, and more recently through AB 2308 (Chavez, 2002) dealing with the AB 939 disposal counting issue.  All of these measures defined this type of mine reclamation engineered fill operations as “inert waste removed from the waste stream and not disposed of in solid waste landfills”.  Although, these statutory provisions sunset when you adopt the regulations you are currently considering, I believe they still provide the Board with adequate authority to adopt regulations that are consistent with this legislation.  We believe the language of SB 515, AB 173, and AB 2308 provides the board great latitude in adopting regulations in a manner consistent with this legislation.

C3-15.7  Great care was exercised in all of these legislative measures to seek a middle ground where this type of activity would not be characterized as either “recycling” or “disposal”.  AB 2308, which was approved last year with overwhelming legislative support, was very carefully crafted (with the extensive involvement by the Board) to take these types of materials “off the table” so that they would not be counted as either “recycling” or “disposal”.

C3-15.12  Finally, the staff’s proposed Resolution language regarding disposal reporting at Inert Debris Type A Disposal Facilities in the Registration tier for consideration at the September 8, 2003 Permitting and Enforcement Committee is inadequate, providing much of the same rational for those who initially opposed AB 2308.

C3-15.13  We believe the Legislature over a considerable amount of time has consistently expressed its preference that this activity not be regulated as a disposal activity. By calling this activity “disposal”, your currently proposed regulations appear to be contrary to the “middle ground” in AB 2308 and the legislation by Senator Chesbro.

C3-15.14  We urge that you revise these regulations to reflect our comments above and that these new regulations not result in inert material going to inert debris fill operation or inert debris Type A disposal facilities counting as disposal.  

C3-14.2
Vulcan, Peck Road and Hanson understands that, at present, CIWMB staff recommends Alternative 1 because the Board is concerned that its authority to regulate inert fill sites rests upon the premise that these sites conduct “disposal” activities.  Vulcan, Peck Road and Hanson respectfully disagrees and hopes that the CIWMB remains open to alternative views.  Extensive authority exists within California law, especially within the provisions of enacted statutes such as SB 515, AB 173, and in particular AB 2308, that allows the CIWMB to regulate inert fill activities.  None of these statutes label inert fill operations as "disposal" and no known question exists concerning the jurisdiction or basis for such laws.  

C3-14.3  Simply, the CIWMB's jurisdiction is not dependent upon these operations constituting "disposal".  Despite numerous requests and opportunities to do so, CIWMB staff has yet to share any legitimate basis for the claim that inert fill operations must be deemed "disposal" for the CIWMB to regulate them.  Outside of this jurisdictional concern, Vulcan, Peck Road and Hanson remains unaware of any reason for considering Inert Debris Engineered Fill Operations as a “disposal” of solid waste.

C3-20.2   Our reading of the current regulations is that inert debris ‘deposited’ at engineered fill operations (inert fill operation) would be treated as “off the table” for the purposes of the DRS.  In other words, it would not be counted as disposal or diversion for a given jurisdiction.  This is the undeniable status given to this type of operation under AB2308 (Chavez 2002).  

C3-20.5   Additionally, CAW believes including language from option 3 in the final statement of reasons specifying that disposal at inert fill operations is “not counted as disposal or diversion for a given jurisdiction,” would clarify the diversion issue.  Accordingly we strongly urge the Board to include such language as part of their resolution to adopt the staff recommended option.

C3-22.14  Delete all references to the terms “disposal”, “waste”, “landfill” for inert debris engineered fill operation as these onerous terms will impose a future stigma to the site.

C3-21.31  
Waste Management requests that clean inert material engineered fills operating in the Notification Tier not be regulated as “disposal” operations.  If the waste derived materials are sufficiently separated from other waste types and suitable for beneficial use as structural fill then there is no reason to regulate such operations as disposal activities.  The most important function that these regulations can serve is to ensure that only those limited types of waste derived materials that are suitable for engineered fills are actually used and there is proper compaction– but this function occurs prior to permanent disposition of the materials.  The focus of these regulations should be on keeping unsuitable materials and wastes out of engineered fills – not on regulating the activity as disposal once placement and compaction of suitable materials has occurred.  Once the “inert-inert” threshold is attained, there is no reason to regulate the permanent disposition of suitable materials in an engineered fill as “disposal”.  The regulations should continue to keep this type of activity “off the table” by neither referring to it as “disposal” or “recycling/diversion”.  
C3-21.10  
Clean Inert Engineered Fills should be “taken off the table”.  While it is clear that a clean inert engineered fill has aspects of “recycling” (i.e., the process of sorting materials that would otherwise become waste and using them as fill material to meet the quality standards necessary to be used as engineered structural fill – see PRC 40180), some parties have argued that such activities have attributes of “disposal” (i.e., the disposition of solid wastes onto the land – see PRC 40192),
C3-21.11  The legislature has wisely chosen a middle ground by not calling such activities either “disposal” or “diversion”.  PRC Sections 41821.3 (AB 2308, Chavez – 2002) and 48007 (SB 515, Chesbro – 1999 and AB 173, Chavez – 2001) clearly refer to this activity as “inert waste removed from the waste stream and not disposed of in solid waste landfills”.  However, the above statutes and legislation also studiously avoid calling such activities “recycling” or “diversion”.  In essence, the legislature has acted to take this type of activity “off the table” with respect to the debate whether it constitutes either “disposal” or “recycling”.

We request that the Board adopt regulations that are consistent with previous legislation that specifically authorizes this rule making.  The regulations should be silent on calling this activity “disposal” as long as the applicable requirements of inert engineered fill operations are met.  Likewise, we also suggest that the terms “recycling” or “diversion” not be used when referring to this activity.  We request that the regulations strike a middle ground by taking this activity “off the table” by not referring to it either as “disposal” or recycling”.

C3-21.12  
Use of the word “disposal” serves no apparent purpose.  The word “disposal” as used in the previously proposed regulations does not serve any apparent purpose and can be eliminated or modified without changing the application of the proposed regulation.  Elimination of the word “disposal” or modification to “engineered fill” will not change the effect of these regulations on inert engineered fills in any way.  

Response: These comments have been accommodated. During the rulemaking process, stakeholders argued for the use of terms other than “disposal” in reference to the activity of filling an inert debris engineered fill operation. The rationale being that there are negative perceptions associated with the term “disposal” and some stakeholders believed that by omitting the term “disposal” they could contest local disposal fees applied to their operations. Stakeholders also argued that the legislature acted to take this type of activity “off the table” with respect to the debate whether it constitutes either “disposal” or “recycling” in Chapter 993, Statutes of 2002, (Chavez, AB 2308).  

At the September 17, 2003 Board Meeting, the Board adopted regulations that omitted the term “disposal” as it relates to disposal reporting for inert debris engineered fill operations, so that jurisdictions do not inadvertently receive a "recycling penalty" for inert wastes “removed from the solid waste stream and not disposed of in a solid waste landfill” and to take inert debris “off the table” so that it is not counted as either “recycling” or “disposal”. Although the CIWMB has eliminated references to “disposal” in the inert debris engineered fill operation definition and replaced it with “fill”, “placement” or “deposition”, the CIWMB does not interpret the activity of filling an inert debris engineered fill operation to be anything other than disposal. The fact remains that the activity of filling an inert debris engineered fill operation is “final deposition” of solid waste onto land as defined in PRC section 40192 and this Article, section 17388 (e). Further, the application of the term “disposal” is acknowledged in the title of this Article “Construction and Demolition Waste and Inert Debris Disposal Regulatory Requirements”. 

In addition, on September 17, 2003, the Board approved Resolution 2003-449 which contains the following language pertaining to disposal reporting:

WHEREAS, if inert waste is sent to a facility that is required to obtain an Inert Debris Type A Disposal Facility Registration Permit, and if as a consequence a jurisdiction’s disposal tonnage would thereby be increased and its diversion rate reduced, existing Board policy allows the Board and jurisdiction to address this issue.  Specifically, inert waste as defined in Public Resources Code Section 41821.3 (a)(1) sent to an existing facility (existing upon the effective date of the regulations) that is required to obtain an Inert Debris Type A Disposal Facility Registration Permit would be subject to the disposal reporting requirements of Title 14 California Code of Regulations, Division 7, Chapter 9, Article 9.2.  In such situations, a jurisdiction could be assigned disposal tons that could increase jurisdictions’ disposal tonnage and reduce their diversion rates.   Since, prior to the effective date of the regulations, inert waste sent to these facilities was not tracked by jurisdiction of origin, the waste cannot be added to the jurisdictions’ base-year disposal tonnage.  Therefore, in order to remedy this potential inequity, it is the Board’s intention to use existing policies and procedures to avoid future inequities.  Once these regulations become effective, staff will work proactively to notify jurisdictions about any sites that fall into this category, so that they will be aware of the potential impacts and they may take steps to prevent impacts on diversion rates, if feasible.  If the inert waste does increase future jurisdiction disposal tonnage and decrease diversion rates, existing Board policy allows the jurisdiction to address the issue.  Specifically, Board-adopted policy (January 2002 Agenda Item 33, Resolution 2002-49) allows jurisdictions to use a variety of options identified in the agenda item and resolution to reduce impacts from State, federal and other large construction and demolition projects on their diversion rate.  The Board is required to evaluate a jurisdiction’s compliance with both the numerical diversion rate and with program implementation requirements in the Biennial Review (Public Resources Code Section 41825).   In order to more accurately reflect its diversion efforts, a jurisdiction may petition to remove this tonnage from its Biennial Review report to the Board, and the Board, on a case-by-case basis will determine whether the jurisdiction’s deduction will be approved.

-----------------------------------------------------------------------------------------------------------------
C3-22.5  The proposed deletion of the word “disposal” and replacement with the words either “placement” and or “fill” is not appropriate for our site as we do not consider this project to be a disposal site.  We are not operating in order to provide potential disposers a facility for addressing their waste stream. We operate solely to recover the site to a higher future use, to protect groundwater resources during the effort and to rapidly mitigate the over-steepened condition of the three walls of the former quarry.

Response: Comment noted.
-----------------------------------------------------------------------------------------------------------------
Scales/Weight Requirements

C2-9.15 Section 17388.3 (h) Inert Debris (Type A) Disposal Facilities
Since the proposed regulatory tiers are not based upon weight limits, Inert Debris Type A Disposal Facilities should be allowed to utilize volume to weight conversions rather than the mandatory use of scales.


(h) Each operator will determine the weight of all material received at the facility for handling and will maintain records of the weight of materials in accord with State Minimum Standards.  Weight shall be determined by the use of volume-based conversions or the use of scales, which may be located at the operation or off-site.
C2-2.8 We understand that the California Integrated Waste Management Board (CIWMB) intends to include the C&D/inert debris recycling and disposal facilities (Phase II) in its solid waste regulatory tiers in order to establish regulatory oversight, permitting requirements, and minimum operating standards.  While we agree that some degree of statewide consistency is needed in the regulation of waste-related activities, such statewide regulatory standards must be realistic and proportionate to the demonstrated social and environmental problems produced by the regulated activities.  In this case, the proposed Regulations fail to meet these two basic criteria.  I sincerely recommend that the CIWMB reconsider the necessity of the proposed regulations and some of their most stringent requirements, as mentioned in this letter.
“(a)   Each site operator shall maintain records of weights or volumes accepted in a form and manner approved by the EA.  Such records shall be submitted to the EA upon request, accurate to within 10 percent and adequate for overall planning purposes and forecasting the rate of site filling”.  (emphasis added)

The accuracy that scales provide is not necessary to meet the objective of this standard. Also, Section 17389(d), of the proposed regulations, allows for weights or volumes (Page 11, Line 33) and Section 17390(g) requires that the Disposal Operation Plan include the conversion factor used if tonnage is determined from records of cubic yards (Page 12, Lines 30 and 31).

It is understood that a factor to convert volume of inert debris to tonnage is much more accurate than a factor to convert volume of municipal solid waste to tonnage.  There is less variability in inert debris relative to assigning a conversion factor.

C2-4.3 The amortization of the cost of scales can be a significant issue, especially for operations that have a remaining life span of 1-3 years.  Regardless, the ongoing cost of operating scales including additional manpower, electricity, maintenance, repair, calibration and certification is not warranted.  We strongly contend that requiring a scale to be used at an IDEFO is an example of unnecessary over regulation.

C2-4.4 From a practical perspective, scales may not be compatible with some sites.  For example, some sites may not have electricity to run the scales.  A power generator would have to be brought on-site to operate the scale.  The emissions associated with the generator are not justifiable.  The sites size, shape or space available, may not allow for a scale or the alignment for a scale necessary for large trucks.

C2-4.5 At the hearing, the staff pointed out that the operator had an option in the proposed regulations to use an off-site scale rather than installing one onsite.  This is also impractical.  The IDEFO has typically multiple debris sources and it would be impractical to have a scale at each of the source sites.  Likewise, it is impractical to divert all truck traffic to a public scale, the nearest most likely out of the way and at some distance.  The extra time spent, fuel consumed, pollutants emitted and wear and tear to our streets, roads, and highways to travel to a public scale is unwarranted. In summary on this issue, a good reason has not been given as to why a scale is necessary at an IDEFO.  Until one is given, we believe this requirement should be deleted.

C2-4.2 Section 17388.2(h) Use of Scales (Page 8, Line 21)
We understand that the requirement for including scales to weigh incoming debris for disposal was prompted as a reaction by staff regarding the Board’s inclusion of scales in the Phase 1 regulations.  We further understand that the reason for the Board’s inclusion of the use of scales in the Phase 1 regulations was to assure accuracy relative to tons/day tier assignment.   

This level of accuracy is not necessary for an Inert Debris Engineered Fill Operation (IDEFO) that reports only an annual amount of debris deposited.  Matter of fact, Section 17388.2(d) of the proposed Phase II Regulations refers to State Minimum Standards.  One of these standards, Section 20510 Disposal Site Records, states:

“(a)   Each site operator shall maintain records of weights or volumes accepted in a form and manner approved by the EA.  Such records shall be submitted to the EA upon request, accurate to within 10 percent and adequate for overall planning purposes and forecasting the rate of site filling”. (emphasis added)

The accuracy that scales provide is not necessary to meet the objective of this standard.

Also, Section 17389(d), of the proposed regulations, allows for weights or volumes (Page 11, Line 33) and Section 17390(g) requires that the Disposal Operation Plan include the conversion factor used if tonnage is determined from records of cubic yards (Page 12, Lines 30 and 31).

It is understood that a factor to convert volume of inert debris to tonnage is much more accurate than a factor to convert volume of municipal solid waste to tonnage.  There is less variability in inert debris relative to assigning a conversion factor.
C2-9.4 Allow the use of volume to weight conversion factors for regulated activities rather than mandating the use of scales for all facilities

C2-9.14 Section 17388.2 (h) Inert Debris Engineered Fill Operations
Since the proposed regulatory tiers are not based upon weight limits, Inert Debris Engineered Fill Operations should be allowed to utilize volume to weight conversions rather than the mandatory use of scales.  This allowance volume based records is acknowledged in Section 17389 (d) Record Keeping Requirements.


(h) Each operator will determine the weight of all material received at the operation for handling and will maintain records of the weight of materials in accord with State Minimum Standards.  Weight shall be determined by the use of volume-based conversions or the use of scales, which may be located at the operation or off-site.

C2-11.4  & C2-1.4 Section 17388.2  As discussed in the June 2003 workshop, Section 17388.2 contains one impractical and unduly onerous provision.  

Section 17388.2(e) proposes to require the installation and use of scales at Inert Debris Engineered Fill Operation sites.  Since these sites will fall into the new EA Notification tier, which does not involve the payment of the state’s waste fee, it makes no sense for operators to become obligated to weigh the materials. 

Scales also present other problems.  They would be economically infeasible to install at the fill sites, and many, if not all, sources of inert materials would not have them and could not feasibly install them.  Further, in many cases the inert material is intermixed with dirt, making it impossible to determine the amount of fill material received at the site.  Since the regulations do not require empirical, exact information regarding the weight of accepted inert material, it makes no sense to require scales at these facilities.  We request that the Board delete this provision.

C2-11.4a  At this moment, Vulcan keeps track of the amount of materials deposited in its sites by volumetric calculations that, over time, have proved reasonably accurate

C2-1.4a Scales would be economically infeasible to install for many small operators, such as Peck Road.  

C2-1.4b Further, in light of the tight traffic lanes mandated by Peck Road’s site, massive traffic jams would occur with many trucks waiting to be weighed.  

C3-1.2
Scales/Weight Records: Option # new language.  There needs to be some flexibility for recording good deeds.  In some cases, small operators and especially those who deal with green waste, do not have scales and have traditionally dealt with volume measurements.

C3-5.5  We have vigorously opposed the requirement to use scales to determine weight for reporting purposes.  The State Minimum Standard (Section 20510) included by reference in the proposed regulations, requires weights or volumes to be submitted “accurate to within 10 percent”.  Requiring scales is an unnecessary cost to meet the objectives of this standard and the proposed regulations.  Also, it will be impracticable to place and operate scales at many sites as outlined in previous letters to you (copies attached for your reference).  We have also raised the issue of using off-site scales, an alternative as provided by these regulations, has environmental consequences.

No one has given a good reason why scales are necessary and we believe there isn’t one.  Until one is offered, the cost, impracticable nature and the environmental consequences of using scales is not justifiable. Alternative 2 offers certain exemptions to the scale requirement based on life of the operation and if the operation is in a rural area.  While this alternative eliminates the cost and impractical use for a few sites, this alternative doesn’t go far enough.  Consequently, we support Alternative 3 for all three sections.

 
C3-6.4
Scales:  We will be placing both material obtained from off site and material from on site in our engineered fill.  What value is it to weigh part of what is being placed?  And weighing what we self generate is not an option.  We haul our silt in 30 and 75 ton off road trucks, which will not fit, on our scales.  
C3-6.5
Also, would it make sense to weigh a truck carrying asphalt and concrete going to the engineered fill and not weigh a truck carrying asphalt and concrete to be recycled in crushed miscellaneous base?
C3-6.6
Registration under these new regulations will be another layer and another cost. We asked that you do no harm with these new regulations.  Calling an Engineered Fill “Disposal” and creating a scale requirement will cause harm.

C3-8.3
Section 17388.3, Inert Debris Engineered Fill Operations, subsection (h), Section 17388.4, Inert Debris Type A Disposal Facilities, subsection (i), & Section 17388.5, CDI Waste Disposal Facilities, subsection (b).  Issue 2, 3, and 4:

The LEA agrees that there should be an alternative to the scale requirement as scale weight measurements may not be available or practical to all facilities in all instances statewide, and another method of weight determination would give LEA’s flexibility to work with such operators outside of enforcement.  Therefore we support Alternative 2, which will add language that provides exceptions to the current draft weight requirement.

C3-10.2   We recommend option # 3 to not require use of scales for material coming into an inert debris engineered fill operation.  While we understand the Waste Board wants to account for material placed in inert debris engineered fill operations, we believe other requirements in the proposed regulation for notification, engineering certification, plans, reporting, and inspection should meet this objective.   

C3-10.3   We also understand that the Waste Board wants to retain consistency with scale requirements in the Phase I CDI Processing regulations.  However, in Phase I, material production facilities (or, more accurately, inert debris recycling centers) are not required to have scales to weigh incoming materials.  So, inclusion of scales at inert debris engineered fill operations would create an inconsistency between the Phase I and Phase II regulations at material production facilities.  This could often mean inconsistent requirements on the same property.

C3-13.3
 With regard to the scale requirements, the Task Force recommends that the Waste Board develop criteria based on facilities’ remaining capacity (in cubic yards) to determine which facilities should be required to use scales.  Only facilities which have a large remaining capacity should be required to use scales.  The impact of scale requirement is more significant on facilities with small capacity which may not have the ability to recover their costs for implementing the requirement.

C3-14.6  As far as Vulcan, Peck Road and Hanson can determine, no need exists for an Inert Debris Engineered Fill Operation to have exact measurements of the weight of material accepted for deposit.  The volume of material and its relative compaction constitutes the relevant information from an engineering and public safety perspective.  The weight of the material remains wholly irrelevant.  Other than satisfying mere curiosity, accurate tracking of weight neither assists site operators, nor does it assist LEAs and the CIWMB in fulfilling their functions of regulating and monitoring these facilities.

C3-14.7  At the August 25, 2003 workshop on these proposed regulations, CIWMB staff expressed support for Alternative 2.  CIWMB staff articulated two reasons for supporting the installation of scales at inert debris engineered fill operations: 1) requiring scales would render the Phase II regulations consistent with the recently adopted Phase I regulations, and 2) certain CIWMB board members seek accurate weight information for materials accepted at these operations.  Unfortunately, neither rationale benefits public safety or appears logical upon closer examination. 

C3-14.8  Consistency with the Phase I regulations makes little sense as the separate regulatory packages govern different types of operations.  Since they govern different types of operations, it makes good sense to properly tailor the regulations to the types of sites regulated.  Clearly, the same regulatory structure will not work for, as an example, transfer stations handling many different types of materials and Inert Debris Engineered Fill Operations.  Further, fostering consistency among different types of sites is contrary to the purpose of the tiered regulatory structure, which intend to regulate sites and impose burdens on them which correspond to the risk they pose to public health and safety.  Keeping accurate accounts of incoming and outgoing flows of material is certainly necessary for certain kinds of recycling sites and transfer stations.  No corresponding, similar need exists for Inert Debris Engineered Fill Operations.

C3-14.9  In support of the "scales" requirement, CIWMB staff also cited a desire by some members of the Board for accurate information regarding Inert Debris Engineered Fill Operations.  While Vulcan, Peck Road and Hanson respects the Board’s desire for the most accurate information possible, we do not believe that the need for the information justifies the cost.

C3-14.10  To some extent, CIWMB staff has already recognized the lack of justification for the "scales" requirement by tentatively supporting a compromise position.  CIWMB staff tentatively recommends Alternative 2, which proposes to exclude Inert Debris Engineered Fill Operations located in rural areas from the scale-weighing requirement.  Vulcan disagrees with this position and urges the CIWMB to not require scales at Inert Debris Engineered Fill Operations.

If the CIWMB exempts rural sites from this requirement, then the information the Board collects will remain subject to the variations inherent in using conversion factors.  The Board’s desire for accurate information is only met if all Inert Debris Engineered Fill Operations utilize scale weighing.  Given that the staff has recognized that such a requirement is highly burdensome to rural sites, it would serve no purpose to have only urban and suburban Inert Debris Engineered Fill Operations report such information.  Moreover, as noted in Vulcan's previous comment letters, constructing and maintaining scales pose significant costs and logistical challenges for inert fill operations.  In addition to the added costs and logistical problems, requiring scales only at certain inert fill sites and not others essentially discriminates among sites on the sole basis of location-- despite the fact that all of these sites accept nearly identical materials.  This is patently unfair and could pose disincentives for the public to direct inert fill to certain sites.

C3-14.5  Second Issue: Should all, Some or No Inert Debris Engineered Fill Operations be Required to Have all Incoming Amounts Weighed by Scales? 

The second issue concerns whether Inert Debris Engineered Fill Operations should be required to have all incoming amounts weighed at scales (either off-site when loading, during transportation, or on-site).  CIWMB staff proposed three alternatives:

1. All Inert Debris Engineered Fill Operations would be required to utilize scales to weigh incoming amounts.

2. All Inert Debris Engineered Fill Operations except those in rural areas and those set to close within three years would be required to utilize scales to weigh incoming amounts.

3. No Inert Debris Engineered Fill Operations would be required to utilize scales to weigh incoming amounts, and conversion factors based on volume could be utilized instead.

Vulcan, Peck Road and Hanson strongly supports Alternative 3.  

C3-22.6  The addition of weight scales at the site is unnecessary for us to achieve the project goal of reclaiming the land to a higher use. We have no interest in the weight of the material that comes to our site. We do have a significant interest in the nature of the material that is accepted for placement as engineered fill, and to that extent, potential import material is heavily scrutinized prior to acceptance. We have a detailed fill specification, prepared by a licensed geotechnical engineer, that limits our acceptance and placement of material.

C3-22.7  Weight scales would place an operational and financial burden on the already difficult project. The sole focus of the project is to safely restore the site to its already approved future grade. The quantification of the weight of the import is not beneficial to the project goals. We strongly request that the proposed weight scale requirement for section 17388.3-17388.5 be deleted.

C3-22.8  If the weight scale requirement is not deleted, we request that a volumetric conversion to weight be used to estimate the tonnage of imported inert debris for the duration of the project. Note that this estimate would, of course include material that is NOT inert debris. Additionally, many of the trucks that arrive at the site cannot provide us with their empty weights and this would result in significant inaccuracies in the weight calculations.

C3-22.11  Eliminate the proposed weight scales requirement.

C3-21.22  
Scales and Weighing of wastes and materials. As a matter of practice, Waste Management believes that the provision of scales for accurately weighing and maintaining records of materials managed at our facilities that are covered by the regulation of the CIWMB is appropriate.  This is true regardless as to whether the facility is a fully permitted solid waste landfill or a clean inert engineered fill regulated under the notification tier as proposed by these regulations.  With respect to the provision of scales and the requirements to weigh materials and maintain weight records, Waste Management is fully prepared to comply with the previously proposed versions of the regulations (Issues 2, 3, and 4 – Alternative 1).  

C3-21.23  
However, we recognize that there may be difficulty in complying with the scale and weighing requirements for remote rural facilities.  Thus, we are generally supportive of the changes proposed in Issues 2, 3, and 4 – Alternative 2.  With respect to inert engineered fills, these options provide the following exceptions to the weight requirement.

C3-21.24  
The requirement for scales does not take effect until one year after the effective date of the regulations.  We support this provision although we would not support a longer transition period.  No more than one year should be allowed to put scales in place for weighing materials managed at a clean inert engineered fill.

C3-21.25  
Operations in a rural city or rural county may determine the weight of materials using conversion factors authorized by the EA.  We support this provision.
C3-21.26  
Operations that will cease activities within 3 years (as reflected in the operation plan) may determine the weight of materials using conversion factors authorized by the EA.  We support this provision if the pending closure time frame was reduced from 3 years to a shorter period of time – say one year.  We are particularly concerned that an operator may claim to be closing within 3 years but, in reality, does not close within 3 years and continues to operate without scales.  How long will it take an EA to require that scales be provided?  Alternatively, an operator can simply gain an additional 2 years by stating that the facility will close within 3 years.  They could then “change their mind” after 2 years and 363 days, amend their operation plan and install scales and still be in compliance – thus gaining an additional 2 years (minus 1 day!) to install the required scales.

Response: These comments have been accommodated. On September 17, 2003, the Board adopted the C&D Waste and Inert Debris Disposal Phase II regulations and Resolution 2003-449 revised. The adopted regulations do not require a scale when calculating weight records for inert debris engineered fill operations, but weight records (based on scales) would be required within 1 year for other C&D waste and inert debris disposal facilities, except for those in rural counties and cities and that will close within a specified number of years.

The Board based their scale alternatives decision on the limited benefit for operations when there is no real value in terms of additional protection to public health, safety and the environment just to be consistent with the Phase I regulations. In addition, the material sent to inert debris engineered fill operations is more homogeneous and could lend itself to a greater than 10 percent level of accuracy using a conversion factor. For disposal facilities on the other hand, scales weight records requirements are needed for this more diverse waste stream to precisely track incoming waste streams for disposal reporting although exceptions to this rule were made for rural jurisdictions and sites closing within five years.
-----------------------------------------------------------------------------------------------------------------
C3-7.3
Additionally, the scales/waste records requirement must remain in the language because they are necessary for tracking inert material, particularly related to materials claimed as Beneficial Use. These inert materials entered the waste stream and must be accounted for. Assemblyman Ed Chavez' July 9, 2003 letter to you suggests these buried materials be taken "off the table". This suggestion of "off the table" brings to my mind some of the creative accounting techniques recently employed by some of America's large corporations. The removal of the material from the accounting system is inappropriate and in conflict with the tracking of inert debris under Title 14 CCR.

C3-9.3  Additionally, the scales/waste records requirement must remain in the language because they are necessary for tracking inert material, particularly related to materials claimed as Beneficial Use.  These inert materials entered the waste stream and must be accounted for.  There is no "off the table" or "removed from the waste stream" category of accounting, as suggested by Assemblyman Ed Chavez, or any other no-mans land category of accounting that is appropriate in the tracking of inert debris under Title 14 CCR.
C3-12.4
If the CIWMB proceeds with the Phase II C&D regulation, as currently proposed by staff, and not accept our recommendations, as discussed in the above, we feel that at a minimum, the new regulation require all permitted C&D disposal facility operators to install a weighing scale on-site for accurate measurement of the size of the C&D disposal waste stream so that allocation of C&D tonnage by jurisdiction can be reported in the County’s Disposal Reporting System on a regular basis.  Without reliable disposal tonnage and allocation data from the permitted C&D disposal facilities, confusions and disputes are likely to arise between cities and counties during evaluation of AB 939 compliance.

Response: These comments have not been accommodated. On September 17, 2003, the Board adopted the C&D Waste and Inert Debris Disposal Phase II regulations and Resolution 2003-449 revised. The adopted regulations do not require a scale when calculating weight records for inert debris engineered fill operations, but weight records (based on scales) would be required within 1 year for other C&D waste and inert debris disposal facilities, except for those in rural counties and cities and that will close within a specified number of years.

The Board based their scale alternatives decision on the limited benefit for operations when there is no real value in terms of additional protection to public health, safety and the environment just to be consistent with the Phase I regulations. In addition, the material sent to inert debris engineered fill operations is more homogeneous and could lend itself to a greater than 10 percent level of accuracy using a conversion factor. For disposal facilities on the other hand, scales weight records requirements are needed for this more diverse waste stream to precisely track incoming waste streams for disposal reporting although exceptions to this rule were made for rural jurisdictions and sites closing within five years.
-----------------------------------------------------------------------------------------------------------------
2nd 15-day Comment Period Alternatives

(This section contains comments relating to the two issues as identified in the September 2002 Board Agenda Item. Similar comments may also be addressed in other areas of this document.)

C3-2.1
The corresponding choices of this LEA are as follows:

1) Issue 1………………Alternative 3 in Section 17388 (l), and alternative 2 in all other sections.

2) Issues 2 and 3:……...Alternative 2 in all sections.

3) Issue 4:…………….. Alternative 1.

C3-4.4 We also concur with Issue 1, Alternative 2, wherein Subsection (f) contains language that deletes the term “disposal” and replaces it with “fill.”  Likewise, we support Issue 1, Alternative 2, wherein Subsection (g) deletes the term “disposal” and replaces it with “placement” or “fill.” 

C3-4.5 We concur with Issue 2, Alternative 3, wherein the scale requirement is deleted from Subsection (h).  

C3-4.6 Section 17388.4   Inert Debris (Type A) Disposal Facilities

We recommend consideration of Issue 3, Alternative 3, wherein this version of Section 17388.4, Subsection (j) deletes the scale requirement.

C3-4.7 Section 17388.54  CDI Disposal Facilities

We agree with Issue 4, Alternative 3, wherein this version of Subsection (b) deletes the scale requirement.

C3-5.4  Section 17388 (o) 
We support Issue 1, Alternative 2;

Section 17388.3 (c).  We support Issue 1, Alternative 2

Section 17388.3 (e).  We support Issue 1, Alternative 2

Section 17388.3 (f).  We support Issue 1, Alternative 2

Section 17388.3 (g).  We support Issue 1, Alternative 2

Sections 17388.3, 17388.4 and 17388.5

C3-5.6  Section 17390. We support Issue 1, Alternative 2.

C3-4.3 Section 17388.3   Inert Debris Engineered Fill Operations

We concur with Issue 1, Alternative 2, wherein Subsection (c) contains alternative language that deletes the term “disposal,” thereby changing the name of the “disposal operation plan” to “operation plan.”  Support for this alternative is consistent with the reasons stated for Alternative 2 in Subsection (l) and the recommendation for EA Notification.

For reasons previously described, we agree with Issue 1, Alternative 2, wherein Subsection (e) contains alternative language that replaces the term “disposed” with “deposited.” 

C3-4.8 Section 17390  Disposal Operation Plan. We affirm Issue 1, Alternative 2 wherein this version of Section 17390 deletes the word “disposal” and replaces it with either “fill” or “placement.”  
C3-1.1
Defining Fill: Option #1 - as not "disposal".  I would also add: "may count as diversion if past landfilling policy included such materials as documented by landfill records."

C3-6.7
Either Alternative 2 or 3 with work with the Disposal issue, and the no scale option is our choice with the scale issue.

C3-7.1
I support the language proposed by staff that does not delete the terms "disposal” or "disposed" for the following sections:
Section 17388 subsection (l), Issue 1, Alternative 1- no changes

Section 17388 subsection (o), Issue 1, Alternative 1- no changes from 7/31/03 version of proposed regulations

Section 17388.3 subsections (c, e, f, and g), Issue 1, Alternative 1- no changes from 7/31/03 version of proposed regulations

Section 17388.3 subsection (h), Issue 2,3,4, Alternative 1- no changes from 7/31/03 version of proposed regulations

Section 17388.4 subsection (i), Issue 2,3,4, Alternative 1- no changes from 7/31/03 version of proposed regulations

Section 17388.5 subsection (b), Issue 2,3,4, Alternative 1- no changes from 7/31/03 version of proposed regulations

Section 17390, Issue 1, Alternative 1- no changes from 7/31/03 version of proposed regulations.

C3-9.1  The CDC strongly supports the language proposed by staff that does not

delete the terms "disposal” or "disposed" for the following sections:

Section 17388  subsection (l), Issue 1, Alternative 1- no changes

Section 17388  subsection (o), Issue 1, Alternative 1- no changes from

7/31/03 version of proposed regulations

Section 17388.3  subsections (c, e, f, and g), Issue 1, Alternative 1- no

changes from 7/31/03 version of proposed regulations

Section 17388.3  subsection (h), Issue 2,3,4, Alternative 1- no changes from

7/31/03 version of proposed regulations

Section 17388.4  subsection (i), Issue 2,3,4, Alternative 1- no changes from

7/31/03 version of proposed regulations

Section 17388.5  subsection (b), Issue 2,3,4, Alternative 1- no changes from

7/31/03 version of proposed regulations

Section 17390, Issue 1, Alternative 1- no changes from 7/31/03 version of

proposed regulations.

C3-12.5
We would also like to express our support of Alternative #2 for Issue #1, as identified in the August 12, 2003 edition of the proposed regulation, i.e., the removal of the term “disposal” from those sections that refer to Inert Debris Engineered Fill Operations.  It will avoid unnecessary confusion with the other 2 regulated tiers of C&D disposal activities/facilities.

C3-14.1  
Vulcan, Peck Road and Hanson support Alternative 3.  Inert Debris Engineered Fill Operations should be excluded from consideration as “disposal” to properly segregate such operations from those activities which warrant the regulatory burden associated with facilities that pose some public health and safety concern.  Such exclusion is consistent with the purpose of AB 2308.

C3-14.4  
Vulcan, Peck Road and Hanson strongly prefers proposed Alternative 3 over Alternative 2.  This is because the regulations should address concerns raised by other industry representatives and some local jurisdictions that some risk exists that inclusion of formerly unregulated sites in the tiered regulatory structure could skew reporting of recycling and diversion.  Alternative 3 ameliorates this perceived problem.

C3-17.1  Specific Comment: 

Section 17388 (l):  We prefer the language in Issue 1, Alt. 3.

Section 17388 (o):  We prefer the language in Issue 1, Alt. 2.

Section 17388.3 (c):  We prefer the language in Issue 1, Alt. 2.

Section 17388.3 (e):  We prefer the language in Issue 1, Alt. 2.

Section 17388.3 (f):  We prefer the language in Issue 1, Alt. 2.

Section 17388.3 (g):  We prefer the language in Issue 1, Alt. 2.

Section 17388.3-5:  If any CDI material is going to be counted towards AB 939 disposal, then the County prefers the language in Issue 2, 3, 4 Alt. 2.  If no material is going to be included in AB 939 disposal reporting, the County prefers the language in Issue 2, 3, 4 Alt. 3.

Section 17390:  We prefer the language in Issue 1, Alt. 2.

C3-21.1  
Clean Inert Debris “Disposal” Issue:  We support Issue 1, Alternative 3 as described in the public notice:  “delete the term “disposal” and use the terms “deposited” and “fill” in place of the terms “disposed” or “disposal”, along with an explanation that inert debris is not counted as diversion or disposal for a given jurisdiction.

C3-21.30  
We can support, with some reservation, Issue 2, Alternative 2 as described in the public notice:  “add language that provide exemption to the weight requirement” with respect to clean inert engineered fill operations.  We request that the transition period for any operating facility to provide scales be not longer than 1 year.  Alternatively, we are prepared to comply with Issue 2, Alternative 1, should the board require that scales be provided on the effective date of the regulations.

C3-21.28  
Waste Management supports the substance of the regulatory requirements that are proposed for the various types of operations covered by these regulations – including inert engineered fills.  Waste Management is prepared to manage our inert engineered fill operations in full compliance with the regulations as proposed – with the following Alternatives as proposed:
Issue 1, Alternative 3:  Delete the term “disposal” and use the terms “deposited” and “fill” in place of the terms “disposed” or “disposal”, along with an explanation that inert debris is not counted as diversion or disposal for a given jurisdiction.  We wish to operate our engineered fills neither as “disposal” nor “recycling/diversion” operations.

C3-21.14  
Waste Management requests that clean inert material engineered fills not be regulated as “disposal” operations.  Once the “inert-inert” threshold is attained, there is no reason to regulate the placement of suitable materials in an engineered fill as “disposal”.  

For these reasons, we strongly support the deletion of the word “disposal” as proposed in Issue 1, Alternative 3.  We support the concept that the use of clean inert debris in engineering fill operations should be considered neither “disposal” nor “recycling” nor “diversion.”

C3-21.3  
Scales and Weighing of wastes and materials:  We can support, with some reservation, Issue 2, Alternative 2 as described in the public notice which would “add language that provide exemption to the weight requirement” with respect to clean inert engineered fill operations.  However, we are prepared to comply with Issue 2, Alternative 1, should the board require that scales be provided on the effective date of the regulations.

C3-21.4  
We have provided comments previously on our primary concern related to the “disposal” issue that has been raised before during the original 45-day comment period and 1st 15-day comment period.  The changes you are proposing during the 2nd 15-day comment period as part of Issue 1, Alternative 3 appear to address our previous concerns.

C3-21.5 - 6 
Clean Inert Debris “Disposal” Issue

As you are proposing in Issue 1, Alternative 3, Waste Management strongly supports the deletion of the word “disposal” when describing and defining the operation of an inert debris engineered fill operation.  We believe the term “disposal” should be deleted for the following reasons: A clean inert fill operation is limited to only certain specified uncontaminated materials that must be separated from other types of materials and waste (“only the following inert debris may be used”).  This constitutes a form of “separation for use”, not disposal, and provides a clear basis for CIWMB jurisdiction over engineered inert fills.

Response:  
Issue 1: At the September 17, 2003 Board Meeting, the Board adopted regulations that omitted the term “disposal” as it relates to disposal reporting for inert debris engineered fill operations, so that jurisdictions do not inadvertently receive a "recycling penalty" for inert wastes “removed from the solid waste stream and not disposed of in a solid waste landfill” and to take inert debris “off the table” so that it is not counted as either “recycling” or “disposal”. 

Although the CIWMB has eliminated references to “disposal” in the inert debris engineered fill operation definition and replaced it with “fill”, “placement” or “deposition”, the CIWMB does not interpret the activity of filling an inert debris engineered fill operation to be anything other than disposal for purposes of asserting out legal authority to regulate. The fact remains that the activity of filling an inert debris engineered fill operation is “final deposition” of solid wast onto land as defined in PRC section 40192 and this Article, section 17388 (e). Further, the application of the term “disposal” is acknowledged in the title of this Article “Construction and Demolition Waste and Inert Debris Disposal Regulatory Requirements”. 

Issue 2: On September 17, 2003, the Board adopted the C&D Waste and Inert Debris Disposal Phase II regulations and Resolution 2003-449 revised. The adopted regulations do not require a scale when calculating weight records for inert debris engineered fill operations, but weight records (based on scales) would be required within 1 year for other C&D waste and inert debris disposal facilities, except for those in rural counties and cities and that will close within a specified number of years. 

The Board based their scale alternatives decision on the limited benefit for operations when there is no real value in terms of additional protection to public health, safety and the environment just to be consistent with the Phase I regulations. In addition, the material sent to inert debris engineered fill operations is more homogeneous and could lend itself to a greater than 10 percent level of accuracy using a conversion factor. For disposal facilities on the other hand, scales weight records requirements are needed for this more diverse waste stream to precisely track incoming waste streams for disposal reporting although exceptions to this rule were made for rural jurisdictions and sites closing within five years.
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Assembly Bill
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California Code of Regulations
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Conditional Use Permit
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California Redemption Value
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Cubic Yard
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Enforcement Agency
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Division of Occupational Safety and Health, Calif. Dept. of 




Industrial Relations
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Diversion, Planning & Local Assistance Division of CIWMB

DTSC


Department of Toxic Substances Control
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Environmental Protection Agency
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Final Statement of Reasons
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Initial Statement of Reasons

LEA


Local Enforcement Agency
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Large Volume Transfer/Processing Facility
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Memorandum of Understanding

MRF


Material Recovery Facility

MSDS


Material Safety Data Sheet

MVT/PF

Medium Volume Transfer/Processing Facility
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Office of Administrative Law

P&E


Permitting and Enforcement Division of CIWMB

PRC


Public Resources Code
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Report of Disposal Site Information
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Report of Facility Information
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Report of Waste Discharge
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Regional Water Quality Control Board
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Senate Bill
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Source Reduction Recycling Element
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State Minimum Standard(s)
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State Water Resources Control Board

TPD


Tons Per Day
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Transfer Station

US EPA

United States Environmental Protection Agency

WDR


Waste Discharge Requirement
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