FINAL STATEMENT OF REASONS

LANDFILL CLOSURE AND POSTCLOSURE MAINTENANCE


FINAL STATEMENT OF REASONS

LANDFILL CLOSURE AND POSTCLOSURE MAINTENANCE

September 2002

Title 27:

Environmental Protection


Division 2:
Solid Waste

Subdivision 1:
Consolidated Regulations for Treatment, Storage, Processing or Disposal of Solid Waste

SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

Chapter 2:
Definitions

Article 2:
Special Definitions

Section 20164.
Combined CIWMBM & SWRCB Technical Definitions (Discrete Unit)
Changes to this section are necessary to accurately reflect the intent of what a discrete unit is.  Discrete units are those portions (units) of a landfill that are sufficiently separate from each other so that can be considered unique.  The revision returns the definition to its previous wording prior to being changed in July 1997.  The existing definition is too broad and can apply to any portion of a landfill since any portion of a landfill can be described. 

Chapter 3:
Criteria for All Waste Management Units, Facilities, and Disposal Sites

Subchapter 5:
Closure and Post-Closure Maintenance

Article 2:
Closure and Post-Closure Maintenance Standards for Disposal Sites and Landfills

Section 21110.
CIWMB – Time Frames for Closure

Subsection (b)

The Bureau of State Audits (Auditor) conducted an audit of the Board’s oversight of the State’s solid waste landfills.  The Audit Report, released by the Auditor in December 2000 contains recommendations with respect to regulations for closure and postclosure maintenance of landfills.  The report found that landfill operators are slowing waste acceptance to very low levels to delay or avoid closure.  Delaying landfill closures leaves the landfill in an unclosed state and perpetuates the time the landfill may pose a threat to public health and safety and the environment.  The report recommended that the regulations be revised to address this issue.

As long as these sites remain unclosed they will continue to pose a greater threat to public health and safety and the environment than a properly closed site.  Moreover, the Integrated Waste Management Board’s (CIWMB) directive is to be proactive and prevent problems from occurring rather than reactive and address potential problems after they have occurred.  Therefore, it is not appropriate to leave these sites in an unclosed manner for many years.  Closure standards have been previously developed both at the State and Federal level since these sites are potential threats to public health and safety and the environment.  These standards are required to be implemented after the “final receipt of waste.”  The proposed trickling regulation does not require immediate closure of a landfill but further defines the final receipt of waste.  If it is determined that a landfill has received its final receipt of waste, existing standards require implementation of closure activities.

Subsection (b)(1) & (2)
These standards are necessary to determine at what flow level a landfill may be considered to have received the final receipt of waste and is avoiding and/or delaying closure.  The regulations address two situations: (1) where a landfill is not receiving any flow and (2) where a landfill is receiving very small amounts of waste compared to permitted or previous normal waste flow.  The standard also implements Public Resources Code 44004(g) by addressing temporary suspension of activities.  These standards do not apply to permitted landfills that have not yet been built nor have accepted waste.

Subsection (b)(3)
This section is needed to specify the appropriate criteria by which an extension of the time to begin closure activities may be extended.  Extensions to the closure deadline are necessary to address legitimate and appropriate reasons for landfills to accept low flows or to be inactive for an extended period of time.  The regulations do not specify any specific legitimate or appropriate criteria to allow for the greatest flexibility.  Appropriate criteria could include diminished flows due to loss of customers to competing landfill and short-term inactivity to allow for construction of environmental controls.
Steps necessary to prevent threats to public health and safety and the environment include, but are not limited to, installation of intermediate cover; establishment and maintenance of vegetation on the intermediate cover; erosion and runon/runoff controls; adequate sloping of the landfill for drainage; controls for landfill gas; and partial closure.
Subsection (b)(4)
This section is needed to specify the application procedure, timelines, and information needs for a request for a closure timeline extension.

Subsection (b)(5)

This section specifies the timelines and procedures for the review and approval/denial of a closure timeline extension request.

Subsection (b)(6)
This section is necessary to specify the procedures by which the existing solid waste facilities permit needs to be reviewed and/or revised, as necessary and appropriate, to reflect the significant change in the landfill operation.  Existing regulations require revision of permits when significant changes to landfill operations are proposed.

Subsection (b)(7)
This section is necessary to specify that the requirements of section 21110(a) apply if a timeline extension is not approved.

Subsection (b)(8)

This section allows for landfills that meet the criteria specified in (b)(1) or (2) to avoid the necessity of applying for and requesting a closure timeline extension if the landfill is to close within a short time period thereby avoiding an administrative process for a potential short term closure timeline extension.

Subsection (b)(9)

This section specifies that subsection (b) applies only to the entire landfill and not to portions of the landfill.  This section is necessary to clarify the intent of the section.

Subsection (e)
Revisions to this section were made to clarify and document the existing procedures.

Chapter 4:
Documentation and Reporting for Regulatory Tiers, Permits, WDRs, and Plans

Subchapter 3:
Development of Waste Discharge Requirements (WDRs) and Solid Waste Facility Permits

Article 2:
CIWMB – Applicant Requirements

Section 21570.
CIWMB – Filing Requirements

Subsection (f)(6)

Revisions to this section were made to reference the appropriate sections that describe the various types of closure and postclosure maintenance plans that may be required as part of the filing requirements.  The clarification has no regulatory effect.

Revisions to the Note were necessary to coincide with regulatory changes reestablishing the CIWMB as the coordinating agency for the closure and postclosure maintenance plan review and approval process.

Section 21640.
CIWMB – Review of Permits

Subsection (b)
Revisions to this section clarified existing requirements that are specified in sections 21780, 21865, and 21890.

Article 3.1:
CIWMB – CIWMB Requirements

Section 21685.
CIWMB – Proposed Permit: CIWMB Processing Requirements

Subsection (b)(5)
Landfill operators are not obtaining approval of closure plans in a timely manner.  Current standards only require that closure plans be considered “complete” (i.e., only contain enough information to allow for review) for the Board to concur with permit issuance.  Complete plans do not ensure that public health and safety and the environment are being fully protected.  Approved closure plans would allow for staff to determine that the plans fully comply with standards for the protection of public health and safety and the environment.  Furthermore, once the permit is issued the operator has limited incentive to obtain approval of the closure plan.  Staff is limited in the actions they can take to require landfill operators to comply with existing closure plan requirements.  Also, the CIWMB may be acting on permits without staff reviewing closure plans including cost estimates.

This section only applies to the review of closure and postclosure maintenance plans in conjunction with the processing of a solid waste facility permit application.  This section has no regulatory impact on the full closure plans review process specified in section 21860.

Subchapter 4:
Development of Closure/Post-Closure Maintenance Plans

Section 21780.
CIWMB – Submittal of Closure and Post Closure Maintenance Plans

Subsection (b)

Revisions to this section were necessary to coincide with regulatory changes reestablishing the CIWMB as the coordinating agency for the closure and postclosure maintenance plan review and approval process.

Subsection (c)

Revisions to this section were necessary to clarify the requirements of this section.  The changes have no regulatory effect.

Subsection (e)

Revisions to this section reflect current practice.  Since all three regulatory agencies, CIWMB, Local Enforcement Agency (LEA), and Regional Water Quality Control Board (RWQCB), must all review and approve closure plans, it is appropriate that all agencies agree on the timing for the plans.

Subsection (f)

Existing regulations require that final closure and postclosure maintenance plans be submitted two years prior to the anticipated date of final receipt of waste.  This section was added to address those instances where the two year time period cannot be met because of a change in the anticipated closure date.

Section 21860.
CIWMB – Schedules for Review and Approval of Closure and Postclosure Maintenance Plans

Operators are not always submitting closure plans when required or in a timely manner.  Since the CIWMB is not the coordinating agency, enforcement action to obtain approvable closure plans falls to the LEA and RWQCB.  The CIWMB currently has limited authority in directly ensuring that closure plans are submitted as required and reviewed in a timely manner since the CIWMB is not a party to the initial review process.  Consequently, this lack of coordination hinders effective closure activities.  Prior to regulatory changes promulgated in 1997, the CIWMB did coordinate the review and approval of closure and postclosure maintenance plans.

Revisions to this section are necessary to reestablish the CIWMB as the coordinating agency for the closure and postclosure maintenance plans review and approval process.

Subsection (b)
The duties of the coordinating agency would include, but not be limited to, notifying reviewing agencies that a closure plan has been received; verify that the reviewing agencies have also received the plan; establish the 120-day review period; periodically apprise reviewing agencies of the progress of the review including review time schedule deadlines; facilitate resolution of any conflicts in the review; and coordinate with the owner/operator for prompt response to comments.
Subsection (g)

Existing regulations did not specify any timelines for review of resubmitted closure plans.  This regulation is necessary to specify the timelines.

Section 21865.
CIWMB – Amendment of Closure and Postclosure Maintenance Plans

Subsection (a)

Revisions to this section were necessary to clarify the requirements of this section.  The changes have no regulatory effect.

Subsection (b)(4)
Revisions to this section were necessary reflect current practice and to ensure that updated cost estimates are accurate and reflect true costs.  Costs estimates need to be reevaluated at the time of plan amendment (at least every five years) since adjustments just due to inflation do not accurately reflect the true changes in costs.  The Note was to clarify the intent of the regulation and current practice.

Section 21870.
CIWMB – Implementation of Closure Plan

Subsection (d)
Revisions to the section were necessary to reflect current requirements contained in other sections and to reflect current practice.

Subsection (e)
Operators are ceasing operating landfills without obtaining closure plan approval and implementing closure activities.  Issuance of permits that reflect closure would help to address this issue by enhancing the LEA’s enforcement authority.  If permits are issued, additional enforcement options are available since violations of permit conditions afford other enforcement opportunities.  Furthermore, statute is nebulous concerning the direct enforceability of closure plan provisions absent a permit.  Statute (PRC 43507) states that upon receipt of final shipment of waste the approved closure and postclosure maintenance plans are to be the governing documents for the disposal site.  As the authority for enforcing compliance with these plans is not clearly specified in the statutes, incorporation of the plans into the existing solid waste facility permit is advisable.

The section specifies the procedures by which a final closure and postclosure maintenance plan is incorporated into the existing solid waste facility permit and the eventual administrative revision of the permit.
Section 21880.
CIWMB – Certification of Closure
Subsection (d)
Revisions to the section were necessary to reflect current requirements contained in other sections and to reflect current practice.  Furthermore, statute is nebulous concerning the direct enforceability of closure plan provisions absent a permit.  Statute (PRC 43507) states that upon receipt of final shipment of waste the approved closure and postclosure maintenance plans are to be the governing documents for the disposal site.  As the authority for enforcing compliance with these plans is not clearly specified in the statutes, incorporation of the plans into the existing solid waste facility permit is advisable.

REASONABLE ALTERNATIVES TO THE PROPOSED REGULATORY ACTION

Chapter 2:
Definitions

Article 2:
Special Definitions

Section 20164.
Combined CIWMBM & SWRCB Technical Definitions (Discrete Unit)
The CIWMB considered the alternative of making no amendment to the regulation, but determined that the proposed amendment is necessary to accurately reflect the intent of what a discrete unit is and that no alternative would be as effective and less burdensome to private persons or businesses while at the same time protecting public health and safety and the environment.

Chapter 3:
Criteria for All Waste Management Units, Facilities, and Disposal Sites

Subchapter 5:
Closure and Post-Closure Maintenance

Article 2:
Closure and Post-Closure Maintenance Standards for Disposal Sites and Landfills

Section 21110.
CIWMB – Time Frames for Closure

Subsection (b)

The CIWMB considered the alternative of making no amendment to the regulation but determined that the proposed amendment is necessary to address the issue of landfill operators that are slowing waste acceptance to very low levels to delay or avoid closure and that no alternative would be as effective and less burdensome to private persons or businesses while at the same time protecting public health and safety and the environment.

Subsection (b)(1) & (2)
The CIWMB considered various alternative flow levels when setting the standard for which a landfill may be considered to have received the final receipt of waste and is avoiding and/or delaying closure.  The standard for long-term inactive landfills (12 months) is consistent with RCRA Subtitle D and, therefore, cannot be increased to a longer time period.  The standard for low flow landfills uses a value of 30 percent of the average waste flow as the standard because a higher value is too high and would encompass a large number of landfills, while a lower value is too low and would allow for the incremental reduction of flows.  The ten-year time period for flow average was chosen since ten years would reasonably capture the most recent flow regime.  The ten-year standard would also encompass those landfills that would be considered to be currently be receiving low flows and may be avoiding or delaying closure.  The minimum and maximum tonnage years were excluded from the average calculation to account for large waste flow anomalies due to unique events (e.g., earthquake, forest fire, flood, etc.).  Likewise, the two-year compliance period was chosen due to potential flow anomalies.

Subsection (b)(3)
The CIWMB considered including a list of appropriate reasons or criteria that would justify a timeline extension for closure.  A list of justifiable reasons was not included because any list would be non-exhaustive.  Furthermore, some could interpret incorrectly the regulation to prohibit extensions unless the justification included a listed reason.  Conversely, others could interpret the regulation to allow any extension if one of the listed reasons was used even though the reason may not be appropriate in all cases.  Furthermore, by not specifying any specific legitimate or appropriate criteria allows for the greatest flexibility.  Therefore, the avoidance or delay of closure was the only included criteria since this was the primary reason for the amended regulation.

Subsection (b)(4)
The CIWMB considered various application timelines and application requirements but determined that no alternative would be as effective and less burdensome to private persons or businesses while at the same time protecting public health and safety and the environment.

Subsection (b)(5)

The CIWMB considered various review and approval timelines and procedures but determined that no alternative would be as effective and less burdensome to private persons or businesses while at the same time protecting public health and safety and the environment.

Subsection (b)(6)
The CIWMB considered the alternative of making no amendment to the regulation but determined that the proposed amendment is necessary to specify the procedures by which the existing solid waste facilities permit needs to be reviewed and/or revised, as necessary and appropriate, to reflect the significant change in the landfill operation and that no alternative would be as effective and less burdensome to private persons or businesses while at the same time protecting public health and safety and the environment.

Subsection (b)(7)
The CIWMB considered the alternative of making no amendment to the regulation but determined that the proposed amendment is necessary to specify that the requirements of section 21110(a) apply if a timeline extension is not approved and that no alternative would be as effective and less burdensome to private persons or businesses while at the same time protecting public health and safety and the environment.

Subsection (b)(8)

The CIWMB considered the alternative of making no amendment to the regulation but determined that the proposed amendment is necessary to allows for landfills that meet the criteria specified in (b)(1) or (2) to avoid the necessity of applying for and requesting a closure timeline extension if the landfill is to close within a short time period thereby avoiding an administrative process for a potential short term closure timeline and that no alternative would be as effective and less burdensome to private persons or businesses while at the same time protecting public health and safety and the environment.

Subsection (b)(9)

The CIWMB considered the alternative of making no amendment to the regulation but determined that the proposed amendment is necessary to specify that that subsection (b) applies only to the entire landfill and not to portions of the landfill and that no alternative would be as effective and less burdensome to private persons or businesses while at the same time protecting public health and safety and the environment.

Subsection (e)
The CIWMB considered the alternative of making no amendment to the regulation but determined that the proposed amendment is necessary to clarify and document existing procedures and that no alternative would be as effective and less burdensome to private persons or businesses while at the same time protecting public health and safety and the environment.

Chapter 4:
Documentation and Reporting for Regulatory Tiers, Permits, WDRs, and Plans

Subchapter 3:
Development of Waste Discharge Requirements (WDRs) and Solid Waste Facility Permits

Article 2:
CIWMB – Applicant Requirements

Section 21570.
CIWMB – Filing Requirements

Subsection (f)(6)

The CIWMB considered the alternative of making no amendment to the regulation but determined that the proposed amendment is necessary to clarify and reference the appropriate sections that describe the various types of closure and postclosure maintenance plans that may be required as part of the filing requirements and the filling of the plans with the CIWMB and that no alternative would be as effective and less burdensome to private persons or businesses while at the same time protecting public health and safety and the environment.

Section 21640.
CIWMB – Review of Permits

Subsection (b)
The CIWMB considered the alternative of making no amendment to the regulation but determined that the proposed amendment is necessary to clarify existing requirements and that no alternative would be as effective and less burdensome to private persons or businesses while at the same time protecting public health and safety and the environment.

Article 3.1:
CIWMB – CIWMB Requirements

Section 21685.
CIWMB – Proposed Permit: CIWMB Processing Requirements

Subsection (b)(5)
The CIWMB considered the alternative of making no amendment to requiring full approval of closure and postclosure maintenance plans by the LEA, RWQCB, and CIWMB.  The no amendment alternative was not included in the regulations since this perpetuates the status quo which has already been determined by the Board to be inadequate.  Current statute (Public Resources Code 43504) allows the Board to suspend or revoke a permit if an acceptable closure plan is not submitted within a reasonable time period.

Although current regulations include timelines for review and approval/denial of closure plans, to avoid the potential situation where the processing of a permit is delayed only due to water quality concerns in a closure plan, the regulations require for the purpose of permit concurrence to include plans that are deemed consistent with state minimum standards for closure and postclosure maintenance by the Board for those portions of the plans within Board jurisdiction.  RWQCB or LEA approval of closure plans is not needed for Board permit concurrence.  

Subchapter 4:
Development of Closure/Post-Closure Maintenance Plans

Section 21780.
CIWMB – Submittal of Closure and Post Closure Maintenance Plans

Subsection (b)

The CIWMB considered the alternative of making no amendment to the regulation but determined that the proposed amendment is necessary to coincide with regulatory changes reestablishing the CIWMB as the coordinating agency for the closure and postclosure maintenance plan review and approval process and that no alternative would be as effective and less burdensome to private persons or businesses while at the same time protecting public health and safety and the environment.

Subsection (c) & (e)

The CIWMB considered the alternative of making no amendment to the regulation but determined that the proposed amendment is necessary to clarify existing requirements and that no alternative would be as effective and less burdensome to private persons or businesses while at the same time protecting public health and safety and the environment.

Subsection (f)

The CIWMB considered the alternative of making no amendment to the regulation but determined that the proposed amendment is necessary to address those instances where the two year time period cannot be met because of a change in the anticipated closure date and that no alternative would be as effective and less burdensome to private persons or businesses while at the same time protecting public health and safety and the environment.

Section 21860.
CIWMB – Schedules for Review and Approval of Closure and Postclosure Maintenance Plans

The CIWMB considered the alternatives of making no amendment to the regulation or to only allow the CIWMB to be the coordinating agency.  The CIWMB determined that the proposed amendment is necessary to address coordination issues with regards to closure and postclosure plans and to allow for other regulatory agencies to be the coordinating agency as necessary and appropriate and that no alternative would be as effective and less burdensome to private persons or businesses while at the same time protecting public health and safety and the environment.

Subsection (g)

The CIWMB considered the alternative of making no amendment to the regulation but determined that the proposed amendment is necessary since existing regulations did not specify any timelines for the review for resubmitted closure plans.  Various timelines were considered but the CIWMB determined that no alternative would be as effective and less burdensome to private persons or businesses while at the same time protecting public health and safety and the environment.

Section 21865.
CIWMB – Amendment of Closure and Postclosure Maintenance Plans

Subsection (a)

The CIWMB considered the alternative of making no amendment to the regulation but determined that the proposed amendment is necessary to clarify existing requirements and that no alternative would be as effective and less burdensome to private persons or businesses while at the same time protecting public health and safety and the environment.

Subsection (b)(4)
The CIWMB considered the alternative of making no amendment to the regulation but determined that the proposed amendment is necessary to clarify the intent of the regulation and current practice and that no alternative would be as effective and less burdensome to private persons or businesses while at the same time protecting public health and safety and the environment.

Section 21870.
CIWMB – Implementation of Closure Plan

Subsection (d)
The CIWMB considered the alternative of making no amendment to the regulation but determined that the proposed amendment is necessary to reflect current requirements contained in other sections and current practice and that no alternative would be as effective and less burdensome to private persons or businesses while at the same time protecting public health and safety and the environment.

Subsection (e)
The CIWMB considered the alternatives ranging from making no amendment to the regulation to requiring revision of the existing solid waste facility permit at the time of approval of the closure plans.  The CIWMB determined that the incorporation of the provisions of the closure plans into the existing permit and the eventual update of the permit when the site has completed closure activities would be the most effective and least burdensome to private persons or businesses while at the same time protecting public health and safety and the environment.

Section 21880.
CIWMB – Certification of Closure

Subsection (d)
The CIWMB considered the alternative of making no amendment to the regulation but determined that the proposed amendment is necessary to reflect current requirements contained in other sections and current practice, is consistent with changes to section 21870, and that no alternative would be as effective and less burdensome to private persons or businesses while at the same time protecting public health and safety and the environment.  
TECHNICAL, THEORECTICAL, AND/OR EMPIRICAL STUDY, REPORT, OR DOCUMENTS
Chapter 2:
Definitions

Article 2:
Special Definitions

Chapter 3:
Criteria for All Waste Management Units, Facilities, and Disposal Sites

Subchapter 5:
Closure and Post-Closure Maintenance

Article 2:
Closure and Post-Closure Maintenance Standards for Disposal Sites and Landfills

Chapter 4:
Documentation and Reporting for Regulatory Tiers, Permits, WDRs, and Plans

Subchapter 3:
Development of Waste Discharge Requirements (WDRs) and Solid Waste Facility Permits

Article 2:
CIWMB – Applicant Requirements

Article 3.1:
CIWMB – CIWMB Requirements

Subchapter 4:
Development of Closure/Post-Closure Maintenance Plans

The CIWMB relied upon the Public Resources Code and input from other regulatory agencies, including CIWMB certified local enforcement agencies, from the regulated community, and from the public.

INITIAL DETERMINATION THAT THE ACTION WILL NOT HAVE A SIGNIFICANT ADVERSE ECONOMIC IMPACT ON BUSINESS

CIWMB staff made an initial determination that the proposed regulations will not have a significant, statewide adverse economic impact directly affecting businesses, including the ability of California businesses to compete with businesses in other states.

DUPLICATION OR CONFLICTS WITH CODE OF FEDERAL REGULATIONS

No unnecessary duplication or conflict exists between the proposed regulations and federal regulations contained in the Code of Federal Regulations.  These regulations are consistent with federal law or regulations where contain comparable requirements.
September 19, 2002

Page 1 of 10
1
September 19, 2002

Page 10 of 10

