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Summaries of comments received are listed in this document.  Comments are identified as follows:

· By number (1, 2, 3, etc.) for each commenter, and

· By number (.01, .20, .03, etc.) for each successive comment.

Example: Comment 20.03 is the third comment submitted by commenter 20.

17850 Authority and Scope

Comment 25.04, 

The terms “intentional”, “inadvertent composting”, “compost”, “chipped and ground materials”, “rapid decomposition” and “unstable” should be defined.

Response to 25.04

The terms “intentional”, “inadvertent”, “compost”, “composting” and “unstable” are universally understood and the term compost is defined in statute (PRC 40116). The term “rapid decomposition”, in the definition of “active compost”, is used to broadly describe the composting process.  Language that defines active compost in quantitative terms is already in place in that definition. Subdivision 17852(k) defines chipping and grinding operations and facilities.  Chipped and ground materials are merely the products of these operations and facilities. These terms were in the existing regulations and were not changed by these proposed regulations.

17852 Definitions

Comment 9.02

Add a clear definition of “on-site”.

Response to 9.02

The term  “on-site” is well understood and needs no further clarification. In the current regulations, usage of the term “on-site” without an accompanying definition of “on-site” has not caused problems.  Staff does not believe that a definition of “on-site” is necessary.  

Comment 2.01

Specifying that either temperature or carbon dioxide release and oxygen uptake may be used to determine active compost would resolve a dilemma for enforcement agents in determining the applicability of composting regulations.

Response to 2.01

Staff agrees and modified the language to clarify that either temperature or carbon dioxide release/oxygen uptake may be used as a measure of active compost.  The use of both is not required. 

Comment 25.05

There is no regulatory def​inition for “compost”, “unstable”, or “rapid decomposition”.  The section does not prescribe any sampling protocols or sample size for determining whether a stockpile of mixed organic material is, in whole or part, to be considered “active compost”.  The regulations do not prescribe any stand​ardized test method needed for consistent measurement of carbon dioxide release or oxygen uptake.

Response to 25.05

Although there is no formal definition of composting in section 17852, section 17850 relates the biological decomposition of organic material to intentional or inadvertent composting.  From this section it can reasonably be inferred that compost is the product resulting from the biological decomposition of organic material.  Also PRC 40116 states: “Compost means the product resulting from the controlled biological decomposition of organic wastes that are source separated from the municipal solid waste stream, or which are separated at a centralized facility.  Compost includes vegetable, yard, and wood wastes, which are not hazardous waste.  The terms “unstable” and “rapid decomposition” are used in 17852(a) to qualitatively describe the term “active compost.”  The section also includes quantitative means for defining “active compost.”  No prescriptive language for measuring carbon dioxide release or oxygen uptake is given, as doing so would limit appropriate methods already developed or in the process of being developed.  This requirement is from existing regulations and was not added by these proposed regulations.

Comment 5.01, 19.01, 27.01

The proposed definition of “additives” includes fertilizers.  Since Webster’s Ninth New Collegiate Dictionary defines fertilizer as manure or a chemical mixture, manure could be construed to be an additive.  Therefore manure needs to be more clearly defined as an agricultural material.

Response to 5.01, 19.01, 27.01

Staff has added language in the definition of “manure” (17852(x)), clarifying that manure is an agricultural material.

Comment 30.01, 30.02

Water and the water content of additives and amendments should be excluded from the definitions of additives and amendments to avoid unreasonably limiting the amount of materials used to produce soil amendments from organic wastes.

Response to 30.01, 30.02

Staff revised language in sections 17856(c)(1), 17856(c)(2), 17857.1(a), 17857.1(b), and 17857.1(c), that excludes additives and amendments from on-site volumes.

Comment 22.02, 

Modify language to provide a clearer distinction between green material and agricultural material and between green material operations and agricultural operations

Response to 22.02, 

Staff revised the definitions of “agricultural material” and “green material” to provide greater distinction between the two.

Comments 5.02, 5.03, 5.15, 7.03, 12.01, 19.02, 19.03, 19.18, 21.01, , 30.07

Clarify whether manure is a green material or an agricultural material and also clarify which operations or facilities may compost manure.  Add omnivore manure to the definition.

Response to 5.02, 5.03, 5.15, 7.03, 12.01, 19.02, 19.03, 19.18, 21.01, , 30.07

Language was added to the definition of “manure” to explicitly state that herbivore and avian manures are agricultural materials.  Since omnivore manure, such as pig manure, poses increased risks to the public health, safety and the environment, it should be regulated more stringently and is not included in the proposed definition.

Comment 27.02

Modify section 17852(f) by adding the phrase “and returns the compostable material to their own property other than an incidental amount of up to 2,500 cubic yards that may be given away or sold annually” to the end of the sentence.

Response to 27.02

Since section 17856 describes in detail how much compost may be sold or given away by agricultural material composting operations, it is not necessary to add the phrase  “and returns the compostable material to their own property other than an incidental amount of up to 2,500 cubic yards that may be given away or sold annually” to subdivision 17852(f).

Comment 22.03

Modify language to clarify that animal material means only materials from meat packing, producing, manufacturing and processing industries, not food scraps.

Response to 22.03

The definition of “animal material” is no longer relevant and has been stricken.

Comment 29.01, 29.05, 29.31, 29.35

Please do not use the pretend word “biosolids” when referring to sewage sludge.  Subdivisions 17852(gg) “Sewage Sludge” and (hh) “Sewage Sludge Composting Facility” should be retained.  

Response to 29.01, 29.05, 29.31, 29.35

The term “biosolids” is currently the more widely used term and should be retained.  The substance of the definition remains the same as the former definition (17852 (gg)).

Comment 5.04, 22.05, 23.04a, 23.06, 25.07, 30.03, 44.04, 51.01, 51.02, 52.01, 52.02

The storage time for chippers and grinders is too restrictive for small rural operations and should be increased.  Additionally, the storage time for finished product should be either increased significantly or eliminated altogether.  The Compostable Materials Handling storage time requirements should be consistent either with the SCAQMD storage requirements or the Construction and Demolition storage requirements.

Response to 5.04, 22.05, 23.04a, 23.06, 25.07, 30.03, 44.04, 51.01, 51.02, 52.01, 52.02

Staff agrees that small rural operations that generally take in green materials related to lot clearing for fire protection, pose minimal risk to the public health, safety and the environment.  Therefore language has been added to section 17855(a)(5)(I) “Excluded Activities” specifying that such material stored at a publicly designated site is excluded from the requirements of Chapter 3.1.

Staff does not agree that finished product should be subject to increased storage times, since such “finished product” is capable of causing risks to the public health, safety and the environment.  

As written, the proposed regulations allow for some flexibility in the storage time of material on-site at chipping and grinding operations and facilities.  In most instances the putrescibile nature of green materials warrants a shorter storage time (48 hours).  In cases where short storage times are unnecessary or onerous, the LEA has the authority to increase the storage time to seven days.  Staff believes the 48-hour storage time with an option for extension to seven days is a more reasonable plan than the fixed five-day storage time proposed by the SCAQMD. 

Finally, staff agrees that there should be consistency between the Compostable Materials Handling requirements and the proposed Construction and Demolition Debris requirements wherever possible.  Staff also believes that storage times are easier to verify when throughput is measured in tons per day rather than tons per month.  For these reasons, the throughputs (both units and allowable limits) for the EA Notification, Registration and Compostable Materials Handling Facility Permit tiers have been changed to no more than 200 tons per day, greater than 200 tons per day and no more than 500 tons per day, and greater than 500 tons per day respectively.  However, because of the putrescibile nature of compostable materials, the storage time for compostable materials was not increased to be consistent with those of the proposed Construction and Demolition Debris requirements.

Comment 22.04, 

Modify 17852 (k) to read:    

(1)
The site does the following:
(A) The site handles only plant material and wood, excluding manure, allowed at a green material composting operation or facility as set forth in section 17852(uu); and,

(B) Each load of compostable material is removed from the site within 48 hours of receipt.  The EA may allow a site to keep compostable material on-site for up to 7days if the EA determines that the additional time does not increase the potential for violations of this Chapter.  Non-compostable materials are not subject to the time limits of this paragraph.
Clarification is needed to ensure that the 48 hour and 7 day time limits are only applied to compostable materials.  

Response to 22.04, 

The suggested modifications to subdivision 17852(k)(1)(A) could result in the prohibition of paper being chipped and ground, something staff believes is unnecessary.  Modifications to subdivision 17852(k)(1)(B), specifically exempting non-compostable material to storage limits are also unnecessary since 17850(c) specifies that Chapter 3.1 requirements apply only to compostable materials.

Comment 34.04

Paper products have been deleted from subsection 17852(u), but paper products may be handled at green material composting operations.  Paper products should be defined as a nuisance.

Response to 34.04

Although paper products can become a litter nuisance, when handled properly they are a valuable feedstock..  Subsection 17852(uu) explicitly allows paper products to be handled at green material composting operations.  The general operating standards of subdivision 17867(a)(2) provide an appropriate level of regulatory control of nuisances.

Comment 25.06

The proposed definition of “Chipping and Grinding Operations and Facilities” is extremely broad and includes operations and facilities that neither chip nor grind.  This is count​erintuitive and would be confusing to the regulated community.  Consideration should be given to limiting the scope of activities within this regulatory category to better conform to its regulatory title.  Alternatively, consideration should be given changing the title to more accur​ately reflect the wide range of “handling” activities that are being included in the definition.  Also, the proposed definition excludes facilities that produce “compost”.  This term, however, is not defined in the proposed regulatory package and there appears to be an attempt to distinguish here between “compost” and “compostable materials”.  This distinction is quite important in deter​mining how an operation or facility is to be categorized in the proposed regulatory tier structure.  (Also, please reference related comments on Section 17854.)

Response to 25.06

Section 17852(k) specifies that chipping and grinding operations or facilities do not produce compost, but do mechanically reduce the size of or handle compostable material or otherwise engage in the handling of compostable material.  The “otherwise engage in the handling” language was added because it is not uncommon for some portion of incoming material to not require mechanical size reduction to meet end use specifications.  It is intended to include operations that handle compostable materials that do not produce compost and is intentionally broad.  It is important that this material is also regulated.  Staff does not believe the title will be confusing to the regulated community because it has developed over the past several years into a generally accepted term.  Also, in most cases, the “otherwise engage in handling” takes place at operations or facilities that mechanically reduce.   Although the term compost is not explicitly defined in regulations, it is defined in PRC 40116. 
Comment 22.07

Our concern is that by including the word “transfer” in the definition of compostable materials handling operation or facility, this regulatory package will be used by operators in order to facilitate the transfer of compostable materials instead of the transfer/processing regulations.  

Response to 22.07

Staff does not believe that transfer/processing facilities would instead be regulated as operations under the compostable materials handling requirements because of the inclusion of the word “transfer.” Transfer/processing facilities typically handle material that would be characterized by these regulations as mixed solid waste, and would therefore require a Compostable Materials Handling Facility Permit under the compostable materials handling regulatory requirements.  As the proposed regulations contain specific requirements for the handling of compostable materials (e.g., pathogen reduction, metal testing), there is no benefit to using these regulations rather than the transfer/processing regulations.

Comment 25.08

The proposed definition of “Compostable Material Handling Operations and Facilities” is extremely broad and, as written, it includes virtually any type of activity involving any amount of compostable organic materials.  Within this definitional broad scope, however, the proposed regulations identify only four categories of activity to be regulated.  It is suggested that the definition for “Compostable Material Handling Operations and Facilities” be limited to the identified regulatory categories or, if the regulatory intent is to include activities beyond those listed, it is suggested that these activities be clearly identified and appropriately regulated.

Response to 25.08

The definition is intentionally broad to be inclusive of all reasonably foreseeable activities pertaining to compostable materials unless otherwise excluded.  This is necessary to protect the public health, safety and the environment and prevent unintentional “loopholes” in regulation (see section 17854)..

Comment 9.16

Please include “mixed solid waste composting facility” and “biosolids composting facility” in subsection 17852(kkkk).  

Response to 9.16

Such revision is unnecessary since all of the activities described in 17852(kkkk) are termed as either “Compostable Materials Handling Operation” or “Compostable Materials Handling Facility.”  Included in the materials that may be handled at a compostable material handling facility are biosolids, food material and mixed solid waste.  The list of operations and facilities is illustrative, not exclusive.

Comment 29.06, 29.36

Curing is a phase of composting that should be defined and regulated.

Response to 29.06, 29.36

Curing is defined in 17852(p).

Comment 27.03

Modify 17852(qq) to increase the stockpiling of compostable organic material onto agricultural land to12 months.  This would be consistent with farming practices to gather the feedstock after the summer/fall harvest and have finished compost the following spring.

Response to 27.03

Staff agrees and modified 17852(qq) to state  “Disposal” means:

“stockpiling of compostable organic material onto land for a combined period of time greater than six months, or agricultural and green material for twelve months on prime agricultural land as defined in Government Code section 51201, unless the RWQCB in consultation with the enforcement agency makes a written finding that the material may remain within the operations area for a period of time greater than specified.”
Comment 22.08

We suggest that the types of compostable organic materials that can be land applied do not include food material (as defined in this section) in order to prevent inadvertent or intentional disposal of materials that do not provide beneficial use, or have the potential to create significant public health and safety or environmental effects.  Further, CDFA does not specify beneficial use requirements for food material.

Response to 22.08

Staff agrees with the comment and amended 17852(qq)(3) to read, “disposal does not include land application of compostable organic material. "Land Application" means the application of compostable organic material, excluding food material or mixed solid waste for the following applications: to forest, agricultural, and range land at agronomic rates; in accordance with California Department of Food and Agriculture (CDFA) requirements for a beneficial use as authorized by Food and Agricultural Code section 14501 et seq.; or for beneficial uses that may be otherwise exempt or excluded from regulation by CDFA.”

Comment 22.09

We are also concerned that there may be other types of beneficial applications of compostable organic materials to land other than those specifically regulated by the CDFA or on lands other than "forest, agricultural, and range land".  If something is used beneficially, but is otherwise excluded or exempt from CDFA regulation that use should still be permitted as a beneficial application and not subject to regulation as disposal.  Simply because the CDFA or the legislature have not decided to regulate something under the F&AC does not mean that the activity should be regulated as "disposal" pursuant to these CIWMB regulations.  The use of compostable materials for landscaping applications in an urban environment should be clearly allowed by the regulations. For example, the beneficial use of compostable materials on land owned by the producer of the compostable materials (eg, landscaping around the perimeter of the facility) may not be necessarily "regulated by the CDFA" nor may be zoned as "forest, agricultural, and range land."

Response to 22.09

Staff agrees and added to 17852(qq)(3), the phrase “ or for beneficial uses that may be otherwise exempt or excluded from regulation by CDFA.”   This definition does not require specific authorization form CDFA.  If CDFA has deemed a Land Application acceptable even though it does not adopt regulations, it would not constitute disposal.  CIWMB can not intrude on CDFA consideration in this area.

Comment 25.09

Enforcement of the proposed defini​tion of “disposal” would re​quire any person or business with any volume of “compostable organic materials” to solicit auth​or​iza​tion from with the RWQCB (in consultation with the LEA) for permission to store these mater​ials on-site for more than six months. The proposed regulations further require that any sites (in​cluding private residential properties) within the proposed definition of “disposal” be reg​ulated as solid waste facilities.  This level of regulations appears excessive.  It is suggested that the defin​ition of “disposal” be revised to encompass only high volume storage activities that are not other​wise regulated and that, without regulation, would present a significant threat to the environment or public health.

Response to 25.09

No one should be allowed to store compostable organic materials for this length of time without permission from the appropriate agencies.  The definition of “disposal” provides LEAs with a regulatory tool to remediate sites where there has been a prolonged storage of compostable materials.  .  The handling of small volumes of materials may be excluded as prescribed in 17855. Revision of the definition of “disposal” to apply only to large volumes could endanger the public health, safety and the environment.

Comment 22.10
There is obviously a balance to be struck in the regulations that allows legitimate beneficial use yet prevents what is nothing more than disposal.  Accordingly, we recommend that this issue be opened for further discussion after the 45-day comment period is closed.

Response to 22.10

Staff believes that the current definition of disposal does allow for the beneficial use of compostable materials without posing a risk to the public health, safety and the environment.  This definition is consistent with similar definitions in use for a number of years (sec 17376 (e)).

Comment 29.02, 29.32 

The term “disposal” should be changed to “stockpiling”.  Clearly, the description given is of stockpiling of compostable materials NOT “disposal”.  Another subdivision should be added that addresses “disposal” as the use of compostable organic material for cover material at a solid waste landfill (ADC), or for the land application of compostable organic material, including sewage sludge.

Response to 29.02, 29.32

Staff believes usage of the word “stockpiling “ in place of the word “disposal” would create confusion.   

The CIWMB does not consider ADC to be disposal based on statute (PRC 41781.3).  Stockpiling infers that there is some intended use for the material.  If the specified storage times are exceeded, it is assumed that there is no intended use.  The use of the term disposal allows appropriate regulatory action (see response 25.09 and 22.10).

Comment 40.01, 40.05

The commenter recommends including a definition of stockpiling in order to clarify which activities are regulated and which activities are excluded.

Response to 40.01, 40.05

Staff believes 17852(qq) is clear without a definition of stockpiling.  Stockpiling that does not meet the definition of disposal in this section would be covered as either chipping and grinding or composting depending on how it is handled.

Comment 30.04

In addition to stating: “feedstocks shall not be considered as either additives or amendments,” this definition (17852(t)) should exclude additives and amendments from the definition of feedstocks.

Response to 30.04

The definitions of “additives” and “amendments” make it clear that neither may be considered as feedstock.  (“mixed with feedstock,” “added to stabilized or cured feedstock”).

Comment 16.02, 22.11, 22.33, 22.46

The definition of food material needs to be revised to make it clear that wastes from residential sources, restaurants, institutional kitchens, hospitals, food processors/distributors and grocery/retail stores are food materials.  Typical food materials should include plant material, meat, and soiled paper products and other material incidental to the collection of food scraps from the food service industry, grocery stores, or residential food scrap collection.  
Response to 16.02, 22.1, 22.33, 22.46

Staff believes the proposed definition (which includes materials for animal or human consumption, material from food facilities as defined in  Health and Safety Code section 113785, grocery stores, institutional cafeterias or residential food scrap collection) clearly describes the types of material to be considered food material.  Under the proposed regulations, material soiled with food material would have to be considered either food material or mixed solid waste.  In either case, it would be regulated more stringently than green material or agricultural material. 

Comment 2.07, 5.05, 5.06, 5.07, 19.04, 30.05

The 0.5% physical contaminant limit in the food material definition is confusing and would be nearly impossible to meet.

Response to 2.07, 5.05, 5.06, 5.07, 19.04, 30.05

The 0.5 % physical contaminant limit is irrelevant to the food material definition since the handling of biosolids, mixed solid waste and food materials requires a Compostable Materials Handling Permit.  Therefore, staff has deleted the physical contaminant limit.

Comment 2.08

There needs to a requirement for an operator to verify that the food material received at their operation is in compliance with the physical contaminant limits of 17852(tt). 

Response to 2.08

The 0.5 % physical contaminant limit is irrelevant to the food material definition since the handling of biosolids, mixed solid waste and food materials requires a Compostable Materials Handling Permit.  Therefore, staff has deleted the physical contaminant limit.

Comment 7.02

Re-write the food material definition to include both plant and animal material that was acquired for animal or human consumption. 

Response to 7.02

Staff modified section 17852(tt) to include any material acquired for animal or human consumption.

Comment 19.39

Subsections 17868.5 (a), 17868.5 (a)(1), and 17868.5 (b) are also applicable for the enforcement of the 1.0 percent contaminant level for food material.   Language should be added in a new section.  

Response to 19.39

The physical contaminant limit has been deleted from the definition of food material.

Comments 5.09, 19.05

Is paper considered a green material additive or a food material contaminate? If paper is contaminated with food residue is it a green material additive, or a food material and subject to a full solid waste facilities permit if more than 100 yards are handled on-site at any one time

Response to 5.09, 19.05

As a compostable material, paper is considered to be a feedstock..   The regulations do not specify a quantitative value of contamination whereby a paper product would be considered food material.  If a composting facility exhibits a pattern and practice of receiving food contaminated paper that causes conditions (e.g., odors, vectors) typically associated with food material, the enforcement agency would likely determine that material to be food material.  Such a facility would be required to obtain a Compostable Materials Handling Facility Permit (full solid waste facility permit) for any volume received.  

Comment 9.07

Perhaps paper should be included in the definition of green material.

Response to 9.07

To many interested parties, the notion of paper as a green material was confusing.  Therefore, staff deleted paper from the definition of green material.  Since paper is a relatively innocuous compostable material, staff added language stating that it may be processed at green material composting operations and facilities. 

Comments 4.10, 5.08, 5.33, 19.06, 19.38,  23.01, 23.03, 23.04, 23.05, 23.07, 30.15

Staff received many comments regarding the appropriate level of physical contaminants in green material. Although some commenters agreed with the 0.5% level, most wanted to see the level increased.  The following comments are representative.  The 0.5% physical contaminants limit for green material is unduly restrictive for curbside collected yard waste diversion programs.  Despite diligent, intensive, and on-going educational efforts by the operator and hauler, low levels of contamination, occasionally in excess of 0.5% by weight, continues to be an issue.  Perhaps 1% by weight and/or 5% by volume physical contaminants limitation would be a more reasonable and achievable expectation, especially for facilities that participate in curbside collected yard waste diversion programs.  The 0.5 percent contamination level would be very difficult to enforce.  A more appropriate contaminant limit would be seven percent by weight.

Response to 4.10, 5.08, 5.33, 19.06, 19.38, 23.01, 23.03, 23.04, 23.05, 23.07, 30.15

Staff agrees that the 0.5 percent contaminant limit may be unduly restrictive.  However, green material with significantly greater physical contaminants would pose a threat to the public health, safety and the environment similar to that of mixed solid waste.  Therefore staff modified the green material definition (17852(u)) to increase the allowable physical contaminant limit to 1.0 percent.  The use of 1.0 percent as a threshold is designed to provide an objective measurement to the typical subjective standard to allow no more than “incidental contamination.”

Comment 44.01

The definition of green material should allow material recovered from commingled material or construction and demolition debris.

Response to 44.01

Material recovered from commingled material often contains contaminants and should be regulated more stringently than green material in order to adequately protect the public health, safety and the environment.. 

Comment 22.12

Replace the words “does not” with the word “cannot” in 17852(u) so that the definition would read “Green material cannot include food material, animal material, biosolids, mixed solid waste, material processed from commingled collection, wood containing lead-based paint or wood preservative, mixed demolition or mixed construction debris.  Such language more clearly excludes animal material, biosolids, food material, mixed solid waste, material processed from commingled collection, wood containing lead-based paint or wood preservative, mixed demolition or mixed construction debris.

Response to 22.12

Staff believes that the term “does not” in the sentence makes the meaning sufficiently clear.  That is, the handling of food material, biosolids, mixed solid waste or material processed from commingled collection will not be allowed at green material composting operations or facilities.  This portion of the definition is existing language, not changes by the proposed regulations.

Comment 44.02

Please consider allowing up to 10% food material at green material composting operations and facilities.

Response to 44.02

Although, allowing ten percent of food material would pose an insignificant risk when handled properly, the potential risk to the public health, safety and the environment of such material handled improperly, is too great.  Additionally, LEAs would have a difficult task in determining the percentage of food material mixed in with green materials.   

Comment 29.03, 29.33

The definition of a  “Green Material Composting Operation or Facility” should not include the acceptance of either animal manure or paper products. Both manure and paper products are carefully omitted from the definition of “green material”.  Green material and animal manure are vastly different in both odor emissions and pathogens and should not be combined.  Manure should be included under the definition of “Sewage sludge Composting Site” (repealed).  Paper products, which may contain plastic, wax, or chemical contaminants, must be defined or considered “physical contaminants” to “green material”.  Combining animal manure with “clean green” compost may compromise disposal of the product. 

Response to 29.03, 29.33

The use of paper and manure as feedstocks at green material composting operations and facilities is consistent with the Board’s goal of protecting the public health safety and the environment while at the same time encouraging diversion of the state’s waste material.  When properly handled, neither avian or herbivore manure presents risks to the environment significantly greater than those of green material.  Additionally, paper has been shown to be a good feedstock, which when handled properly also poses little risk to public health, safety and the environment.  The combination of these materials has been allowed under the existing regulations (since 1995) without problem.

Comment 29.04, 29.34

Subdivision v (repealed) is a more acceptable definition of a “Green Material Composting Operation or Facility.”

Response to 29.04, 29.34

Subdivision 17852(uu) is necessary to clarify which materials may be handled at a green material composting operation or facility.  Subdivision v (repealed) is outdated.

Comment 25.10

The proposed definition of handling makes reference to composting, production of compost, and compost feedstocks.  None of these terms are defined.

Response to 25.10

Compost is defined in Statute (PRC 40116).  No definition is necessary for “production of compost” since the term is used in its   Feedstocks are defined in 17852(t).

Comment 22.13

The inclusion of the word “transfer” in this definition (17852(vv)) may result in confusion (or abuse) as related to the transfer/processing regulations.  Non-permitted green materials transfer operations presently exist for the collection and temporary storage of materials.  A determination needs to be made if this is an excluded activity or the transfer operations fall within one of the regulatory tiers.

Response to 22.13

The definition of “handling” was made broad to prevent operators from avoiding regulation by identifying themselves by a term that is not described in the regulations.  Usage of the term “transfer” in this definition will not provide a loophole nor will it cause unnecessary regulation.  (See response to comment 22.07).

Comment 26.01

Manure should not be classified as green material.

Response to 26.01

The definition of manure has been revised to state that avian and herbivore manures are agricultural material.  Avian and herbivore manure have characteristics similar to green material.  Manure is not a green material, but it may be handled at a green material composting operation or facility.

Comment 34.08

Manure should not be defined as an agricultural material, since not all manure is generated from agricultural sources.

Response to 34.08

Staff believes that the vast majority of avian or herbivore manure is agriculturally derived or from similar opertions and that the handling of manure, regardless of its point of generation, at agricultural and green material operations is appropriate.

Comments 19.08, 19.09

The last sentence of section 17852(x) “Manure” which states “Manure that is inadvertently composted through storage at an agricultural operation, such as may occur at feedlots, dairies, and poultry farms, is not subject to regulation pursuant to this Chapter” should be stricken since it is not appropriate to suggest methods of handling to avoid regulation.  Additionally, it should be stated that raw or uncomposted manure may not be added to finished compost as an amendment.

Response to 19.08, 19.09

Staff agrees that the last sentence may encourage avoidance of regulation and has stricken the last sentence of section 17852(x).  It is not the intent of CIWMB to regulate finished compostable materials-derived products, therefore no language prohibiting the addition of manure to finished compost has been added.  

Comments 2.16, 5.16, 19.19

Manure handled at an off-site operation or facility should be considered green material. Manure could be considered to be an agricultural material feedstock, if handled on-site, and a green material additive/amendment if handled off-site.

Response to 2.16, 5.16, 19.19

The revised definition of manure states that manure is an agricultural material.  However, since it may also be processed at green material operations and facilities, it could also be handled at a green material when taken off-site.

Comment 10.01

(17852(zz), Mushroom farming)  Irrespective of an operation’s/facility’s size and therefore horizontal movement along the regulation tiers, where will mushroom composting fall on the vertical type of Operation/Facility tier column?  Will this classification be categorical, or discretionary at the call of the LEA?

Response to 10.01

The classification of handling of compostable materials at a mushroom farm will be dependent on the type  and amount of material being handled.  For example, if only green material is handled, the activity would be regulated as a green material composting operation or facility.  By proposing more precise definitions of the various feedstocks, the discretionary aspect of activity classification has been diminished. 

Comment 19.10

The definition (17852(zz)) should be reworded for clarification. The definition should be more direct by stating what is regulated rather than what is not.  It appears inappropriate to include the carefully controlled production of growing media that is pasteurized within four to five weeks in these regulations primarily because of odor issues.  The justification to regulate this industry is not evident since they are already inspected and regulated by the Regional Water Quality Control Board.  It may be more appropriate to provide oversight of a notification operation to the facilities that further compost or store large volumes of spent compost materials.  

Response to 19.10

Section 17852(zz) clearly states that the “handling of compostable material at a mushroom farm prior to and after use as a growth medium is subject to regulation pursuant to this chapter and is not considered mushroom farming.”  Although the actual process of mushroom farming is carefully controlled by the operator and therefore not regulated by the Board, the processing of compostable materials beforehand and afterward is not necessarily carefully controlled and poses the same risks to the environment that other composting operations do. 

Comment 24.01

There is no tier designation for mushroom composting.  Mushroom composting can create a number of health risks, and by failing to specify a tier for mushroom composting, you allow for insufficient regulation by those who do not know the problems relating to mushroom composting. 

Response to 24.01

Although mushroom farming is not regulated by CIWMB, the handling of compostable materials prior to and after use as a growth medium is.  The regulatory tier would depend on the amount and type of feedstocks being used. 

Comment 28.06

The definition of putrescible waste is of concern because it does not include biosolids.

Response to 28.06

The proposed regulations do not define or use the term “putrescible waste.”

Comment 29.07, 29.37

Subdivision (jj) is vague and unprofessional.

Response to 29.07, 29.37

Subsection 17852(jj) is an existing definition of “Static Pile.” This rulemaking makes no changes to the subsection.

17853 Approval of Alternatives

Comment 22.14, 

Section 17853 should be eliminated as it subverts statewide consistency in the application of the proposed composting regulations. This section, if left in, would invariably lead to different interpretations by different LEA and inconsistent regulation of similar types of facilities.

Response to 22.14, 

Section 17853 is necessary to give LEAs the flexibility they need to address activities that are unique and may require alternative methods of compliance.  As stated in this section, it does not authorize an EA to change any standards; primarily it provides a procedure for dealing with other standards that allow flexibility.

Comment 29.08, 29.38

Subsection 17853(b) should be eliminated since the current inspection frequency does not adequately protect the public health, safety and the environment.

Response to 29.08, 29.38

There is no evidence to suggest that current inspection frequencies are inadequate.  Subsection 17853(b) is necessary to specify that an EA shall only approve a lesser inspection frequency if the reduced frequency will equally protect the public health, safety and the environment.  It does not authorize a reduced frequency if not authorized by another section of the regulations.

17854 Compostable Materials Handling Facility Permit Requirements

Comment 25.11

Section 17854 requires that all compostable material handling activities (as defined previously) obtain a “Compostable Materials Handling Facilities Permit”, yet the regulations only define four categories of activities subject to regulatory “permit” requirements.  It is suggested that this section be revised to require a permit only for those types of activities that are subject to specific regulatory requirements.

Response to 25.11

Section 17854 states that unless otherwise specified in Article 2, all compostable materials handling activities require a Compostable Materials Handling Facility Permit.  This section was intentionally written broadly to ensure that all activities were covered unless otherwise specified to prevent any inadvertent “loop holes.”

Comment 9.14

As the proposed regulations are adopted, we suggest the format of the Compostable Materials Handling Facility Permit (CMHFP) be unique and separate from the existing full solid waste facilities permit.

Response to 9.14

The format of the CMHFP is not addressed in this rulemaking.

Comment 9.23

Section 17860 “Mixed Solid Waste Composting facilities” has been deleted.  To avoid ambiguity, a similar section should be added.

Response to 9.23

Section 17854 takes the place of 17860 by stating that unless otherwise specified in Article 2, all compostable materials handling activities require a Compostable Materials Handling Facility Permit. 

17855 Excluded Activities

Comment 7.06

The commenter suggests replacing the word "source" with "sink," in subsection 17855(a)(1) thus: "An activity is excluded if it handles green material and returns a similar amount of the material produced to that same agricultural source or an agricultural sink owned or leased etc."

Response to 7.06

Use of the term “sink” would create confusion as the word may be used as either a verb or as a noun with many different meanings.

Comment 12.02

State explicitly in 17855(a)(1) that manure may be composted at these sites.

Response to 12.02

Since 17855(a)(1) has been revised to include activities that process agricultural material, and manure is defined in 17852(x) as an agricultural material, no further clarification is necessary.   

Comment 4.01, 13.13

Keep the limits for excluded composting operations at 500 cubic yards on-site at any one time for Parks, etc. as stated in the current 17855(a)(1).

Response to 4.01, 13.13

Staff agrees that the exclusion limit should be retained at 500 cubic yards on-site at any one time.  However, staff also believes that the material should be limited for this exclusion to that which is derived from on-site, since material generated off-site is more likely to include contaminants that pose a risk to the public health, safety and the environment.  

Comment 54.02

Exclude small-scale composting operations and those projects operated by regional governmental agencies.

Response 54.02

Small-scale operations are excluded (up to 500 cubic yards of green material with up to 10 % food material) in subsection 17855(a)(4).  However, not all government-operated composting projects are run properly, and if completely unregulated could pose an unacceptable risk to the public health, safety and the environment.  Therefore, such operations should be regulated in a manner similar to privately run operations.  

Comment 47.01

Retain the 2,500 cubic yard limit on the amount an excluded operation may sell or give away annually. 

Response to 47.01

At compostable materials regulations workshops and working group meetings (conducted 2000  - 2002) staff received many comments suggesting that a 1,000 cubic yard annual sell or give away limit was more appropriate for a non-commercial operation due to the potential threats to public health and safety and the environment.

Comment 9.17

Do not restrict the amount of material that may be sold or given away.   

Response to 9.17

At workshops and working group meetings staff received many comments suggesting that a 1,000 cubic yard annual sell or give away limit was more appropriate for an operation that is not considered to be a commercial composting operation.  The purpose of this exclusion is to exclude non-commercial composting from over-regulation, not to provide a loophole for smaller scale commercial operations.

Comment 9.06  

In section 17855(a)(2) (July 31, 2001 version) chipping and grinding is an excluded activity if the material is generated and used on-site.  Yet there is no such exclusion for producers of compost.  The same exclusion should be provided for both or should be deleted.

Response to 9.06

Staff agrees and deleted section 17855(a)(2) (July 31, 2001 version).  Language was added to 17855(a)(1) (October 16, 2002 version) exempting activities that handle agricultural material generated and used on-site (this includes both activities).

Comment 2.12

Section 17855(a)(2) could be problematic where an operator owns multiple properties creating a loophole for a large-scale operator to process unlimited quantities, unregulated over a widespread area.  Language needs to define on-site to a single parcel or contiguous parcels.

Response to 2.12 

Section 17855(a)(2) (July 31, 2001 version) has been deleted.  Language was added to 17855(a)(1) (October 16, 2002 version) exempting activities that handle agricultural material generated and used on-site.  Staff is not aware of any problems caused by similar language used in the past, therefore, staff does not believe that a definition of “on-site” is necessary.  
Comment 5.22

The exclusion in 17855(a)(5)(F) is appropriate.  

Response to 5.22

Staff agrees that the activity described in 17855(a)(5)(F) poses an insignificant risk to the public health, safety and the environment.

Comment 22.15

With the definitional change of “food material”, this term should be eliminated from these exclusion provisions in 17855(a)(1) as agricultural operations should not be permitted to handle food material generated in cities and not be subject to regulation.  There needs to be a clear delineation between agricultural materials/commodities and “food material.”

Response to 22.15

Staff agrees and deleted “food material” from the list of materials that may be handled at the excluded operations described in 17855(a)(1) (July and October 2002 versions).

Comments 13.01, 13.02, 13.03, 13.19, 13.21, 13.20, 13.23, 13.24, 35.02, 35.03, 35.04, 35.05, 35.08, 42.01, 49.01, 54.01, 54.04, 54.05, 54.06, 54.11, 56.01, 57.01, 57.02, 57.03, 57.04

These regulations place an undue burden on small operations (500 – 1,000 cubic yards) by requiring extensive procedures to insure against physical contaminants, extensive documentation of feedstock loads, and quarterly inspections.  As a result, these regulations will lead some existing operations to terminate their operations and may make it too difficult for new parties to undertake composting.

Response to 13.01, 13.02, 13.03, 13.19, 13.20, 13.21, 13.23, 13.24, 35.02, 35.03, 35.04, 35.05, 35.08, 42.01, 49.01, 54.01, 54.04, 54.05, 54.06, 54.11, 56.01, 57.01, 57.02, 57.03, 57.04

Staff does not agree that the requirements of the EA Notification are extensive or overly burdensome.  These operations are subject to the existing regulations.  Any additional requirement in the proposed regulations are necessary to ensure the safe handling of compostable materials and  should be performed as a matter of routine at composting operations (such as odor management).  Additionally, inspections may be performed as infrequently as once per year if the EA determines that such a reduced inspection frequency will not pose a risk to the public health, safety and the environment.  

Comments 13.25, 13.26, 35.09

We are concerned that the increased compliance costs will make it economically unfeasible for operators of small sites to compost green material.  As a result more green material will end up at disposal sites.

Response to 13.25, 13.26, 35.09

Staff does not agree that the requirements of the EA Notification will cause an unnecessary economic hardship for small composters.  Although the requirements are necessary to ensure the safe handling of compostable materials and are performed as a matter of routine at composting operations, some requirements are not applicable to such operations.  For example, small operations (≤ 500 cubic yards of material on-site at any one time) are not required to submit their product for pathogen reduction testing or metals testing.  And they may be allowed to have a reduced inspection frequency.  

Comments 13.28 – 13.36, 35.10 – 35.16, 35.18

We propose a simplified EA Notification for composting operations handling up to 1,000 cubic yards of green material on-site at any one time.   This new EA Notification would only require an impact odor minimization plan (OIMP) or the green material processing requirements of 17868.5, if the EA makes a written determination that the operation has violated the requirements of 17867 regarding odor impacts or contamination.  This new EA Notification would also allow the EA to set the inspection frequency between once per year and once every three months.

Response to 13.28 – 13.36, 35.10 – 35.16, 35.18

Staff does not believe that the green material processing requirements of 17868.5 are unnecessarily burdensome.  These requirements are essential to ensuring safe operations.  For small operations, isolated from receptors and creating no odor complaints, the OIMP could be very simple.  As noted above, small operations that pose minimal risk to the public health, safety and the environment may request a reduced inspection frequency.  In summary, staff does not believe that the requirements of a simplified EA Notification would necessarily be much easier for operators to meet, and such reduced requirements may create a risk to the public health, safety and the environment.

Comments 2.09, 2.10, 5.10, 5.11, 7.04, 12.03, 12.04, , 13.16, 13.22, 13.27, 19.11, 19.12, 25.12, 25.14, 25.29, 30.06, 30.08, 32.02, 32.03, 35.01, 42.06, 42.07, 42.09, 42.10, 49.02, 53.01, 53.02, 54.03, 54.07, 54.08, 56.05

Staff received many comments regarding 17855(a)(5) of the July 31, 2001 version and 17855(a)(4) of the subsequent versions of these regulations.  Almost all of the comments suggested that the 100 cubic yard exclusion limit for green material and food was unnecessarily restrictive and should be increased.  Some of the respondents wanted the original exclusion, 17855(a)(1), retained while others suggested exclusion limits ranging from 250 cubic yards to 1,000 cubic yards.  Furthermore, some suggested allowing no food material or varying percentages of food material at such sites.  Some commenters recommended allowing an unlimited amount of material (food and green) provided such material was generated and used on-site.  Finally, some suggested that food material should be limited only by public nuisance conditions.

Response to 2.09, 2.10, 5.10, 5.11, 7.04, 12.03, 12.04, 13.16, 13.22, 13.27, 19.11, 19.12, 25.12, 25.14, 25.29, 30.06, 30.08, 32.02, 32.03, 35.01, 42.06, 42.07, 42.09, 42.10, 49.02, 53.01, 53.02, 54.07, 54.08, 56.05

Staff believes the current exclusion, which allows the processing of animal and green material derived from off-site, and does not restrict the movement of finished product, does not adequately protect the public health, safety and the environment.   After considering the many comments, staff agreed to increase the exclusion limit back to the original 500 cubic yards of green material and allow up to 10 percent of the total on-site volume to be food material.  Additional language was added to specify that the compostable material must be derived from on-site and used on-site.  Larger percentages of food material and/or larger overall on-site volumes have the potential to create an unacceptable risk to the public health, safety and the environment.  Staff believes this compromise will protect the public health, safety and the environment, while encouraging the diversion of compostable material.

Comment 13.24, 35.06, 35.07

We suggest either keeping the exclusion limit at 500 cubic yards of green material and allow material generated from off-site, or institute a separate 100 cubic yard limit on green material with off-site generated material allowed.

Response to 13.24, 35.06, 35.07

Board staff believes that material generated off-site has a significantly greater potential to be contaminated than that, which is generated on-site.  We have received numerous complaints and reports from LEAs suggesting that green material receptacles are sometimes confused (by the public) with mixed solid waste receptacles, with the result being green material contaminated with inert objects such as glass, cans and plastic.  It therefore requires a more stringent regulation.

Comments 2.11, 5.12, 19.13

The following language should be included in 17855: “Nothing in this section precludes the enforcement agency or the board from inspecting an excluded activity to verify that the activity is being conducted in a manner that qualifies as an excluded activity, or from taking any appropriate enforcement action, including the use of a Notice and Order. The burden of proof shall be on the owner or operator to demonstrate that the operations are excluded pursuant to this section.”

Response to 2.11, 5.12, 19.13

Section 17850(e), which states “Nothing in these standards precludes the enforcement agency or the board from inspecting an activity, operation or facility to determine if it is subject to these standards,” allows LEAs to inspect excluded sites. Therefore the suggested language is unnecessary.

Comment 22.16, 22.47

Subsection 17855(a)(6)(A) implies that a composting handling facility permit is not needed at a permitted landfill or transfer/processing facility or operation.  Please clarify when a separate composting permit is, or is not, required.  We believe that a fully permitted solid waste facility should be allowed to process green materials as excluded materials in accordance with a revised RDSI up to 48 hours or up to seven days with EA approval.

Response to 22.16, 22.47

This language was moved from existing section 17862.1 and 17862.2 requiring the compostable material to be used on-site was added since the proposed language in 17855(a)(6)(A) (July 31, 2001 version), could be construed to mean that such activities were not subject to the state minimum standards.  This subsection is not intended to (and does not) require a fully permitted facility to obtain an additional permit for handling compostable material.

Comment 34.01

Subsection 17855(a)(5)(A) (of July 25, 2002 and October 16, 2002 versions) is redundant.

Response to 34.01

This language is not redundant.  It makes clear that the exclusion only applies once the proper procudre, (RFI) which is contained in other regulations, have been complied with.

Comment 34.02

The phrase “will only use the material on-site” in subsection 17855(a)(5)(A)(2) may create a problem of forcing the facility to obtain an additional permit if the material is used off-site.  Commenter suggests deleting 17855(a)(5)(A)(2) (July 2002 and October 2002 versions).

Response to 34.02

Subsection 17855(a)(5)(A)(2) (July 2002 and October 2002 versions) is intended to make a clear distinction between an activity that will only use material on-site and an activity that will transport the material for use off-site.  Only an activity that uses the material on-site is to be excluded from the Board’s regulatory tiers.  If the material is to be used off-site, the operator may choose to include the activity in the RFI or obtain a separate permit for the activity and it will be subject to the standards in the appropriate regulations.

Comment 22.34, 22.35, 22.36

Subsection 17855(a)(5)(A)(2) (July 2002 and October 2002 versions) appears to prevent a fully permitted facility from transporting material off-site without obtaining a new permit.  Either delete this subsection or modify the language to specifically state that material may be transported off-site.

Response to 22.34, 22.35, 22.36

Subsection 17855(a)(5)(A)(2) (July 2002 and October 2002 versions) does not require a fully permitted facility to obtain a new permit to transport material off-site, provided the activity is fully described in an RFI.  Subsection 17855(a)(5)(A)(2) is intended to make a clear distinction between an activity that will only use material on-site and an activity that will transport the material for use off-site.  Only an activity that uses material on-site is to be excluded from the Board’s regulatory tiers.  If the material is to be used off-site, the operator may choose to include the activity in the RFI or obtain a separate permit for the activity.

Comment 22.17

No matter which option an operator chooses, application of certain requirements to activities at a landfill may be undue regulation.  For example, as currently drafted green waste materials feedstock must have less than 0.5 percent physical contaminants by total weight.  If a feedstock doesn’t meet this requirement then a landfill operator would have the option of sending the material directly to the working face as opposed to rejecting the load.  After health and safety considerations, this is basically a business decision and should not be regulated as if there were no MSW disposal on site.  Another example of inappropriate restrictions for a landfill environment is the ‘zero tolerance’ for construction and demolition waste in feedstock (Section 17852 (y)).  We suggest that Section 17865 Siting On Landfills is expanded to include only those requirements needed to protect health and safety for these activities at a permitted landfill.  There are increased opportunities for diversion and beneficial use of compostable organic materials at facilities that are already permitted to handle MSW.  While health and safety should not be compromised, treating the landfills as if they didn’t have disposal capabilities unduly restricts diversion opportunities.

Response to 22.17

Landfill regulations don’t contain standards relating to composting.  Rather than undue regulation, these provisions would supplement landfill regulations by specifying standards to be applied for material not being disposed.

Comment 25.01, 25.02, 25.03, 25.13

It is suggested that a regulatory exclusion be provided for low volume rural activities that are not actively composting materials that primarily handle non-compostable “woody-type brush materials”, and that operate in support of local programs for fire prevention and/or waste diversion from landfills.  If deemed necessary, consideration could be given to limiting this exclusion to rural areas with a specified maximum population density, minimum lot size, or some other criteria that would avoid unnecessary over-regulation of yard waste collection sites in rural counties while addressing whatever environmental concerns exist in urban and suburban settings.  

Response to 25.01, 25.02, 25.03, 25.13

Staff agrees that there is minimal environmental risk associated with handling “woody” brush, and that there is more risk, in the form of fires, associated with allowing piles of such brush to accumulate where they are generated.  Therefore staff added language, 17855(a)(5)(I), allowing the storage of yard trimmings at publicly designated sites for the collection of lot clearing necessary for fire protection.

Comment 25.18

The commenter supports the exclusion in 17855(a)(5)(I).

Response to 25.18

Staff believes the exclusion is reasonable and does not pose a threat to the public health, safety and the environment.

Comment 7.05

I would like to see a provision for regulation of animal food manufacturing and rendering composting operations/facilities.

Response to 7.05  

Material from the food processing industry may be handled at compostable materials handling facilities.  However, staff does not believe it is appropriate for animal food manufacturing and rendering activities to be subject to Chapter 3.1.

Comment 34.03

Subsection 17855(a)(5)(J) (of the July 25, 2002 and October 16, 2002 versions) is unenforceable and should be deleted.

Response to 34.03

Subsection 17855(a)(5)(J) was added to emphasize that non-compostable materials are excluded.  Staff believes that EAs can readily distinguish between materials that are compostable and those materials that cannot reasonably be considered compostable, such as tree limbs and other woody material.  The 122( F threshold have been used in these regulations since the 1993 version (definition of active compost) and has in fact been used by LEAs in the field.

Comment 2.13, 5.13, 19.14, 28.05, 30.09

The language in 17855(a)(7), July 31, 2001 version, should specifically exclude only small (5 cy or less) bagged compostable materials. The intent of this section was not to exclude large “ag bag” operations and facilities.

Response to 2.13, 5.13, 19.14, 28.05, 30.09

Staff did not intend to exclude “ag bag” activities and revised the language to read: “ Storage of bagged products from compostable material is an excluded activity provided that such bags are no greater than 5 cubic yards.”

Comment 2.14, 22.18, 36.01

This exclusion, 17855(a)(8) of the July 31, 2001 version, is too broad and opens the door to widespread abuse.  Imagine the unregulated land application of food material and mixed solid waste.

Response to 2.14, 22.18, 36.01

Staff did not intend to allow the unregulated land application of food material and mixed solid waste and added language to the description of “land application” in 17852(qq)(2) prohibiting food material and mixed solid waste from land application.

Comment 29.09, 29.39

Alternative daily cover is not a beneficial use of compostable materials.  It is a CIWMB approved method of cheating the intent of AB 939.

Response to 29.09, 29.39  

The CIWMB believes that alternative daily cover (an activity that reduces the use of native soil) is a beneficial use for compostable material as authorized by PRC 41781.3.

Comment 42.02, 42.04, 42.05, 42.08, 44.03, 50.01, 50.02, 53.02

Increase the exclusion limit for within-vessel composting operations to 50 cubic yards.  The proposed 5 cubic yards limit would put many small operators out of business.

Response to 42.02, 42.04, 42.05, 42.08, 44.03, 50.01, 50.02, 53.02

Staff agrees that the 5 cubic yards exclusion may be overly restrictive and that activities processing up to 50 cubic yards of material, within-vessel, pose an insignificant threat to the public health, safety and the environment.  Therefore, the exclusion limit in 17855(a)(7) (July 2002 and October 2002 versions) has been increased to 50 cubic yards. 

Comment 42.03

The regulations should not prohibit small composters from selling or giving away compost.

Response to 42.03

The proposed regulations do not prohibit the sale or give away of compost derived from small operations.  As deemed appropriate for an exclusion from regulation, there is a limit of 1,000 cubic yards that may be sold or given away.

Comment 4.02, 4.03

Support 17855(a)(4) (July 2002 and October 2002 versions), but define "on-site" in such a way as to allow local governments to have a central chipping site on local government property for materials collected from various properties owned or leased by that local government.  For example, a city crew takes branches from one park and chips it at a city corporation yard where the grinder is located. 

Response to 4.02, 4.03

Defining on-site is such a manner would make it possible for operators to accept material from off-site.  During the collection and transfer activities, such material is more susceptible to physical contamination that could increase the risk to the public health, safety and the environment, therefore such sites should not be excluded from regulation.

Comments 54.09, 54.10 

Exclude small backyard composting activities with up to one cubic yard of food waste on-site at any one time.

Response to 54.09, 54.10 

Staff realizes the necessity of excluding small backyard composting activities from regulatory oversight since such activities help divert materials from landfills and pose a minimal threat to the public health, safety and the environment.  Therefore language was added that states: “Non-commercial composting with less than one cubic yard of food material is excluded provided that all compostable material is generated and used on-site.”

Comment 22.45, 56.02

We do note and appreciate the newly proposed language contained in Section 17855(a)(6) (October 2002 version), which would exclude residential composting with less than one cubic yard of food material which is generated and used onsite.

Response to 22.45, 56.02

Staff received many comments supporting such a exclusion.

Comment 56.03, 56.04

While this proposed change (17855(a)(6) (October 2002 version)) is a small step in the right direction, it is, we submit too narrowly drawn both in terms of scope and magnitude.  Relative to the scope of this proposed exclusion, if less than one cubic yard of food waste composting does not represent a significant threat to public health and safety in a residential setting, then what is the basis for suggesting that it does in either an institutional or commercial setting?  Indeed, in such settings, there is usually a larger buffer area than there is in the typical residential setting, or is it that staff believe that teachers, public servants, or business owners are inherently less responsible/competent than your typical homeowner? We would respectfully submit that there is no basis for such a distinction and would therefore request that the term “residential” be struck from the newly proposed language cited above.  

Response to 56.03, 56.04

Staff did not intend to restrict the one cubic yard exclusion to only residential sites.  Therefore 17855(a)(6) has been revised to replace the word “residential” with the term “non-commercial.”

Comment 56.06, 56.07

To address the concerns about both the scope and magnitude of the newly proposed language, we propose the following changes to Section 17855(a)(6) (October 2002 version):

  (6)Residential composting with less than one five cubic yard of food material is excluded provided that all compostable material is generated and used on-site unless the enforcement agency determines that because of the specific site location or nature of the operation that it represents a significant threat to public health and safety or the environment or that it will create a substantial probability of causing a nuisance.

Response to 56.06, 56.07

The potential risk to the public health, safety and the environment created by five cubic yards of food material may be too great to be excluded from the Board’s regulatory tiers.  The one cubic yard exclusion is more reasonable and is retained

Comments 56.08, 56.09, 56.10, 56.11

As previously discussed, it is now our understanding that the "Earth Tub" composting project would qualify as an in-vessel composting operation, notwithstanding the lack of an active temperature control mechanism and therefore would be excluded from regulations pursuant 

to Section 17855(a)(8)of the proposed regulations.

Similarly, the simple vermicomposting operations would be excluded from regulation pursuant to Section 17855(a)(8)of the proposed regulations and the incidental "handling" of the compstable materials before and after the actual vermicomposting activity would be excluded pursuant to Section 17855(a)(5)(J) of the proposed regulations. 

Our remaining concerns involve several vermicomposting projects which utilize a solar "dehydrating/composting" unit to initiate the decomposition of the food waste prior to being placed into the worm bins.  Typical of these operations is the Baywood Elementary School 

Food Waste Composting Project.  

Baywood Elementary has about 350 students.  About 30 pounds of food waste are collected each day for composting.  Excluded from the food waste composting are fats, oils and meats.  Fruit, bread, pasta and vegetables are the dominant compostable items.  Sometimes straw is added as a bulking agent. (The food waste exceeds 10% of the total volume of materials.)

Five gallon buckets are placed in the lunch area.  Students are responsible for putting their individual food waste in buckets.  At the end of each lunch period, a select group students carry the food waste about 75 feet to the composting area.  The food waste is placed in a mound in section one of the solar dehydrating/composting unit. (The attached file contains a photograph of the solar unit.)  This food waste will stay in section one for about one week. During the week it may be turned several times. After about one week, all food from section one is moved to 

section two of the solar unit where it will remain for another week.  Then it will be turned and moved to section three for another week.  The food is next placed in section four of the unit for the final week of solar dehydrating and decomposition.  

The solar unit has an automatic venting system to regulate temperature. The venting system has no odor controls. 

Finally, the food is moved from section four of the solar unit to the vermicomposting unit.  The 

vermicomposting unit is approximately 4 x 16 feet in size, with about 50 pounds of red worms in the topsoil.  The food waste from the solar unit is buried in a trench (about one foot wide and four feet long) and then covered with soil. 

The advantage of the solar unit is that the food waste is partially broken down, allowing the worms to turn the food to castings, the final product, in a short amount of time.

Based upon the above description, can you tell me whether or not this type of food waste composting operation would be excluded from regulation under the proposed regulations?  I would greatly appreciate your response before the deadline for submitting formal comments.

Response to 56.08, 56.09, 56.10, 56.11

The proposed Compostable Materials Handling Operations and Facilities Regulatory Requirements do not regulate vermicomposting.  They do however regulate the handling of compostable material prior to and after use as a growth medium (17852 (ll)).  Based on the above description, the activity could likely be excluded as a within-vessel composting operation since the compostable material is processed in enclosed bins which control moisture, temperature, and airborne emissions (excluded within-vessel operations may process up to 50 cubic yards of material on-site at any one time (17855 (a)(8)).   

Additionally, the activity is consistent with excluded non-commercial composting in that it processes relatively small quantities of food material (less than one cubic yard), is in an urban or suburban setting and is not a commercial venture.

 In conclusion, Board staff believes the vermicomposting operation described  does not pose a threat to the public health, safety and the environment and would therefore be “below regulatory concern” and not regulated by the CIWMB under the proposed regulations.
Comment 13.25

The proposed regulations create an uneven playing field.  The proposed regulations discriminate against small-scale composters while agricultural composters receive preferential treatment.  

Response to 13.25

Agricultural composting poses less of a threat to public health, safety and the environment than other composting operations because they are typically in rural settings, and because the material processed at agricultural composting operations is normally cleaner that material processed at other composting operations.  These regulations balance the need to protect public health and safety and the environment with the need to allow traditional farming practices that have not shown the necessity for additional regulation.

17855.2 Prohibitions

Comments 7.01, 7.07, 16.8

A number of studies have shown carcass (and, by implication, offal, etc.) composting is a safe and viable means of carcass disposal (chicken, sheep, etc.).  How about developing guidelines to insure it is done correctly?

Response to 7.01, 7.07, 16.8

Staff believes that the composting of unprocessed mammalian flesh may pose a significant threat to the public health, safety and the environment.  Until more definitive research demonstrating the safety of composting unprocessed mammalian flesh is produced, the prohibition will be retained.
Comment 30.10

Add language to 17855.2(c) to make it clear that bioremediation is not prohibited. 

Response to 30.10

Bioremediation of soil is outside the scope of these regulations.

Comment 29.10, 29.40 

Section 17855.2 should include definitions of medical waste and hazardous waste.

Response to 29.10, 29.40

It is not necessary to define medical waste and hazardous waste in these regulations as both are defined in California statute.

Comment 22.19

The CIWMB does not have the authority to regulate anything that is not a solid waste.  Although the composting of hazardous waste or medical waste may not be desirable in a solid waste management context - there may be situations in which the composting or hazardous waste and medical waste could be allowed under the authority granted the DTSC and DHS.  The CIWMB does not have the authority to adopt such across-the-board prohibitions in these regulations.

Response to 22.19 

These prohibitions relate only to operations and facilities within the jurisdiction of the CIWMB and simply means that solid waste derived composters are not authorized under these.

17855.4 Pre-existing Permits and Notifications

Comment 9.15

Some sections refer to the “Compostable Materials Handling Facilities Permit” while others refer to a “Compostable Materials Handling Permit.”  Please be consistent with this terminology.

Response to 9.15

The applicable sections were revised to refer to a “Compostable Materials Handling Facility Permit.”

Comment 48.01, 48.02

Subsections 17855.4(d)(1), 17855.4(d)(2), and 17855.4(d)(3) should state explicitly that all chipping and grinding activities are subject to state minimum standards during grace periods provided for in these subsections.

Response to 48.01, 48.02

This section only provides exceptions to the permitting and notification requirements and does not affect the applicability of SMS.

Comment 55.01

Our staff has a concern with the potential two-year grace period given to excluded operators (17855.4 (c)).  It is felt that this is an excessive amount of time and it could potentially abused by unscrupulous operators.

Response to 55.01

The two-year grace period is believed to be a reasonable amount of time for an operator to secure the required permit(s).  While the operator is in the process of obtaining a permit, the operation is subject to all applicable state minimum standards
Comment 34.06, 34.07

Section 17855.4 requires the EA to make determinations regarding the appropriate level of regulation.  It would be more appropriate for the EA to review the operator’s idea of the correct tier.

Response to 34.06, 34.07

Staff believes it is more appropriate for the EA to be proactive in addressing pre-existing permits so that all activities are properly regulated in a timely manner.

Comment 36.02

There have been some questions regarding § 17855.4(a)(b)(c)(d) Pre-existing Permits and Notifications:
If the LEA makes a determination that a facility, operation or excluded activity is required to obtain a higher tier permit the owner/operator must apply for the new tier "prior to commencing operations".  This sounds as though the owner/operator might be required to cease operations and shouldn't "commence" until an application has been made.  Some LEAs are concerned about the language in this section and it should be clarified in light of PRC 44002(a) which states: "No person shall operate a solid waste facility without a solid waste facilities permit if that facility is required to have a permit pursuant to this division.  If the enforcement agency determines that a person is so operating a solid waste facility, the enforcement agency shall immediately issue a cease and desist order pursuant to Section 45005 ordering the facility to immediately cease operations, and directing the owner or operator of the facility to obtain a solid waste facilities permit in order to resume operation of the facility.

Response to 36.02

PRC 44002(a) applies to new activities. Section 17855.4 was revised to make it clear that pre-existing activities are given a prescribed amount of time to comply with the appropriate regulatory requirements. 
Comment 9.03

Section 17855.4 does not describe how a down-tiered facility should be handled.

Response to 9.03

Since there is no negative consequence to the public health, safety and the environment when a facility is regulated at a higher tier than is required by regulation, and since this would occur only if the operator wanted it to occur, no provision for such down-tiering is included.

Comment 9.18

Please delete the phrase “prior to commencing operations” found in the last sentence of subsection 17855.4(a), 17855.4(b), and 17855.4(c).  This implies that the operator must cease activity until a new permit is issued.  This would be impractical and onerous.

Response to 9.18

Staff agrees and deleted the phrase from the applicable subsections.

Comment 9.19

Instead of establishing various compliance timeframes for each of the three tiers (17855.4(d), simplify the procedure by requiring all chipping and grinding facilities to be permitted within one year of the LEA determination.

Response to 9.19 

Permit acquisition for the various tiers requires differing lengths of time.  Staff believes that a one-year timeframe is too long for the EA Notification and Registration tiers and not long enough for the Compostable Material Handling Facility Permit tier.  Therefore, no revision was made.

Comment 9.20

Subsection 17855.4(d)(3) incorrectly references Title 14.  The correct reference should be Title 27 CCR, Subchapter 1 and Subchapter 3, Articles 1, 2, 3 and 3.1 commencing with section 21450.

Response to 9.20

Subsection 17855.4(d)(3) was so revised.

17856 Agricultural Composting Operations

Comment 2.15, 5.14, 19.16

The whole section (17856) except 17856(c)(3) is confusing. 

Response to 2.15, 5.14, 19.16

CIWMB staff made clarifying changes to this existing section at the request of the industry directly affected by this section.  It is our understanding that the meanings of this section are easily understood by the industry.

Comment 46.01, 48.03

Section 17856 is not definitive enough to address an agricultural operation that stores or composts green material on multiple locations throughout the farm site.

Response to 46.01, 48.03

Staff believes that it is unnecessary to specifically address this issue, since the material at multiple locations within one site has always been counted in the total material on-site.  To date, staff is not aware of any regulatory problems regarding handling of material at multiple locations within a farm site.  It is the intent of the CIWMB that the total volume of material from several locations within a site be used to determine the appropriate regulatory tier.

Comment 5.42

If a facility composts both agricultural material and green material, is it subject to the Green Material Notification tier limitation of 12,500 cy or the Agricultural Material Notification tier limitation of unlimited agricultural material and up to 12,500 cy of green material?  

Response to 5.42

The activity described would be considered a green material composting operation unless it is associated with an agricultural activity, in which case it would be considered an agricultural composting operation.

Comment 47.02

Retain the 2,500 cubic yard limit on the amount an agricultural operation may sell or give away annually. 

Response to 47.02

At workshops and working group meetings staff received many comments suggesting that a 1,000 cubic yard annual sell or give away limit was more appropriate for an operation that is not considered to be a commercial composting operation.  

Comment 19.17

An additional item should be added under the Registration tier because of the potential environmental impacts large quantities of agricultural material present.  “Handles agricultural material over 20,000 cubic yards” should be a new item in the Registration tier.  

Response to 19.17

Agricultural composting poses less of a threat to public health, safety and the environment than other composting operations because they are typically in rural settings, and because the material processed at agricultural composting operations is normally cleaner than material processed at other composting operations.  Additionally, the material produced at such activities is generally used on-site.

Therefore, an EA Notification is more appropriate for these operations.  These would appropriately deal with traditional agricultural practices.

Comment 27.04

Revise 17856(c) to read “Compost produced by an agricultural material composting operation which uses agricultural material, manure and/or green material, as specified in Section 17852 (u) and compost applied to productive farmland as specified in Section 51201 of the Government Code as a soil amendment may be sold or given-away in accordance with the following restrictions.” 

Response to 27.04

Staff does not see the benefit of revising the language in the manner suggested since manure is already defined as an agricultural material in 17852(x) and the use of compost on productive farmland (addressed in subsection 17852(qq)) is not at issue here.

Comment 27.05

Instead of setting the inspection frequency at once every three months and allowing a lesser frequency with EA permission, revise the language to make annual inspections the default value and allow EAs to increase the inspection frequency to once every three months if the EA makes a written finding that the decreased inspection frequency poses a risk to the public health, safety and the environment.  Also revise the language to allow agricultural composters to have more than 12,500 cubic yards of green material on-site at any one time unless the EA makes a written finding that the increased volume poses a risk to the public health, safety and the environment.

Response to 27.05

Staff agrees that the suggested revisions have merit and would not pose an increased risk to the public health, safety and the environment.  Therefore, subsection 17856(c)(1) was revised to state “Those sites that do not sell or give-away more than 1,000 cubic yards of material per year, shall be inspected by the EA at least once annually when actively composting. If more than 12,500 cubic yards of green material, including feedstock, compost, or chipped and ground material, is to be handled on-site of productive farmland as defined in Government Code section 51201, the operator shall give advance notice to the enforcement agency.  The EA shall only prohibit the on-site storage of additional materials, or impose a greater inspection frequency, if the EA makes a written finding that it will pose an additional risk to public health and safety and the environment.  The EA shall forward a copy of the request and approval to the Board.”

Comments 2.17, 5.17

Revise 17856(c)(1) so that agricultural operations can stay in the EA Notification tier if they take in no more than 10,000 cubic yards (<50 %) of green material, but would require a Registration permit if they take in greater than 10,000 cubic yards (<50%) of green material.

Response to 2.17, 5.17

Agricultural composting poses less of a threat to public health, safety and the environment than other composting operations because they are typically in rural settings, and because the material processed at agricultural composting operations is normally cleaner that material processed at other composting operations.  Also, many agricultural materials are high in nitrogen and require high-carbon green material to properly compost. An agricultural operator processing large volumes of agricultural materials may require a commensurate amount of green material.  Therefore, an EA Notification is more appropriate for these operations.

Comment 27.06

Add language to section 17863.4 “Odor Impact Minimization Plan” that states “All agricultural materials operations are exempt unless the EA substantiates in writing the validity of an odor complaint.  The Board shall develop for agricultural materials composting operations a simplified template for an odor plan.”

Response to 27.06

Staff agrees that agricultural materials composting operations are sufficiently different from green material operations to warrant exemption from the requirements of section 17863.4 unless the agricultural operation violates section 17867 “General Operating Standards.”  Therefore staff has added language to subsection 17856(a) that states “Agricultural Compostable Materials Handling Operations shall only be subject to the requirements of section 17863.4 if the EA makes a written determination that the operation has violated the requirements for odor impacts of section 17867.”  However, board staff will conduct statewide workshops on odor impact minimization plan implementation and does not agree that it will be necessary to develop a simplified odor impact minimization plan template for agricultural materials composting operations.

Comment 22.20 

It is not clear from this section (17856(c)(1)) if agricultural material composting operations can or cannot accept unlimited quantities of green material without the same regulatory tier requirements as a non-agricultural material composting operation.  The proposed regulations must be clarified.  Additionally, we suggest that agricultural material composting operations that take green material be required to comply with the same regulatory and permit requirements as non-agricultural composters and that an “agronomic” application rate be required to control potential overuse of non-agricultural materials during land application.

Response to 22.20

Subsection 17856(c)(1) was modified to clarify that only agricultural material composting operations that sell or give away no more than 1,000 cubic yards of material per year may have more than 12,500 cubic yards of green material on-site at any one time unless the EA determines that such a volume increase would pose an additional risk to the public health, safety and the environment.  Staff believes that such agricultural materials composting operations (which are not –commercial composters) are sufficiently different from green material operations to warrant less stringent regulation.  Land application is already dependent on agronomic rates (see the definition of disposal in subsection 17852(qq)(3)). 

Comment 22.21

We believe the 12,500 cubic yard “breakpoint” between notification tier and registration tier is much too large for an active composting facility that also:

· may handle up to 12,500 of green materials derived from the solid waste stream, and

· is principally in the business of selling or giving away a compost product produced from solid waste.

Thus, we strongly request that the board give serious consideration to placing cap on any notification tier operations that handle more than 5,000 tons of green materials at any one time and sell or gives away more than 2,500 cubic yards per year.  The 5,000 cubic yard cap is still significantly larger than the 1,000 cubic yard cap that is in existing regulations.  The 5,000 cubic yard cap we are proposing will still allow for up to a 5-fold increase in the size of green waste composting operations that may operate in the notification tier.  Likewise, this request is consistent with our recommendation elsewhere in these comments that agricultural materials be clearly and definitively separated from “green materials”.   Agricultural material composting operations would still be excluded or placed in the notification tier provided they do not handle more than 5,000 cubic yards of green material at one time or do not sell or give away more than 2,500 cubic yards per year.

Response to 22.21

Staff believes that agricultural materials composting operations are sufficiently different from green material operations to warrant less stringent regulation. Agricultural composting operations that sell or give away less than 1,000 cubic yards of material per year should not be considered as principally in the composting business.  The 12,500 cy threshold is essentially equivalent to the existing 10,000 cy threshold now that all materials on-site are to be counted-not just active compost.

Comment 2.02

Commenter supports the proposed text requiring operators who have more than 12,500 cubic yards of green material on-site at any one time to obtain a Compostable Materials Handling Facility permit. 

Response to 2.02

Staff received strong support for this requirement at the various workshops and working group meetings.

Comment 31.01

Commenter supports the proposed text including paper on the list of materials that may be handled at green materials composting operations and facilities.

Response to 31.01

Staff received much support for this inclusion.

Comment 24.02

Your new regulations seem to exclude amounts under 12,500 cubic yards.  Excluding such a large operation creates a very detrimental situation, in that it leaves many composting operations outside the regulations.

Response to 24.02

Most activities handling less than 12,500 cubic yards of compostable materials will still be regulated under the proposed regulations.  Only a few activities described in 17855 would be excluded.

17857.1 Green Material Composting Operations and Facilities

Comment 2.18

Recommend a maximum volume of 5,000 cubic yards of green material feedstock, active compost and product on-site at any one time for the EA Notification tier.  Volumes greater than 5,000 cubic yards would require a full permit.  This would provide greater protection of the public health, safety and the environment.

Response to 2.18

Staff believes that when properly handled, green material poses minimal risks to the public health, safety and the environment.  Such operations are subject to the State minimum standards, are regularly inspected and will be required to submit and maintain an odor impact minimization plan.  Therefore, the handling of up to12,500 cubic yards of green material warrants less regulation than what is required of fully permitted facilities and the recommended 5,000 cubic yard volume limit would be unnecessarily burdensome (see response to 22.21 above).

Comments 5.19, 19.20

Commenter proposes two classifications of green material: 1) Green Material with less than 1% by weight and/or less than 5% by volume contaminants and 2) Green Material with more than 1% by weight and/or 5% by volume contaminants.

	Material
	Excluded
	Notification
	Registration
	SWFP

	Green <1% by wt., 5% by vol. contaminants 
	<500 cy
	<5,000 cy
	<20,000 cy
	>20,000 cy

	Green >1%  by wt., 5% by vol. contaminants 
	<100 cy
	<500 cy
	<1,000 cy
	>1,000 cy


Response to 5.19, 19.20

Green material with physical contaminants substantially greater than 1% resembles mixed solid waste and should be treated as such.

Comment 13.12, 13.15

Allow food waste up to 50% of the total volume of feedstock, or 100 cubic yards whichever is the lesser amount, to composted with green materials in the EA Notification tier.

Response to 13.12, 13.15

Although there are circumstances where 50 % food waste can be safely composted with green material, there is a potential for significant impact to the public health, safety and the environment with such volumes of food waste.  Staff believes the handling of such volumes of food material is more properly regulated under the terms and conditions of a Compostable Materials Handling Facility Permit.  This allows the EA to use site-specific factors in determining permit conditions.

Comment 12.05

Allow a certain amount of food waste to be handled at green material composting operations.  A reasonable volume would be 500 cubic yards.

Response to 12.05 

Although small amounts of food material could be effectively processed at a green material operation, the allowance of food material (however small the amount) could provide a loophole for unscrupulous operators to exploit.  Because of the difficulty in calculating the amount of food material mixed with green material, such a loophole would prove to be burdensome to EAs and could also pose a risk to the public health, safety and the environment. 

Comment 22.22

Section 17857.1 seems to conflict with section 17856 “Agricultural Material Composting Operations.”  As stated in section 17856 of the proposed regulations, agricultural operations may handle more than 12,500 cubic yards of material including 12,500 cubic yards of non-agricultural green material and remain in the EA notification tier, while a green material composter handling more than 12,500 cubic yards of material would be required to obtain a Compostable Materials Handling Facility Permit.

Response to 22.22 

The differences between sections 17856 and 17857.1 arise from agricultural operators unique situation.  Agricultural composters are generally in rural settings, are engaging in traditional agricultural activities, and they typically handle material that is not derived from the public. Accordingly, they usually pose less risk to public health than green material operations.  Also, many agricultural materials are high in nitrogen and require high-carbon green material to properly compost. An agricultural operator processing large volumes of agricultural materials may require a commensurate amount of green material.  Finally, only those agricultural operations that sell or give away less than 1,000 cubic yards of material annually (non-commercial operations) may have on-site at any one time, more than 12,500 cubic yards of non-agricultural green material.  Therefore, an EA Notification is more appropriate for these operations.

Comment 30.11

We recommend that CIWMB keep the registration tier and apply it to green material handling activities that have from 500 cubic yards to 5,000 cubic yards of material on-site at any one time.

Response to 30.11

Staff does not believe that it is necessary to require operators handling up to 5,000 cubic yards of green material to obtain a registration permit based on experience with these activities in the last nine years since the original green waste compost regulations..  Green material, when handled properly, poses a minimal risk to the public health, safety and the environment.  Therefore green material composting operations handling up to 12,500 cubic yards of material should not require a level of regulation greater than the proposed EA Notification.  Such operations are subject to the State’s minimum standards and are also required to submit and maintain an odor impact minimization plan.
Comment 30.12

Additives and amendments should not be included in the on-site volumes.

Response to 30.12

Staff agrees that additives and amendments do not pose a significant risk to the public health, safety and the environment and are easily distinguishable from feedstocks.  Therefore additives and amendments have been excluded from the on-site volumes.

Comment 4.04, 13.05

Change the inspection frequency to once or twice annually.  

Response to 4.04, 13.05

Staff believes it is appropriate to require quarterly inspections of green material operations handling up to 12,500 cubic yards of material at any one time.  Subsection 17857.1(b) does allow for a reduced inspection frequency (such as once or twice annually) if the EA determines that the reduced inspection frequency poses no additional risk to the public health, safety and the environment.

Comment 13.06

Institute a simplified EA Notification tier for activities handling less than 2,500 cubic yards on-site at any one time.

Response to 13.06

Staff does not believe the EA Notification requirements are too stringent. The requirements can be readily met and they protect the public health, safety and the environment.  A simplified EA Notification tier would not greatly benefit operators and could negatively impact the environment.  

Comment 22.23

The proposed regulations need some additional clarification.  For example, we believe it would be more clear to use a “design capacity” concept for the regulatory tiers, rather than a “feedstock, active compost, and finished product” criteria.  Green Material Composting sites, for example, would have to maintain a design capacity of 12,500 cy or less in order to remain in the notification tier.

Thus, we strongly request that the Board give serious consideration to correcting the ambiguities in the proposed Green Materials Composting Operations and Facilities tiers.  Likewise, this request includes the need to re-examine the site design throughput capacities of facilities in each tier as noted in Article 3.2, Section 18227 and Article 6, Section 17866 as amended.

Response to 22.23

Since the current regulations use the type and volume of feedstock as criteria to determine tier placement without confusion, staff does not see a need to use design capacity as a criteria for tier placement.

Comment 34.05

Use the term EA throughout subsection 17857.1(b) for the sake of consistency.  

Response to 34.05

Staff made the suggested revisions.  

17859.1 Biosolids Composting at POTWs

Comments 19.21, 29.11, 29.41

Retain the requirements of section 17859, while substituting the word “biosolid” for the term “sewage sludge.”  Retain the term “sewage sludge.”

Response to 19.21, 29.11, 29.41

Section 17859 language cannot be retained since the registration and standardized tiers have been eliminated.  Biosolids regulation is described in 17859.1  The term biosolids is currently the more commonly used term for sludge and is thus being used in these regulations (with an equivalent definition).

Comments 2.03, 2.19, 5.20, 19.22, 21.02, 26.02

Biosolids composting at publicly operated treatment works (POTW) should be treated the same as biosolids composting anywhere else.  Why should an operation handling an unlimited amount of biosolids at a POTW be allowed to remain in the EA Notification tier?  CIWMB should regulate as follows: EA Notification for less than 1,000 cubic yards, Registration permit for less than 10,000 cubic yards of Class B biosolids and a full permit for greater than 10,000 cubic yards of Class B biosolids.

Response to 2.03, 2.19, 5.20, 19.22, 21.02, 26.02 

Because POTWs are highly regulated (and therefore pose minimal public health and safety concerns) by agencies other than the CIWMB and because personnel there are well trained to handle biosolids, staff believes it would be unnecessary and overly burdensome to require either a Registration or a Compostable Material handling Facility Permit for such operations.  

Comment 9.07, 9.21, 44.05,

Section 17859.1 refers to 17855(a)(5)(B).  It should refer to 17855(a)(6)(B).   

Response to 9.07, 9.21, 44.05

At the time comment 9.07 was received the reference to subsection 17855(a)(5)(B) was in error and the correct subsection was 17855(a)(6)(B).   However, after further revisions the correct reference is 17855(a)(5)(B).

Comment 25.15

It is suggested that some allowance or exemption be provided for small wastewater treatment plants with minimal amounts of biosolids on-site.

Response to 25.15

Subsection 17855(a)(5)(B) provides an exemption for the temporary storage of biosolids at a POTW.  Composting at a POTW requires only an EA notification.  Operations that pose minimal environmental or public health concerns and may be adequately regulated through adherence to operational standards, are placed in the EA Notification tier.  Staff does not believe a complete exclusion for small composting operations at POTWs is either necessary or advisable.

Comment 14.01

The product of POTWs is sewage sludge. It is a combination of domestic and industrial wastes. It contains heavy metals in concentrations much larger than allowed in many developed countries and persistent organic pollutants. All compost made from sewage sludge should be checked for heavy metals and persistent organic pollutants. To pretend that it is not dangerous to handle is a disservice to those whose job it is to do so.  Please do not use the pretend word, “biosolids”.  

Response to 14.01

Section 17868.1 requires that compost derived from biosolids meet the requirements for metal concentrations as well as pathogen reduction.  Also, staff is not aware of a problem concerning persistent organic pollutants in compost derived from biosolids.  Currently the term “biosolids” is more generally accepted than the term “sewage sludge.”  

Comment 44.05

The Board should allow the use of bulking agents at biosolids composting operations located at POTWs.

Response to 44.05

Nothing in the proposed regulations prohibits the use of bulking agents at biosolids composting operations located at POTWs.

17862 Research Composting Operations

Comments 2.20, 5.21, 19.23

Research composting operations should be reviewed, not automatically renewed after each two-year period.  If warranted after review, the operation could be renewed for another two-year period of operation.

Response to 2.20, 5.21, 19.23

Staff agrees and revised section 17862 to make it clear that research-composting operations will be reviewed after each two-year period.  

Comment 4.05

Why not use the same level research composting as for green material operation?  Not using the same level suggests that a research handling operation is more risky in terms of public health and safety.
Response to 4.05

Because research-composting operations may use feedstocks other than green material, they could pose a greater risk to the public health, safety and the environment.  Therefore, allowing on-site volumes as large as 12,500 cubic yards would be inadvisable.

17862.1 Chipping and Grinding Operations and Facilities

Comment 9.01, 22.06

There should be consistency between the compostable materials handling regulations and the construction and demolition regulations.

Response to 9.01, 22.06

While consistency between the two sets of regulations is desirable, the potential risks associated with construction and demolition debris and compostable materials differ.  Staff wrote the regulations to be as consistent with other regulations as is practical.  The C&D regulations are still in development.

Comments 2.04, 4.06, 16.03

Chipping and grinding should be regulated as proposed.  Chipping and grinding operations have the potential to cause public nuisances, safety hazards and environmental impacts.  

Response to 2.04, 4.06, 16.03

At workshops and working group meetings, staff received great support for regulating chippers and grinders.

Comments 2.22, 5.24, 19.25

A distinction and an acknowledgement must be made between incoming material, processed material, and the intended end use of the product. If processed material should become active, it would be subject to the green material composting requirements, rather than the chipping and grinding category.

Response to 2.22, 5.24, 19.25

No distinction between the various materials is necessary.  These regulations apply only to materials that are compostable, and are not dependent on the stage of processing.  Any material, whether pre-processed or processed, that reaches temperatures at or above 122 degrees Fahrenheit would be considered active compost and should be regulated as such.  The residence times for materials are designed to ensure that this material is moved offsite before it becomes active compost.

Comment 23.02

The residence time for materials at a chipping and grinding sites should be greater than 48 hours.  The residence time should be consistent with that of the South Coast Air Quality Management District, which is five days.  

Response to 23.02

Staff has noted that green material has the potential to cause public nuisances, safety hazards and environmental impacts within a time frame of 48 hours.  For operations that handle materials that are not likely to cause such problems, the EA may allow a residence time of up to seven days.

Comments 5.25a, 19.26a

For the sake of discussion, perhaps a residence time of 2 to 7 days for preprocessed material and 4 to 14 days for processed, finished product would be appropriate.

Response to 5.25a, 19.26a

Green materials, whether pre-processed or processed, have the potential to cause public nuisances, safety hazards and environmental impacts.  Therefore, it is not advisable to base the residence times on the stages of processing. 

Comment 20.01

The proposed 48-hour requirement for removal of wood waste from a facility that processes wood for biomass conversion is not adequate.  Due to the large volume of wood waste we are required to maintain in inventory, we do not accept wood fuel in excess of 30 % water.  High moisture fuel creates a fire risk when it is stored in large quantities.  Because we do not accept grass or other succulents, we do not have an odor problem.

Response to 20.01

Woody material, both pre-processed and processed, when handled in such a manner to preclude it from becoming active compost is not regulated by the CIWMB.  Therefore, storage limits for such activities are not relevant.  The exclusion in section 17855 (a) (5) (J) was added to make this clear.

Comments 2.21, 5.23, 9.09

It would be easier for the EA to determine on-site volumes rather than throughput in tons per month.

Response to 2.22, 5.23, 9.09

Staff received many comments supportive of throughput thresholds for chipping and grinding because such activities more closely resemble transfer stations than they do composting activities.  Staff also received comments suggesting that the throughput units be changed from tons per month to tons per day.  Since tons per day thresholds are easier for EAs to determine than tons per month thresholds, staff revised 17862.1 to use throughput units in tons per day.

Comments 9.08

We do not understand the reason for having two separate frameworks for these restrictions within one set of regulations.  Under this section it appears that chipping and grinding facilities in the Registration tier can become less regulated by being down-tiered to the EA Notification tier as a composter. 

Response to 9.08 
Staff received many comments supportive of throughput thresholds for chipping and grinding because such activities more closely resemble transfer stations than they do composting activities.  Staff also received comments suggesting that the throughput units be changed from tons per month to tons per day.  Since tons per day thresholds are easier for EAs to determine than tons per month thresholds, staff revised 17862.1 to use throughput units in tons per day.  Staff believes the costs associated with metals and pathogen testing would make the scenario described above unattractive (in other words, there would be more regulations for a composter even in a lower tier).  Therefore staff believes the throughput thresholds are appropriate.

Comment 22.24

What does "that may be handled by a green material composting operation" mean?  Does it mean that this section only applies to chipping and grinding operations that only send materials to compost operations?  What if it could be "handled by a green material composting facility?  We suggest this phrase be deleted from the regulations.

Response to 22.24

The language "that may be handled by a green material composting operation" in 17862.1 means that only green material may be handled at chipping and grinding operations and facilities and that no other material such as food material or mixed solid waste may be handled.  This is set forth in the definition of green material composting operation.

Comments 5.25b, 19.26b

Change the on-site thresholds to: less than 15,000 cy on-site at any one time (<5,000 cy preprocessed, l0,000 cy processed) would be subject to the Notification tier; less than 30,000 cy (<10,000 cy preprocessed, <20,000 cy processed) would be subject to Registration and greater than 30,000 cy (>10,000 cy preprocessed, >20,000 cy processed) would be subject to a full SWFP.

Response to 5.25b, 19.26b

Staff has received great support for using throughput thresholds instead of on-site volumes to determine the level of regulation at chipping and grinding sites.  After communications with the Permitting and Inspections Branch of the CIWMB, staff determined that the proposed throughputs of the July 31, 2001 version of the regulations would be too large and could put the public health, safety and the environment at risk.  Specifically, the old threshold (5,000 tons per month up to 25,000 tons per month for a Registration permit) was unacceptably large.  Therefore the throughput thresholds were reduced to the levels described in the 2002 versions of the proposed regulations.

Comment 4.06, 4.07, 4.08, 4.09, 4.11

The proposed throughputs are reasonable.

Response to 4.06, 4.07, 4.08, 4.09, 4.11

Staff received other comments suggesting that the proposed throughput thresholds were appropriate.

Comment 19.24

This section, unlike the other sections, states quantity limitations in tons rather than cubic yards.  We believe a conversion factor should be included since many operations and facilities do not have scales.

Response to 19.24

Because of the great variability in densities of various green materials, it is not practical to provide a one-size fits-all conversion factor relating tons and cubic yards.  For this reason no conversion factor is listed in these regulations.

Comment 25.16

In section 17862.1, reference is made to regulation as a “green material handling operation”, yet there seems to be no regulatory provisions for this type of operations.

Response to 25.16

The type of green material operation referenced in subsection 17862.1(f) would be regulated as a green material handling operation or facility (described in section 17857.1).  (Handling includes composting, see definition section).

Comment 22.38, 22.49

We are concerned that the changes to proposed chipping and grinding regulations in the proposed 15-day notice version are a significant departure from the language that was previously proposed.  The earlier language provided that a compostable material chipping and grinding operation would be eligible for a registration permit provided it handled less than 25,000 tons per month.  This is roughly equivalent to 800 to 1250 tpd depending on the number of operating days in a month – or about 1000 tpd on the average.  

The new proposed 15-day notice language provides that not more than 500 tpd of compostable materials may be chipped and ground under a registration permit.  This represents a reduction of approximately 50% compared to previous regulatory language.   We believe that this will capture far more chipping and grinding operations in the full permit tier than was previously contemplated.   It is important to remember that existing chipping & grinding operations are not subject to any permitting requirements under existing regulations.  

Response to 22.38, 22.49

After communications with the Permitting and Inspections Branch of the CIWMB, staff determined that the proposed throughputs of the July 31, 2001 version of the regulations would be too large and could put the public health, safety and the environment at risk.  Specifically, the old threshold (5,000 tons per month up to 25,000 tons per month for a Registration permit) was unacceptably large.  Operations that pose a threat to the environment or public health and safety as a result of the uniqueness of their operations require site-specific conditions that are permissible only with a Compostable Materials Handling Facility permit.

Therefore the throughput thresholds were reduced to the levels described in subsequent versions of the proposed regulations.  

Comment 22.39

Will a chipping and grinding operation taking in up to 500 tons per day of compostable wood material and green material be required to obtain a Registration permit?

Response to 22.39

The activity described above would require a registration permit.

Comments 2.23, 2.24, 2.25, 5.26, 9.10, 16.06, 19.27, 22.25, 29.13, 29.14, 29.15, 29.16, 30.13  

Section 17862.3 should be removed since it would be cumbersome to implement, especially the requirement for notification and public hearings during the permit review.  Compliance with the notification and public hearings requirements would be very time consuming and costly to both the EA and the operator. It may result in inconsistent final determinations throughout the state leading to further allegations of uneven playing fields.  The section also does not allow for the revocation of the alternative classification once it is granted.

Response to 2.23, 2.24, 2.25, 5.26, 9.10, 16.06, 19.27, 22.25, 29.13, 29.14, 29.15, 29.16, 30.13  

After considering the many comments critical of section 17862.3, staff agrees that the alternative classification language could cause problems and has stricken the entire section.

Comment 29.12, 29.42

The terms “sensitive receptors” and “higher potential” should be defined.

Response to 29.12, 29.42

The terms “sensitive receptors” and “higher potential” in section 17862.3 have been deleted along with the rest of the section.

Comments 29.43 – 29.47

Commenter has suggestions regarding 17862.3.

Response to 29.43 – 29.47

Section 17862.3 has been deleted.

17863 Report of Composting Site Information

Comment 5.27, 19.28

Filing a RCSI is an appropriate requirement for mid to large sized facilities. A Report of Composting Site Information should be required for any facility in the Registration or Full Permit tiers.  It provides more assurance to the regulator and the general public that the operator is aware of and is capable of compliance with these regulations. A RCSI is appropriate for those composters that handle significant volumes of feedstock and compost.  In addition, the facilities in the Registration tier handle quantities of compostable material that could be problematic.  Therefore, the operators should be held to a higher level of scrutiny.

Response to 5.27, 19.28

Under existing regulations only facilities that possess a standardized permit or a full permit are required to file a Report of Composting Site Information (RCSI).  In the proposed regulations, the standardized tier has been eliminated and the registration tier is applicable only to chipping and grinding facilities.  Staff believes that requiring an RCSI for operations and chipping and grinding facilities in the registration tier would be unnecessarily burdensome, since all such activities pose a  minimal threat to the public health, safety and the environment.  Public nuisance arising from odor problems is also less likely since such activities are required to submit and maintain an odor impact minimization plan.

Comment 25.17

Sections 17863 through 17870 contain many requirements that are excessive for small volume handling sites that are subject to the proposed regulations.

Response to 25.17

The requirements set forth in sections 17863 through 17870 were carefully considered, are believed to be necessary to protect the public health, safety and the environment, and are not generally considered to be excessive.  Section 17855 contains exclusions for small volume handling activities.

Section 17863.4 Odor Impact Minimization Plan
Comments 2.05, 16.10

Commenter supports current language and/or concepts contained Section17863.4 Odor Impact Minimization Plan (OIMP).

Response to 2.05, 16.10

During testimony and workshops, staff received overwhelmingly positive comments regarding the overall concept and individual elements contained in this section.

Comment 5.28 

Requirements for information as described in the OIMP are contained in elements of the RCSI.  Duplication of this information is unnecessary and does not increase regulatory efficacy.

Response to Comment 5.28 

The requirements of the OIMP are specific to the generation of odor.  The OIMP is part of a performance-based compliance program for odor impact minimization.  OIMP information is required of most operations (some agricultural operations are not required to submit this information) and all facilities, the RCSI is only required of facilities.  The operator may refer to information provided in the RCSI or include the OIMP as a subsection of the RCSI. 

Comment 5.29 

Guidance on enforcement implementation of nuisance odor is needed by Enforcement Agencies.
Response to Comment 5.29 

Staff has prepared a series of workshops (January and February 2003) and ongoing technical support to address site-specific implementation of the new requirements of this section. 

Comment 9.04

The regulations do not state when operations and facilities are required to submit the information for the OIMP.  A reasonable submittal schedule should be included in the regulation.

Response to 9.04

OIMP information is required by operations (some agricultural operations exempted) and facilities on the effective date of these regulations.  [Refer to Response to Comment 5.28 (24a)] 

Comment 9.05
Requirements in the OIMP need to include permissible emission levels for odor causing compounds.

Response to Comment 9.05

Due to variations in the sensitivities of individuals and existing California law regarding odor, enforcement of threshold limits on specific odor-causing compounds has not been found to be  appropriate and has not been included in this regulatory effort.  The identification of certain “indicator” odor-causing compounds is part of a subsequent regulatory effort.
Comment 11.01

The OIMP’s adequacy or enforceability is determined by odor complaints.  CIWMB needs to establish a set of odor control requirements. 
Response to Comment 11.01

The OIMP is part of a performance-based compliance program for odor impact minimization.  It describes the measures necessary to “minimize” odor impacts at a specific site.  Although complaints are the basis for many compliance actions, the EA may also initiate an odor impact minimization response by the operator.  The OIMP is intended to address the odor impacts of a specific site and address the unique aspects of compostable material processing at that site.  Prescriptive odor control requirement may not address the specific odor-causing aspects off a given site and may generate inefficiencies and increased costs without minimizing odors. 
Comment 11.02

Establish tiered odor control requirements based on volumes, type of feedstock, proximity to receptors, and other factors associated with odor generation.

Response to Comment 11.02
Even a “tiered” system would be prescriptive in nature and restrict operational efficiencies.  The mixture of factors that contribute to an odor impact event at a site are complex.  Development of a regulatory “matrix” that could be used to appropriately address the variety of specific odor events is beyond the available data at this time.   (Refer also to Response to Comment 11.01)  

Comment 11.03

A public review process for the OIMP should be included.

Response to 11.03
The OIMP is a compilation of information that defines operations at a given site and describes the measures necessary to “minimize” odor impacts at that specific site.  As an operational document, it has value to the operator and the enforcement agency regardless of the interest demonstrated by public or other interested parties.   
Comment 13.07

The requirements of the OIMP are too complicated and need to be simplified. 

Response to 13.07
The OIMP is part of a performance-based compliance program for odor impact minimization.  It describes the measures necessary to “minimize” odor impacts at a specific site.  The mixture of factors that contribute to an odor impact event at a site are complex.   The required information listed in this section is readily available to most operators and is necessary to determine the most appropriate way to minimize odor at a given site.

Comments 21.03, 26.03

The OIMP requirements need to be more clearly defined.

Response to 21.03, 26.03
The required information listed in this section defines operations at a given site and describes the measures necessary to “minimize” odor impacts at that specific site.  Because the mixture of factors that contribute to an odor impact event at a site are complex, a performance-based compliance program for odor impact minimization has been employed.  A rigid system of requirements would be prescriptive in nature and restrict operational efficiencies.  Additionally, the required information listed in this section is readily available to most operators and is necessary to determine the most appropriate way to minimize odor at a given site.

Comment 29.28

The language for the OIMP is vague, wordy and useless.

Response to 29.28

The elements of an OIMP define the compostable material operation and the factors that influence odor impact generation.  The existence of continued odors and /or odor complaints allows the EA to require changes in operations that address odor impacts.

Comment 30.14

A list of methods or protocol for odor monitoring should be provided.  Guidance on enforcement implementation of nuisance odor is needed by Enforcement Agencies.
Response to 30.14

Odor recognition and/or complaint response protocols vary widely from site to site.  Urban sites will require a much more rigorous set of criteria than a remote agricultural site.  Guidance on enforcement implementation of nuisance odor is a topic of ongoing training (see Response to Comment 5.28). 

Comment 27.06

Agricultural operations should not be required to submit an OIMP unless site performance (complaints have been filed) justifies the submission of the required information.

Response to 27.06

This comment was incorporated into the text of Section 17856 (a).  Agricultural operations are not subject to the requirements of 17863.4 unless the EA has made a written determination that a specific agricultural operation has violated the requirements of Section 17867.

Comment 29.17, 29.48

“Minimization” is not adequately defined.
Response to 29.17, 29.48

The term “minimization” in 17863.4 can reasonably be interpreted to mean reduction of odor.  Since the dictionary defines the word “minimize” is being used in accordance with its everyday meaning, no further definition of “minimization” is necessary.  The elements of an OIMP define the compostable material operation and the factors that influence odor impact generation.  The enforcement agency employs the current OIMP and prior operational documents to access if an operator is operating in a manner to minimize odor impacts.  The operational standard to “minimize odor impacts” is part of existing regulations and has been used successfully to address odor impacts.

Comment 29.18, 29.49

The commenter stated that regulations should include the following language in 17863.4(b) “The OIMP shall be followed without deviation.”

Response to 29.18, 29.49

The OIMP is part of a performance-based compliance program for odor impact minimization.  It describes the measures necessary to “minimize” odor impacts at a specific site.  The mixture of factors that contribute to an odor impact event at a site are complex.  The elements of the OIMP must be modified and refined to reflect the operational experience that provides the most effective methods of minimizing odor impacts.  A rigid system of requirements would be prescriptive in nature and restrict operational efficiencies.
Comment 29.19, 29.50

Odor and odor receptor are not defined.

Response to 29.19, 29.50
Odor and odor receptor are being used in accordance with their generally understood meaning and require no formal definition.

Comment 29.20, 29.51

Subsection 17863.4 (b)(2) is unworkable….odor-causing material should never be allowed off-site.

Response to 29.20, 29.51

Subsection 17863.4 (b)(2) is intended to minimize the migration of odor and odor-causing material.  In some cases odor-causing material may need to be removed.
Comment 29.21, 29.52

The complaint response in protocol requirement of 17863.4 (b)(3) should be demanded of local government.

Response to 29.21, 29.52
Subsection 17863.4(b)(3) is intended to require operators to develop a complaint response protocol, since such operations may cause odor.  These regulations cover operations, minimum standards for local government are outside of their scope.

Comment 29.22, 29.53

Subsection 17863.4 (b)(4) should be provided to (not requested from) the composter.

Response to 29.22, 29.53

The information required in 17863.4 (b)(4) will be site-specific and could not be included in regulatory language.  The operator will be the one with knowledge of how their operation is designed and will be run to minimize odor.

Comment 29.23, 29.54

Subsection 17863.4 (b)(5) should be provided to (not requested from) the composter.

Response to 29.23, 29.54

The information required in 17863.4 (b)(5) will be site-specific and could not be included in regulatory language.  The operator will be the one with knowledge of how their operation is designed and will be run to minimize odor.

Comment 29.24, 29.55

The revisions discussed in 17863.4(c) should be done through an LEA.
Response to 29.24, 29.55

Subsection 17863.4(c) requires the operator to provide the EA with a revised OIMP that reflects any changes within 30 days. 

Comment 29.25, 29.56

“Surely the operator will know if he needs to make changes without review. This is ridiculous.”

Response to 29.25, 29.56

Subsection 17863.4(d) is necessary since many operations evolve over time.  Yearly reviews (the maximum time period an operator can go without reviewing the OIMP) ensure that operators are acknowledging the changes in their operations.

Comments 29.26, 29.57 

You might as well delete 17863.4 (e) and 17863.4(f).  The LEA has no power to impose fines on the composter and since the composter can’t be a nuisance by state statute, they can ignore the LEA  

Response to 29.26, 29.57

Subsections 17863.4 (e) and (f) are necessary to ensure that effective odor impact minimization plans are being implemented.  The EA can enforce the OIMP and can ultimately issue fines for failure to implement it.

Comment 29.27, 29.58

Subsection 17863.4(g) uses the words “reasonable and feasible.”  The commenter asks for a definition for “reasonable” and “feasible.”
Response to 29.27, 29.58

Subsection 17863.4(g) has been deleted.

17866 General Design Requirements

Comment 29.29, 29.59

The use of the word “appropriate” in section 17866 is vague and unprofessional.

Response to 29.29, 29.59

In subsections 17866(b) and 17866(b)(2) the use of the term “appropriate” is used to convey that operators shall use advice and data that are relevant and fitting when developing facility designs.  This is existing language not changes by these proposed regulations.

Comment 9.11

Section 17866(b)(1) makes reference to a Standardized permit.  This reference should be omitted since it is no longer applicable.

Response to 9.11

All references to “Standardized permits” have been stricken.

17867 General Operating Standards

Comment 33.01

It is not very clear which agency is responsible for approving the fire prevention plan in 17867(a)(8).

Response to 33.01

Subsection 17867(a)(8) requires the operator to provide fire prevention, protection and control measures including temperature monitoring of windrows and piles, adequate water supply for fire suppression, isolation of potential ignition sources and firelanes..  The EAs will review the operations to ensure that the requirements of 17867(a)(8) are met.  

Comment 22.26, 22.37, 22.48

Comment suggests changing language in 17867(a)(10) to require refuse that is removed from feedstocks be removed from the site within 48 hours instead of the proposed seven days.

Response to 22.26, 22.37, 22.48

Staff does not see a risk to the public health, safety, and the environment by allowing refuse to remain on-site for up to seven days.  This is consistent with existing standards for business and residences (see 14 CCR 17331).

Comment 22.27

Section 17867(a)(13) should be stricken since the presence of physical contaminants in compost product is a market issue.

Response to 22.27

Physical contaminants in compost pose a risk to the public health, safety and the environment and should therefore be regulated by CIWMB.
17867.5 Training

Comment 16.11, 32.02

Commenter supports the proposed requirement for operator training.

Response to 16.11, 32.02

While the training of operations personnel is necessary, the requirements of 17867.5(a)(2) are unduly burdensome.  Therefore, 17867.5(a)(2) has been deleted

Comments 2.06, 5.30, 9.12, 12.06, 13.08, 13.18, 19.29, 22.28, 27.07

Delete the 20-hour training requirement in subsection 17867.5(a)(2).  This requirement is prescriptive and unnecessarily burdensome.  

Response to 2.06, 5.30, 9.12, 12.06, 13.08, 13.18, 16.11, 19.29, 22.28, 27.07, 32.02

While the training of operations personnel is necessary, the requirements of 17867.5(a)(2) are unduly burdensome.  Therefore, 17867.5(a)(2) has been deleted.

17868.1 Sampling Requirements

Comment 19.30

We suggest the following change in language in the second sentence of 17868.1 (a).  Verification of pathogen reduction requirements shall occur as close at possible to the point at which prior to compost is being sold and removed from the site, bagged for sale, given away for beneficial use and removed from the site or otherwise beneficially used.  The compost shall not be removed from site until verification of pathogen reduction requirements and acceptable metal concentrations are received.

The numbering must be corrected for (b)(2)(C).  Currently, there are two (b)(2)(B).

Language should be added stating that all sample analysis must be conducted with approved testing methods and by a state-certified laboratory.

Response to 19.30

Staff agrees that the proposed language is ambiguous and has revised the language to read “shall occur at the point where compost is sold and removed from the site, bagged for sale, given away for beneficial use and removed from the site or otherwise beneficially used.” 

There are not two 17868.1(b)(2)(B)s.

Language in subsection 17868.1(a)(A)(3) already states that “Composite sample analysis for maximum acceptable metal concentrations, specified in Section 17868.2, shall be conducted at a laboratory certified by the California Department of Health Services, pursuant to the Health and Safety Code.”

Comment 19.31 

Protocol should be added to address what happens in the event that sample analyses indicate that pathogen reduction requirements and/or acceptable metal concentrations were not met.  What should be done with the compost?  Additionally since the product is no longer in windrows, how and where should the sample be taken (depth)?  We recommend adding language that requires re-sampling be conducted by a third party.  

Response to 19.31

Sections 17868.2 and 17868.3 state that “compost that contains metals or pathogens that exceed allowed amounts shall be designated for disposal, additional processing, or other use as approved by the state or federal agencies having appropriate jurisdiction.”  Section 17868.1(c) states that “The EA may approve alternative methods of sampling for a green material composting operation or facility that ensures the maximum metal concentration requirements of section 17868.2 and the pathogen reduction requirements of section 17868.3 are met.”  Board staff does not believe it is necessary to  add additional requirements for third-party involvement in product re-sampling. Therefore no provision for third-party re-sampling is included.  Regulations in existence since 1993 have not required, nothing to suggest needed.

Comment 19.32

Language should be added to 17868.1 giving the enforcement agency (EA) authority to require additional sampling for composting operations and facilities dependent on the feedstock material when the EA determines that potential harm to the environment or public health may be present in the raw feedstock material and/or amendments or finished product.  Additionally, can the sampling methods be used for Ag-Bag and other containerized technologies?  If not, should sampling methods for Ag-Bag and other containerized technologies be included in this section?

Response to 19.32

Staff believes that compost derived from properly processed feedstocks poses little risk to the public health, safety and the environment, and that the requirements of sections 17868.1, 17868.2 and 17868.3 ensure that compost products are processed properly.  Therefore, no additional requirements are necessary.  Staff believes that the sampling protocol described in 17868.1(b) can be used for Ag-Bag-processed compost.

17868.2 Maximum Metal Concentrations

Comments 3.01, 6.01, 8.01, 16.04, 19.33, 21.04, 26.04

The maximum acceptable metal concentrations in section 17868.2 are fine except for the selenium value of 36 mg/kg.  The selenium limit should be consistent with the 40 CFR Part 503 limit of 100 mg/kg. 

Response to 3.01, 6.01, 8.01, 16.04, 19.33, 21.04, 26.01According to the Office of Environmental Health and Hazard Assessment, more research is required to determine if the new 40 CFR Part 503 limit of 100 mg/kg is acceptable.  The CIWMB will be evaluating this issue in greater depth in subsequent rulemaking.

Comment 5.31

The commenter suggests that metal contamination in compost is not a problem and that perhaps the presence of persistent pesticides in compost should be addressed.

Response to 5.31

Although the occurrence of unacceptably high metal concentrations in compost is rare, the limits are necessary to ensure that compost does not pose a risk to the public health, safety and the environment. The issue of persistent pesticides in compost is being investigated by the CIWMB in conjunction with the Department of Pesticide Regulation and will be addressed in subsequent rulemakings.

Comment 13.04, 13.14, 13.19

The proposed regulations are ambiguous regarding exclusion of composting operations that sell or give away less than 2,500 cubic yards annually.  Clarify ambiguity by stating “all composting operations that sell or give away greater than 2,500 cubic yards of compost annually and all facilities shall meet the following requirements at the beginning of sections 17868.2 and 17868.3 on metal concentrations and pathogen reductions.”

Response to 13.04, 13.14, 13.19

Section 17868.1 clearly states that all composting operations that sell or give away greater than 1,000 cubic yards of compost annually shall verify that the compost meets the metal concentration and pathogen requirements. 

17868.3 Pathogen Reduction

Comment 19.35

Can the temperature monitoring methods be used for Ag-Bag and other containerized technologies?  If not, should temperature monitoring methods for Ag-Bag and other containerized technologies be included in this section?

Response to 19.35

Specific temperature monitoring methods for Ag-Bags and other containerized technologies are not specified in the regulations. However, subdivision 17868.3(c) allows for EA-approved alternatives.

Comment 19.36

For aerated static pile composting, alternatives to the 6 to 12 inches of insulating material should be allowed.

Response to 19.36

17868.3(c) allows for EA-approved alternatives. 

Comment 19.37

Are there pathogen reduction standards for non-aerated static compost operations?

Response to 19.37

Compost derived from non-aerated static pile must meet the requirements of 17868.3(b)(1).  As allowed in 17868.3(c), the EA may approve alternatives methods to ensure pathogen reduction.

Comment 14.02

Microorganisms multiply rapidly in compost. The regulations should specify that all non-sterile compost shall be stored by those trained in how to avoid being infected by it. Non-sterile compost should be transported and rapidly incorporated into soil as specified in Sierra Club's national guidelines for handling sewage sludge.  

Response to 14.02

Although compost cannot be sterilized, it is required to undergo pathogen reduction as described in section 17868.3.  Section 17868.3 also requires that compost products that exceed the maximum levels of pathogens (“non-sterile”) must be designated for disposal, additional processing, or other use as approved by state or federal agencies.  The Sierra Club’s guidelines for handling sewage sludge are inappropriate for the handling of compost.

Comment 14.03

I hope staff can find instances where coliforms are not in excess and Salmonella are in excess and vice versa. I think such instances exist and therefore, in this paragraph of yours, I have replaced an "or" with an"and". 

 (1) The density of fecal coliform in compost, that is or has at one time been active compost, shall be less than 1,000 Most Probable Number per gram of total solids (dry weight basis), AND (or) the density of Salmonella sp. bacteria in compost shall be less than three (3) Most Probable Number per four   (4) grams of total solids (dry weight basis).

Response to 14.03

It is possible for compost to meet the requirements for coliform and have high numbers of salmonella and it is possible for the reverse to be true.  Since either bacteria may be harmful, staff agrees that both salmonella and coliform levels should be analyzed and substituted the word “and” for the word “or.”

Comment 43.01, 43.02, 45.01

The pathogen reduction standards (demonstrate reduced levels of either salmonella or fecal coliform) should be retained.  It would be problematic for us to have to demonstrate reduced levels of both salmonella and fecal coliform.

Response to 43.01, 43.02, 45.01

It is possible for compost to meet the requirements for coliform and have high numbers of salmonella and it is possible for the reverse to be true.  Since either bacteria may be harmful, staff agrees that both salmonella and coliform levels should be analyzed and substituted the word “and” for the word “or.”  

17869 General Record Keeping Requirements

Comment 13.09

Require less rigorous load checking

Response to 13.09

Staff believes that the load checking requirement described in 17868.5(a)(1) is necessary to protect the public health, safety and the environment and is not unnecessarily rigorous.

Comment 13.10, 13.11

Require less rigorous record keeping.  Do not require records to be kept of load checks if the green material is generated on-site.

Response to 13.10, 13.11

The record keeping requirements are necessary to protect the public health, safety and the environment and are not generally considered to be onerous.  Material generated on-site must be inspected to ensure public safety and reduced environmental impacts.  

Comment 40.02, 40.06

To assist jurisdictions in their efforts to ensure compliance with AB 939 waste reduction mandates, we recommend that annual reports and records tracking diversion tonnage and jurisdiction of origin be required to be submitted to the Waste Board.

Response to 40.02, 40.06

Diversion tracking is outside the scope of the proposed regulations.  Therefore, no such language was added.

Comment 27.08

Add language in section 17869 that would require agricultural composters to keep records only of those feedstocks that are generated off-site.

Response to 27.08

Staff agrees that it is not necessary for agricultural operations to keep records of material generated on-site, since such material generally poses less threat to the public health, safety and the environment.  Therefore language was added to 17869 excluding such material from record keeping.

18103.1 Filing Requirements

Comments 2.26, 2.27, 22.29, 5.34, 9.13, 9.22, 19.40

For most operations under the Notification tier, the entire subsection 18103.1(a)(3) requiring evidence of CEQA compliance or documentation of exemption from CEQA, would not be appropriate and burdensome to operators.  The Notification tier was designed to be a ministerial decision and should remain ministerial.  There is no deliberation or discretion in the issuance of a Notification.  The owner simply “notifies” the enforcement agency stating a specific description and why they meet the requirements of the tier. Therefore, we would recommend removing (a)(3).  

Response to 2.26, 2.27, 22.29, 5.34, 9.13, 9.22, 19.40

Staff agrees and revised language in 18103.1(a)(3) to state “Documentation that the operator has notified the local planning department with jurisdiction over the site of its intent to commence operations. Documentation may include, proof of compliance with CEQA, correspondence from the local planning department that compliance with the California Environmental Quality Act is not required for the operation to obtain local land use approval, or written notice to the local planning department of the operator’s intent to commence operations.

Miscellaneous Comments

Comments 22.30, 22.31, 46.02, 46.03

Adopt the regulations before April 1, 2003.  Please process the public comments and prepare responses along with a revised draft for the July 2002 committee meeting.  The California Refuse removal Council is willing to help Board staff.

Response to 22.30, 22.31, 46.02, 46.03

It is CIWMB’s intention to adopt the regulations before April 1, 2003.  

Comment 27.09

The Wine Institute supports the July 25, 2002 version of the regulations.  These regulations are farmer friendly.

Response to 27.09

Staff believes that the regulations protect the public health, safety and the environment without unnecessarily regulating traditional agricultural activities.

Comment 29.30, 29.46

Problems in general with these proposed regulations are multiple.  For example, while these sections are based on the premise that “…have been found to pose risks to public health, safety and environment…” there are only vague references to what those risks might be.  Pathogens are reduced but not eliminated and are allowed to re-grow.  Only nine metals are mentioned.  No synthetic organic compounds are listed.  Dust and particles are not controlled.  Inspections are for record keeping compliance, not for health maintenance, and the frequency of inspection is so sparse that polluters can easily avoid detection. The operator provides his own odor complaint procedure, and the “Odor Minimization Plan” is vague, biased, and ridiculous in general. CIWMB’s attempt to ignore or avoid the odor problem is a tacit admission of their incompetence to handle the situation.

Response to 29.30, 29.46

The regulations address potential problems associated with the handling of compostable materials such as dust, litter, odor, metals and pathogen reduction.  Staff believes that the proposed regulations protect the public health, safety and the environment, and at the same time allow for a vibrant composting industry.

Comment 19.34

In light of the clopyralid issue, there are concerns that other compounds or elements should be subject to testing such as certain pesticides, herbicides, (e.g. chlordane, clopyralid), PCB’s, vinyl chloride, TPH, and other common contaminants listed on the Risk based Screening Levels (RBSL) for impacted soil and groundwater.  Perhaps, language could be added to the regulations allowing for additional testing if the LEA deems it would be appropriate for the protection of the environment and/or public health.  

Response to 19.34

The CIWMB is currently assessing issues related to pesticides in compost and plans to address these issues in subsequent rulemaking.  Although staff is not aware of significant environment or public health and safety threats from organic pollutants in compost, this issue will also be examined subsequent to this rulemaking.

Comment 5.36, 13.04a, 32.01

The existing tiers work well and should be retained.  The Standardized tier is appropriate for biosolids composting.

Comments 22.01, 22.32, 22.44

Regarding the regulatory tier structure, we support the direction of the proposed regulations to move most composting facilities to a full permit level in recognition of the potential public health and safety and environmental issues posed by composting sites, particularly for those sites handling anything other than clean green material and, in particular, any volume of food waste, biosolids, and MSW.  

Comment 5.18, 5.35, 5.37, 5.38, 5.39, 5.40, 5.41, 16.01, 30.11, 37.01, 37.02, 38.01, 39.01

The Registration tier should be retained as it necessary for the regulation of mid-sized facilities.

Response to 5.18, 5.35, 5.36, 5.39, 5.40, 5.41, 13.04a, 16.01, 22.01, 22.32, 22.44, 30.11, 32.01, 37.01, 37.02, 38.01, 39.01

Problems associated with composting such as odor complaints, bioaerosols, volatile organic compounds emissions and persistent pesticides have been magnified by urban encroachment of California’s composting facilities fed by our State’s ever-increasing population.  Accordingly, there is a need for more regulatory oversight, rather than less for mid-size and large facilities.  Under the proposed regulations, these facilities will be subject to increased LEA scrutiny and site-specific conditions.  Smaller operations (up to 12,500 of green material feedstock, active compost and compost product) will be subject to a new EA Notification (requires an OIMP) that more closely resembles the current Registration tier.  The proposed tier structure will better protect the public health, safety and the environment without stifling the composting industry.

Staff received much support for the new tier structure at workshops and at working group meetings.

Comment 14.04

CIWMB should consider all forms of microbial digestion, not just anaerobic digestion.  I am told microbial digestion of a combination of manure and sludge may be workable; the regulations should consider this.

Response to 14.04

Any biological decomposition (including digestion) of compostable materials where temperatures exceed 122 degrees Fahrenheit may be considered composting and be subject to regulatory oversight.

Comments 10.02, 10.03, 10.04, 10.05, 10.06, 15.01, 17.02, 18.01, 24.03 

The CIWMB should institute siting restrictions or buffer zones around composting sites to reduce the potential risk to the public from bioaerosols and other hazards associated with composting.  A two-mile radius would be appropriate.

Response to 10.02, 10.03, 10.04, 10.05, 10.06, 15.01, 17.02, 18.01, 24.03 

Currently there is no consensus on what constitutes a “safe” distance from composting sites to receptors.  The great number of variables involved in how far odors or bioaerosols travel off-site makes it impossible to assign a single buffer zone for all composting sites within the state, however a two-mile radius would likely be excessive.  At this time staff believes it is more appropriate for local planning agencies to address buffer zones on a site-specific basis.  The CIWMB will continue to examine new research into this area. 

Comment 16.05

Temperature as a means for defining active compost should be re-examined.  This mostly affects traditional mulch operations that are not the intent of these regulations.  

Response to 16.05

The use of temperature as a basis for defining composting is well established and readily implemented.  Mulching operations that handle compostable materials in such a manner to produce temperatures at or above 122 degrees Fahrenheit are (and should be) subject to these regulations because they pose a risk to the public health, safety and the environment.

Comment 16.07

Need to codify the own material/own site/own use exemption for all feedstocks.

Response to 16.07

Although these regulations allow an exclusion for agricultural operations that process their own material (generated on-site) and return the product to their own site, it would not be advisable to extend these exclusions to include materials such as mixed solid waste, biosolids or food materials.  The unregulated handling of such materials would pose a serious threat to the public health, safety and the environment.

Comment 16.09

The regulations need to be revised to clarify the feedstock definitions and possibly add a few exemptions.

Response to 16.09

Staff believes the regulations are sufficiently clear and that no further exemptions are necessary. 

Comment 17.01

Adopt thresholds for composting-related emissions such as odors, PM10s, and VOCs.

Response to 17.01

Due to variations in the sensitivities of individuals and existing California law regarding odor, enforcement of threshold limits on specific odor-causing compounds has not been appropriate and has not been included in this regulatory effort.  The identification of certain “indicator” odor-causing compounds is part of a subsequent regulatory effort.  Because there are no universally accepted thresholds for PM10s and VOCs, and because the cost of monitoring these emissions could be prohibitive, it would not be good policy to set thresholds for odors, PM10s, and VOCs at this time.  However, the usage of best management practices can significantly reduce odor, PM10 and VOC emissions.  
Comment 28.01, 28.03, 28.04

Exclude blending and packaging facilities.  Clarify the regulations with respect to blending operations.

Response to 28.01, 28.03, 28.04

Facilities that blend compost product  (obtained from a permitted facility) with wood chips, dried chicken manure, and other non-compostable materials are not regulated by the Board.  However, if a facility handles material in a manner, which allows the material to become active compost, the facility would be subject to regulation.

Comment 28.02

There should be a definition for exempt compost.  This would be compost product from a permitted composting operation or facility.

Response to 28.02

Compost product, or finished compost is no longer compostable and is not regulated by CIWMB.

However, when it is stored at the site where compost is produced it would be included in the on-site volume unless it is packaged in bags that hold no more than five cubic yards.

Comment 41.04

The inclusion of active, curing or cured products in calculating on-site volumes is problematic.  The composting industry typically stores product until the following sales season, so carrying 3 to 8 months of product is a necessary practice.   The proposed regulations are punitive and create an incentive to store elsewhere.

Response to 41.04

In the past some operators have tried to increase the amount of on-site material at their operations by claiming that some of their compostable material was product.  This has created a burdensome situation where LEAs are faced with the task of identifying which materials are product and calculating what proportion of material is product.  This in turn poses a threat to the public health, safety and the environment.  Also, the volume of material on-site at any one time, used in part to determine tier placement, was raised for most operations and facilities.  To accommodate for the volume of stored product (10,000  ( 12,500 cy).

Comment 41.02

Residuals from other processing systems can produce some of the most valuable and successful composting systems.  The state should be careful not to discourage diversion of these organic residuals from the disposal system.  Has the state considered an experimental status for special organic residuals?

Response to 41.02

The regulations do allow for the composting of organic material derived from the waste system.  The handling of these feedstocks does require a higher level of regulation because they pose a greater threat to the public health, safety and the environment than agricultural or green material.

The regulations also contain a “research composting operations” category for those operators wishing to try experimental activities.

Comment 9.24

The regulations in Title 14 pertaining to the Standardized permit will be obsolete and should either be revised or deleted.

Response to 9.24

The Standardized permit is only irrelevant to the compostable materials regulatory requirements and still applies to other facilities such as transfer/processing..

No Response Required

Comment 1.01

The commenter does not mention any issues relevant to the proposed regulations.

Comments 22.40-22.43

The commenter requested Board opinion on how the following activities would be regulated.

C&D wood materials.  The multi-material operation could also separately receive up to 500 tpd of C&D wood materials (as currently proposed under the Phase 1 C&D regulations.  Raw materials could be stored up to 30 days while finished product could be stored up to 90 days unless extended by LEA approval.

Source separated non-C&D wood materials (pallets, junk furniture).  Provided compliance with the 3-part test is maintained and this material stream is kept physically separated from the other material types, there would not be any limitation on the amount of these materials that may be processed.

Source separated non-compostable wood materials (large logs, stumps, etc.). Provided compliance with the 3-part test is maintained and this material stream is kept physically separated from the other material types, there would not be any limitation on the amount of these materials that may be processed.

Response to 22.40-22.43

These comments relate to issues outside the scope of the proposed regulations.

Comments 41.01, 41.03

The commenter makes suggestions regarding attachment one of the Agenda Item (Regulations Grid).

Response to 41.01, 41.03

The Grid only summarizes the most substantial changes to the regulations.  The Grid has no regulatory affect.

Comment 35.17

The commenter discusses Board staff suggestions regarding research-composting operations.  The commenter does not agree with Board staff that such operations are viable for small-scale activities but does not provide specific comments on the regulation text.

Comments Not Related To Proposed Regulatory Text

 

Comment 25.19

No source documentation and/or analysis were included for “numerous fires” and “hundreds of nuisance complaints” in the “Initial Statement of Reasons.”   Without this data, the proposed regulations’ adequacy or potential efficacy cannot be assessed.

 

Response to 25.19

This comment was not directed at the text of the proposed regulations.  Although there were no listing of data or capture of discussions in the “Initial Statement of Reasons,” staff reviewed inspection reports and interviewed operators and LEAs to ascertain and assess the challenges that the proposed regulations would be required to address.  Workshops and focus groups have explored these issues numerous times over the past several years.  The discussions have ranged far and wide, and to a great extent given clarity to PRC 40116 which states: “Compost means the product resulting from the controlled biological decomposition of organic wastes that are source separated from the municipal solid waste stream, or which are separated at a centralized facility.”

Comment 25.20, 25.21, 25.22

The “Initial Statement of Reasons” does not include data and discussion pertaining to adverse economic impacts to small and/or rural operations.

 

Response to 25.20, 25.21, 25.22

This comment was not directed at the text of the proposed regulations. Nevertheless, Board staff made specific changes (see response to 25.23, 25.24, 25.25 below) to regulatory text to address comments associated with adverse economic impacts to small and/or rural operations.  The Economic and Fiscal Impact analysis is part of the rulemaking file, which is available for review.

 

Comment 25.23, 25.24, 25.25 

The Notice of Proposed Rulemaking fails to appropriately emphasize the impacts of the proposed regulations on rural operations. 

 

Response to 25.23, 25.24, 25.25 

This comment was not directed at the text of the proposed regulations. The Notice of Proposed Rulemaking does not emphasize the challenges to rural operations; however, the proposed regulations include numerous definitional changes and exemption that pertain to both urban and rural operations.  Additionally, the definitions of “agricultural material” and “green material” were modified to provide greater distinction between the two for both rural and urban environments.

 

Comments 25.26

The Notice of Proposed Rulemaking does not adequately describe the full extent of small businesses and rural operations.

 

Response to 25.26

This comment was not directed at the text of the proposed regulations. Staff received additional information from several sources on rural issue related to the proposed regulations and changes (see response to 25.23, 25.24, 25.25) were made in the proposed regulation.  The economic analysis was not significantly changed by these inclusions.

 

Comment 25.27

An environmental assessment was not included in the rulemaking at the time of this comment.  Commenter requests that the impacts on rural operations be addressed, such as the effects of the proposed regulations on diversion of materials from landfills and fire protection in rural areas.

 

Response to 25.27

This comment was not directed at the text of the proposed regulations.  The CIWMB prepared, circulated, and adopted a California Environmental Quality Act document for the proposed regulations subsequent to this comment.  Compostable materials from rural areas are not usually disposed of in landfills, so staff expects few impacts to diversion programs.  The proposed regulations incorporated several requests for exemptions from regulatory requirements.  Small quantity food waste, generation and activities pertaining to fire protection were included in changes to the proposed regulations.
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