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GENERAL COMMENTS APPLICABLE TO STATEMENT OF REASONS

The Integrated Waste Management Act (Act) [AB 939 (Sher), Stats. 1989, c. 1095] and Public Resources Code (PRC) Section 40000 et seq., provides for the protection of public health and safety and the environment through waste prevention, waste diversion, and safe solid waste processing and disposal.  PRC Section 40502 requires the CIWMB to adopt rules and regulations to implement this Act.  PRC Section 43020 requires the CIWMB to adopt and revise regulations, which set forth minimum standards for solid waste handling, transfer, composting, transformation, and disposal.  Regulations in California Code of Regulations, Title 14, Division 7, Chapter 5, Articles 5.1, sets forth the procedures for inclusion and/or removal from the Inventory of Solid Waste Facilities which Violate State Minimum Standards. 
In 1989, the passage of AB 939 recodified the requirement for the Board to maintain an Inventory of Solid Waste Facilities Which Violate State Minimum Standards (Inventory) to Section 44104 of Division 30 of the Public Resources Code (PRC).  This section requires notification of the operator and a 90-day grace period before placing a facility on the Inventory.  In order to implement PRC 44104, the Board adopted a method for including facilities on the Inventory at its May 28, 1992 business meeting.

The Solid Waste Disposal Regulatory Reform Act of 1993 (AB 1220) had a significant impact on the process by which solid waste facilities were placed on the Inventory.  AB 1220 emphasized the Board’s role in LEA training, assistance and evaluation, rather than a direct role in compliance.  As a result, Board staff developed LEA Advisories No. 14 (issued May 25, 1994) and No. 14R (issued September 6, 1995) to provide guidance to the local enforcement agencies (LEA) on the Inventory process.

As a consequence of the 1996 lawsuit with the Natural Resources Defense Council, the Board could no longer implement the “Revised Policy and Procedures for Maintaining the Inventory of Solid Waste Facilities Which Violate State Minimum Standards” (LEA Advisory #14R).  In the absence of regulations, the strict interpretation of PRC 44104 and 44106 was applied.  This interpretation meant that any solid waste facility which violated any State Minimum Standard in the California Code of Regulations for any length of time was subject to being sent a 90-day Notice of Intent letter to include the facility on the Inventory.

A September 1997 Permitting and Enforcement Committee Agenda Item contained an introduction to the Inventory for its initial publication on the CIWMB website.  This guide described the three steps for inclusion on the Inventory, including facility receipt of a Notice of Intent letter when Board staff note at least one violation for two consecutive months on LEA monthly inspection reports.  Board staff is currently using this procedure for Notice of Intent letters and it is incorporated into the proposed regulations.

REASONABLE ALTERNATIVES TO THE PROPOSED REGULATORY ACTION

Other alternatives to the proposed regulations have been considered, including a “no-action” alternative.  The Board has determined that specifying the Inventory process in regulation is the most effective and least burdensome to owners or operators while at the same time protecting human health, safety and the environment.  No other alternative considered would lessen adverse economic impact on the owner or operator while still protecting human health and safety and the environment.  This paragraph applies to each section below unless otherwise indicated.  

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS

The Board relied upon the Public Resources Code, local enforcement agencies, the regulated community, and the public in the preparation of this section.  This paragraph applies to each section below unless otherwise indicated.

INITIAL DETERMINATION THAT THE ACTION WILL NOT HAVE A SIGNIFICANT ADVERSE ECONOMIC IMPACT ON BUSINESS

Board staff made an initial determination that the proposed regulations will not have a significant, statewide adverse economic impact directly affecting business, including the ability of California businesses to compete with businesses in other states.  In making this determination, the Board relied upon an analysis by CalEPA’s Agency-wide Economics Analysis Program.  This paragraph applies to each section below unless otherwise indicated.  
DUPLICATION OR CONFLICTS WITH CODE OR FEDERAL REGULATIONS

No unnecessary duplication or conflict exists between the proposed regulations and federal regulations contained in the Code of Federal Regulations because federal law or regulations do not contain comparable requirements.  This paragraph applies to each section below unless otherwise indicated.  
SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

Section 18360. Authority and Scope

Subsection (a)

This subsection provides a general description of the contents of Article 5.1 and limits its scope.  The subsection identifies the specific procedures associated with the Inventory of Solid Waste Facilities Which Violate State Minimum Standards and the enforcement roles of both the enforcement agency and the Board as mandated by the Public Resources Code (PRC).

Subsection (b)

This subsection clarifies that the Board is authorized to adopt these regulations and identifies the statutes by which the Board has authority.  This subsection also clarifies that the purpose of these regulations is to implement statutes.

Subsection (c)

This subsection clarifies that these regulations are not intended to limit the authority of any federal, state, or local agency, and that the owner, or operator is still obligated to meet the requirements of federal, state, or local agencies.

Section 18361. Definitions

Subsection (a)

This subsection was added to define the term “compliance schedule”.

Subsection (b)

This subsection was added to define the term “Inventory”.

Section 18362 Notice of Intent to List a Facility for Inclusion on the Inventory

Subsection (a)

This subsection specifies the criteria by which facilities are included on the Inventory for consistent enforcement statewide. It also includes a method of notification and specifies which parties are to be notified.  This incorporates the 90-day period of notice that is mandated in the Public Resources Code Section 44104(b).
Subsection (b)

This subsection specifies that consultation between the enforcement agency and Board staff is essential for consistent enforcement.

Section 18363 Rescission of the Notice of Intent to List a Facility on the Inventory

Subsection (a)

This subsection provides a mechanism by which a facility can correct the violation(s) within the 90-day notice timeframe without being placed on the Inventory.

Subsection (b)

This subsection specifies the options for the enforcement agency to transmit their determination of compliance to Board staff. 

Section 18364 Inclusion of a Facility on the Inventory

Subsection (a)

This subsection details the method for listing a facility on the Inventory.  It also includes a method of notification and specifies which parties are to be notified.

Subsection (b)

This subsection specifies that consultation between the enforcement agency and Board staff is essential for consistent enforcement statewide.

Section 18365 Compliance Schedule

Subsection (a)

compliance schedules are required by PRC 44106(a) once a facility has been included on the Inventory. This subsection details timeframes for developing the compliance schedule by the enforcement agency.

Subsection (b)

This subsection includes detailed timeframes incorporated in the compliance schedule that will ensure “diligent progress” of the facility as required in PRC 44106(a).

Section 18366 Removal of a Facility from the Inventory

Subsection (a)

This subsection details the procedure for removing a facility from the Inventory.  The procedure requires notification of responsible parties by certified mail.

Subsection (b)

This subsection specifies the options for the enforcement agency to transmit their determination of compliance to Board staff.

Section 18367 Publishing the Inventory

Subsection (a)

The PRC 44104(b) states that the Inventory shall be updated and published twice annually.  This subsection details where the Inventory will be published and how often it will be updated.

Subsection (b)

This subsection includes a notification to local ruling bodies when a facility in their jurisdiction is added to or removed from the Inventory.

Section 18368 Penalties

Subsection (a)

This subsection is necessary to identify that the enforcement agency may issue other appropriate enforcement actions besides listing a facility on the Inventory.  

Subsection (b)

This subsection is a restatement of PRC 44106(b) and is necessary to complete the penalty section.  In this subsection, the term “revoke” maybe interpreted to mean suspend or revoke.

