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NOTICE OF PROPOSED RULEMAKING

TITLE 14.

NATURAL RESOURCES

DIVISION 7.

CALIFORNIA INTEGRATED WASTE MANAGEMENT BOARD

CHAPTER 5.
ENFORCEMENT OF SOLID WASTE STANDARDS AND ADMINISTRATION OF SOLID WASTE PERMITS; LOAN GUARANTEES

ARTICLE 5.1.
INVENTORY OF SOLID WASTE FACILITIES WHICH VIOLATE STATE MINIMUM STANDARDS
PROPOSED REGULATORY ACTION

The California Integrated Waste Management Board (CIWMB) proposes to amend Title 14, California Code of Regulations (14 CCR), Division 7, Chapter 5, Article 5.1, commencing with section 18360.  The new proposed regulations set forth the procedures for inclusion and removal from the Inventory of Solid Waste Facilities Which Violate State Minimum Standards. 
WRITTEN COMMENT PERIOD
Any interested person, or his or her authorized representative, may submit written comments relevant to the proposed regulations to the CIWMB.  The written comment period for this rulemaking ends at 5:00 p.m. on Aug 19, 2002.  The CIWMB will also accept written comments during the public hearing described below.  Please submit your written comments to:



Suzanne Hambleton



California Integrated Waste Management Board



Permitting and Enforcement Division



P.O. Box 4025, MS 15



Sacramento, CA  95812-4025



FAX:  (916) 319-7439



e-mail:  shamblet@ciwmb.ca.gov 

PUBLIC HEARING
CIWMB will conduct a public hearing on the proposed regulations before the Permitting and Enforcement Committee of the CIWMB at the Joe Serna, Jr. Cal/EPA Building, 2nd Floor Sierra Hearing Room, 1001 I Street, Sacramento, CA on September 9, 2002.  The hearing will begin at 9:00 a.m. and conclude after all testimony is given.  The CIWMB requests that persons who make oral comments at the hearing also submit a written copy of their testimony at the hearing.  The Sierra Hearing Room is wheelchair accessible.  Immediately following the hearing, the Permitting and Enforcement Committee may consider recommending the proposed regulations for adoption by the CIWMB Board.  If such a recommendation is made, the Board would consider the proposed regulations at its September 17-18, 2002 meeting in the Central Valley Auditorium of the address given above.

INFORMATIVE DIGEST

The Integrated Waste Management Act (Act) [AB 939 (Sher), Stats. 1989, c. 1095] and Public Resources Code (PRC) Section 40000 et seq., provides for the protection of public health and safety and the environment through waste prevention, waste diversion, and safe solid waste processing and disposal.  PRC Section 40502 requires the CIWMB to adopt rules and regulations to implement this Act.  PRC Section 43020 requires the CIWMB to adopt and revise regulations, which set forth minimum standards for solid waste handling, transfer, composting, transformation, and disposal.  Regulations in California Code of Regulations, Title 14, Division 7, Chapter 5, Article 5.1, sets forth the procedures for inclusion and removal from the Inventory of Solid Waste Facilities which Violate State Minimum Standards. 
In 1989, the passage of AB 939 recodified the requirement for the Board to maintain an Inventory of Solid Waste Facilities Which Violate State Minimum Standards (Inventory) to Section 44104 of Division 30 of the Public Resources Code (PRC).  This section requires notification of the operator and a 90-day grace period before placing a facility on the Inventory.  In order to implement PRC 44104, the Board adopted a method for including facilities on the Inventory at its May 28, 1992 business meeting.

The Solid Waste Disposal Regulatory Reform Act of 1993 (AB 1220) had a significant impact on the process by which solid waste facilities were placed on the Inventory.  AB 1220 emphasized the Board’s role in LEA training, assistance and evaluation, rather than a direct role in compliance.  As a result, Board staff developed LEA Advisories No. 14 (issued May 25, 1994) and No. 14R (issued September 6, 1995) to provide guidance to the local enforcement agencies (LEA) on the Inventory process.

As a consequence of the 1996 lawsuit with the Natural Resources Defense Council, the Board could no longer implement the “Revised Policy and Procedures for Maintaining the Inventory of Solid Waste Facilities Which Violate State Minimum Standards” (LEA Advisory #14R).  In the absence of regulations, the strict interpretation of PRC 44104 and 44106 was applied.  This interpretation meant that any solid waste facility which violated any State Minimum Standard in the California Code of Regulations for any length of time was subject to being sent a 90-day Notice of Intent to include the facility on the Inventory.

A September 1997 Permitting and Enforcement Committee Agenda Item contained an introduction to the Inventory for its initial publication on the CIWMB website.  This guide described the three steps for inclusion on the Inventory, including that facility receipt of a Notice of Intent letter when Board staff note at least one violation for two consecutive months on LEA monthly inspection reports.  Board staff is currently using this procedure for Notice of Intent letters and it is incorporated into the proposed regulations.

The statues that apply to the Inventory (Public Resources Code 44104 and 44106) require the Board to maintain and publish twice annually an Inventory list, require the Board to give a 90-day notice to the owner and operator before the facility is included on the Inventory, require the enforcement agency to develop a compliance schedule for a facility on the Inventory, and allow the enforcement agency to revoke the permit of a facility that does not comply with it’s compliance schedule. The proposed regulations expand on these procedures to include a definition of “compliance schedule”, a method for notifying facilities that they have corrected the violation within the 90-day period, a method for notification and removal of facilities from the Inventory list, options for updating the list, and details the roles of the enforcement agency and the Board in the entire process.  

POLICY STATEMENT OVERVIEW

The proposed regulations provide guidance for administering the Inventory list established in statute; they were written to assist enforcement agencies and Board staff to achieve consistency in implementing the Inventory statewide.
PLAIN ENGLISH REQUIREMENTS

CIWMB staff prepared the proposed final regulations pursuant to the standard of clarity provided in Government Code Section 11349 and the plain English requirements of Government Code Section 11342.580 and 11346.2(a)(1).  The proposed final regulations are considered non-technical and are written to be easily understood by those parties that will use them.

AUTHORITY AND REFERENCES

PRC Sections 40502, 43020, and 43021 provide authority for these regulations.  The purpose of the proposed regulations is to implement, interpret, and make specific PRC Sections 44104 and 44106.

FEDERAL LAW OR REGULATIONS MANDATE
Federal law or regulations do not contain comparable requirements.

LOCAL MANDATE AND FISCAL DETERMINATIONS
CIWMB staff has determined that the proposed regulations do not impose:  1) a mandate on local school districts; 2) significant costs or savings to any state agency; 3) costs to any local agency or school district that must be reimbursed in accordance with Government Code Sections 17500 through 17630; 4) other non-discretionary costs or savings on local agencies; or 5) costs or savings in federal funding to the state.

EFFECT ON HOUSING COSTS
CIWMB staff made an initial determination that the proposed regulations will not have a significant effect on housing costs.
EFFECT ON BUSINESSES
CIWMB staff made an initial determination that the proposed regulations will not have a significant, statewide adverse economic impact directly affecting businesses, including the ability of California businesses to compete with businesses in other states.
EFFECT ON SMALL BUSINESSES
CIWMB staff determined that the proposed regulations would have no significant economic impact on businesses within the state of California.

EFFECT ON CREATION OR ELIMINATION OF JOBS,

EXISTING OR NEW BUSINESS IN THE STATE OF CALIFORNIA
CIWMB staff has determined that the proposed regulatory action will not affect:  1) the creation or elimination of jobs within the State of California; 2) the creation of new businesses or the elimination of existing businesses within California; or 3) the expansion of businesses currently doing business with the state.

COST IMPACTS ON REPRESENTATIVE PRIVATE PERSONS OR BUSINESSES
CIWMB staff determined that the adoption of the proposed regulations would not have a cost impact on private persons or enterprises, and will have some benefit by clarifying existing definitions and clarifying the enforcement process.

CONSIDERATION OF ALTERNATIVES
The CIWMB must determine that no reasonable alternative considered by the CIWMB or that has otherwise been identified and brought to the attention of the CIWMB would be more effective in carrying out the purpose for which the action is proposed, or would be as effective and less burdensome to affected private persons than the proposed action.  The CIWMB invites interested persons to present statements or arguments with respect to alternatives to the proposed regulations during the written comment period.

CONTACT PERSONS
Inquiries concerning the proposed administrative action or the substance of the proposed regulations may be directed to:



Suzanne Hambleton



California Integrated Waste Management Board



Permitting and Enforcement Division



P.O. Box 4025, MS 15



Sacramento, CA  95812-4025



(916) 341-6337



FAX:  (916) 319-7439



e-mail:  shamblet@ciwmb.ca.gov 

Back-up contact person to whom inquiries concerning the proposed administrative action may be directed:




Leslee Newton-Reed




California Integrated Waste Management Board




Permitting and Enforcement Division




P.O. Box 4025, MS 15




Sacramento, CA  95812-4025




(916) 341-6312




FAX:  (916) 319-7281




e-mail:  lnewton@ciwmb.ca.gov 

AVAILABILITY OF INITIAL STATEMENT OF REASONS AND

TEXT OF PROPOSED REGULATIONS
The CIWMB will have the entire rulemaking file, and all information upon which the proposed regulations are based, available for inspection and copying throughout the rulemaking process at the above address.  As of the date this notice is published in the Notice Register, the rulemaking file consists of this notice, the proposed text of the regulations, and the Initial Statement of Reasons.  Copies may be obtained by contacting Suzanne Hambleton at the address, e-mail, or telephone number listed above.  For more timely access to the proposed text of the regulations, and in the interest of waste prevention, interested parties are encouraged to access the CIWMB’s website at http://www.ciwmb.ca.gov/Rulemaking/Inventory.
Additionally, the Final Statement of Reasons will be available at the above listed Internet address or you may call the contact persons named above.

AVAILABILITY OF CHANGED OR MODIFIED TEXT
The CIWMB may adopt the proposed regulations substantially as described in this notice.  If the CIWMB makes modifications which are sufficiently related to the proposed text, it will make the modified text – with changes clearly indicated – available to the public for at least 15 days before the CIWMB adopts the regulations as revised.  Requests for the modified text should be made to the contact person.  The CIWMB will mail any modified text to all persons who testify at a public hearing; all persons who submit written comments at a public hearing; all persons whose comments are received during the comment period; and all persons who request notification of the availability of such changes.  The CIWMB will accept written comments on the modified regulations for 15 days after the date on which they are made available.
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The energy challenge facing California is real. Every Californian needs to take immediate action to reduce energy consumption. For a list of simple ways you can reduce demand and cut your energy costs, see our Web site at http://www.ciwmb.ca.gov/.
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