Final Statement of Reasons

____________________________________________________

California Code of Regulations, Title 27, Division 2

Chapter 3
Minimum Standards for Solid Waste Handling and Disposal

Article 2

Cover Material and Beneficial Reuse

PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT OR OTHER CONDITION OR CIRCUMSTANCE THE REGULATION IS INTENDED TO ADDRESS.
Current regulations regarding the use of Alternative Daily Cover (ADC) at landfills are not sufficient and do not ensure minimal impacts on public health, safety, and the environment.

As noted at previous Board meetings and in field observations and facility inspections, there is a need to refine and better define the ADC requirements in regulation to add clarity, consistency and to avoid the inadequate or inappropriate use of ADC.  The regulations will define pre-processing requirements, acceptable levels of processing and application and clarify existing minimum operating standards.  The regulations also define other activities including benefical reuse and the appropriate level of documentation needed for ADC and Beneficial Reuse materials at solid waste landfills. 

§20686 - CIWMB Beneficial Reuse

NOTE:

This section was numbered 20685 throughout the rulemaking.  Subsequent to Board approval, staff discovered that the number 20685 was previously used for an unrelated section.  Although the number is not currently in use, it cited dozens of times in a Board database.  Staff renumbered this section to avoid confusion with this earlier usage.
Beneficial reuse of solid wastes at solid waste landfills includes, but is not be limited to final cover foundation layer, liner operations layer, leachate and landfill gas collection system, construction fill, road base, wet weather operations pads and access roads, and soil amendments for erosion control and landscaping.  A variety of waste types otherwise used as ADC can be utilized for these purposes.  The Board found in a series of agenda items that many facilities were reporting beneficial reuse as ADC.  In addition, it became clear that there has been a significant increase in beneficial reuse practices at landfills.

A specific need was also identified for including regulations governing beneficial reuse of waste materials for construction and operation of a solid waste landfill.  In addition to ADC, PRC 41781.3 (a) also identifies beneficial use of waste materials at landfills as constituting diversion through recycling.  However, there are currently no state minimum standards governing beneficial use of waste materials other than alternative daily or intermediate cover.  

SPECIFIC PURPOSE OF THE REGULATION: NECESSITY.

Subsection (a)

Based on IWMB experience and information from LEA’s, improper use of these wastes can lead to environmental problems with odors, vectors, fire, and nuisances, in addition to posing potential geotechnical problems with unstable fills and construction materials.   Because of the lack of current regulations, there are no effective regulatory controls on these practices.  This new subsection corrects that problem by requiring operators to specify the standards being used for the particular practices being employed.

Subsection (b)

This new subsection is necessary because the overuse of waste-derived materials for beneficial reuse may create public health and safety problems and constitute a threat to the composting industry in conflict with PRC 417813 (a).  Many of the materials used for beneficial reuse may also be a feedstock for composting or other types of recycling facilities.  Concerns of overuse of ADC are well founded (See General Section above) and may arise with beneficial reuse.   To the extent that material is being overused, it is really being disposed and would therefore be subject to the disposal fee (PRC 48000).  This section makes this clear.
Subsection (c)

Storage and handling of waste materials for beneficial reuse must be controlled to protect public health and safety and the environment, and control vectors, fires, odors, and nuisances.  An equivalent regulation was necessary and is in-place for ADC.  There is no difference in the need for such a regulation for beneficial reuse.  Therefore, this new subsection is necessary.

Subsection (d)

This new subsection is necessary because beneficial reuse is not currently tracked because there are no reporting requirements.  In many cases beneficial reuse has been reported as ADC leading to the appearance of ADC overuse.  In addition, there may be cases of overuse of beneficial reuse materials but without a reporting requirement it is impossible to verify.  Concerns with overuse of beneficial reuse are present because landfill operators do not pay tipping fee taxes for materials intended for beneficial reuse and may take advantage of this privilege.  This new section will correct this problem.

ALTERNATIVES TO PROPOSED REGULATORY ACTION.
The California Integrated Waste Management Board has considered alternatives, including the “no action” alternative.  California Integrated Waste Management Board staff has determined that 1) no alternative would be as effective and less burdensome to private persons while at the same time protecting human health and safety and the environment; and 2) no alternative would lessen economic impact on business while protecting human health and safety and the environment.

TECHNICAL, THEORETICAL AND/OR EMPIRICAL, STUDY, REPORTS OR DOCUMENTS
The CIWMB relied on the Public Resources Code and input from other regulatory agencies, including CIWMB certified local enforcement agencies, from the regulated community and from the public.  Multiple workshops were held with concerned parties and stakeholders during the initial scoping of the regulations in 2002 which helped guide the formation of the initial draft regulations.  Two additional workshops were held again in June 2003 regarding the proposed final regulations that were discussed in the first 60-day comment period.  Notices were sent out for all workshops statewide to any concerned party, both industry and regulatory personnel.

Agenda items for the Boards consideration were scheduled and considered for the months of June, July, August, September and October of 2003.  A public hearing on the initial version of the regulations was held during the July, 2003 Permitting and Enforcement Committee meeting.  Transcripts, as well as notes taken by staff, of these meetings are included in the final package.  Available information was also gathered regarding technical information and data on this issue from other states including New York, Nebraska, Nevada, Ohio, Pennsylvania, Utah, Washington, and Wisconsin.

A field study conducted by the Los Angeles County Sanitation Districts regarding the appropriate and effective size for pre-processed ADC materials is also included.  Field studies conducted by Board staff in 2003 regarding ADC particle size measurement techniques were also included.   Letters received by the CIWMB by stakeholders in response to various drafts of the proposed regulations are included in the response to comments.

MANDATE ON LOCAL AGENCIES OR SCHOOL DISTRICTS

CIWMB staff has determined that adoption of the proposed regulations will not impose a mandate on school districts, nor will it impose any non-discretionary costs or savings on them.  CIWMB staff has determined that the proposed regulations do not affect the local mandate already imposed on local government.  There are no reimbursable costs.

Note: The responses for the last three areas are the same for all sections in this regulatory package and will not be repeated separately for each standard.

INITIAL DETERMINATION THAT THE ACTION WILL NOT HAVE A SIGNIFICANT ADVERSE ECONOMIC IMPACT ON BUSINESS

CIWMB staff made an initial determination that although some facilities may have increased compliance costs, the proposed regulations will not have a significant, statewide adverse economic impact directly affecting businesses, including the ability of California businesses to compete with businesses in other states.  In making this determination, the CIWMB relied upon a survey of businesses and an analysis by Cal/EPA’s Agency Wide Economic Analysis Program.

FINDING ON NECESSITY OF REPORTS (Government Code section 11346.3(c))
The Board has found that the requirement for specific reports are necessary for the health, safety and welfare of the people of the state because it will help ensure that the standards in these regulations are met and can be adequately monitored by LEAs.

Article 2
Alternative Daily Cover

§20690
Scope

SPECIFIC PURPOSE OF THE REGULATION: NECESSITY.
Subsection (a)(2)

As a substitute for daily cover, ADC must be effective in protecting public health and safety and the environment.  T 27, 20680 requires operators of solid waste facilities to ensure that all wastes are indeed fully covered at the end of each working day.  Board staff and LEA’s have had field experiences that show that operators do not always fully process ADC materials prior to use as a cover substitute.  Without processing, ADC can not necessarily be as effective as soil in controlling vectors, fires, odors, blowing litter and nuisances.   There were also many operators in the state that believed that they could meet the existing regulations intent by processing these materials in place by putting them on the working face of the landfill and running over them with heavy equipment.  This section now clarifies that processing of these materials, to be used as physical equivalent to soil, must take place in advance.  Therefore, this new subsection is necessary. 

Subsection (a)(5)

The stricken text is not necessary because it is redundant.  The requirement to record the type and quantity of each waste derived alternative daily cover material applied as cover is contained within Title 14, California Code of Regulations, 18800 et. Seq. referenced prior to the stricken text.

Subsection (a)(7)

This new text is necessary because the Board has discovered cases of overuse of ADC at landfills.  Concerns with overuse of ADC are present because landfill operators do not always keep track of the on-site application of ADC.  Excess material used as ADC is actually considered to be disposal and should be reported as such and subject to the disposal fee (PRC 48000).  The CIWMB is uniquely positioned to observe the amount of ADC used at landfills because of the requirement for the agency to monitor diversion as well as incoming waste tonnage.  The LEAs are only mandated to track the environmental effects of using ADC.  The change to this section adds this clarity.

Subsection (a)(8)
The change from written word “percent” to the use of the symbol “%” is necessary to maintain consistency with the existing style in this division.  The inclusion of water treatment sludge in this section was needed to ensure that this material was indeed considered appropriate for regulation along with the other materials already included in this section.

Subsection (a)(9) 

This new text is necessary because the storage of ADC materials, including unprocessed feedstock, must protect public health and safety and the environment, and control vectors, fires, odors, and nuisances.  Some types of ADC, such as construction and demolition materials or green waste may contain materials that exacerbate litter problems and encourage scavenging if not managed appropriately.  Therefore, these specific items have been added to this section for clarity.
Subsection (a)(10)

This change in text is necessary to ensure that non-MSW facilities which use ADC do not cause problems that would constitute a nuisance, such as the creation of dust, as well as protecting human health and the environment.

Subsection (a)(11)

Landfills, which apply ADC as a regular practice must still protect public health and safety and the environment, and control vectors, fires, odors, and nuisances.  The use of ADC is intended to be a functional equivalent of soil and should not be contaminated with other types of waste or waste derived recoverable materials.   Board staff have encountered multiple locations where ADC contamination was noted.  This new subsection is necessary to assure the quality of the ADC material is sufficient to meet state minimum standards.

Subsection (a)(11)

Landfills, which apply ADC as a regular practice must still protect public health and safety and the environment, and control vectors, fires, odors, and nuisances.  The use of ADC is intended to be a functional equivalent of soil and should not be contaminated with other types of waste or waste derived recoverable materials.   Board staff have encountered multiple locations where ADC contamination was noted.  This new subsection is necessary to assure the quality of the ADC material is sufficient to meet state minimum standards.

SPECIFIC PURPOSE OF THE REGULATION: NECESSITY.

Subsection (b)

As a substitute for daily cover, ADC must be effective in protecting public health and safety and the environment.  T 27, 20680 requires operators of solid waste facilities to ensure that all wastes are indeed fully covered at the end of each working day.  Board staff and LEA’s have had field experiences that show that ADC materials do not perform uniformly as a cover substitute.  In the existing regulations, various types of ADC were subject to demonstration projects to ensure that these materials were as effective as soil in controlling vectors, fires, odors, blowing litter and nuisances.   Results of these demonstration projects allowed some conclusions to be drawn as to  the general effectiveness of each of these material types as ADC.  This section now clarifies that the use of these materials, which have proven to be as effective and physically equivalent to soil, may be approved by the EA without requiring a site specific demonstration project.  Therefore, this new subsection is necessary.

Subsection (b)(3)(A)

Green waste used as ADC needs to be processed prior to application in order for it to perform properly as a substitute for soil.    Additionally, green waste should be free of manure and plant waste from the food processing industry.   The definition of what constitutes appropriate processing is also needed to provide regulators and operator’s guidance on what is considered sufficient processing for green material to be used as ADC.  Therefore, the changes to this subsection are necessary.

Subsection (b)(3)(B) 

Green waste used as ADC needs to be processed prior to application in order for it to perform properly as a substitute for soil.  At this time there is no specific definition of what processed means.  A measurable threshold in the form of grain size and general maximum particle size is required to establish enforceable limits as to what qualifies as adequate processing of green materials for use as ADC.  A field study by the Los Angeles County Sanitation Districts regarding the appropriate and effective size for pre-processed materials concluded that the particle size noted in the regulations was appropriate for the equipment that they already had available and this size requirement was effective as a substitute for soil..

Therefore, this new subsection is necessary. 

Subsection (b)(3)(C)
Renumbering.
Subsection (b)(3)(D)

Renumbering.

Subsection (b)(4)(C)

In order to prevent the overuse of ADC or the under use of ADC as cover, minimum guidelines on minimum and average maximum depths of sludge and sludge-derived materials are needed to ensure the protection of public health and safety and the environment.  Therefore, this new subsection is necessary.

Subsection (b)(5)(A)

The change from the written word “sections” to the use of the double symbol  “§§  “ is necessary for consistency with existing style within the division.
Subsection (b)(5)(C)

In order to prevent the overuse of ADC or the under use of ADC as cover, minimum guidelines on minimum and average maximum depths are needed.  It is necessary to reduce the maximum thickness from 18 inches to 12 inches because 12 inches is adequate for cover purposes and to prevent the possibility that there will be overuse of this material as ADC.  During demonstration projects held at various sites, 12 inches proved to be adequate to cover waste materials.  Because of the physical variabilities of the ADC materials, using less than 12 inches did not produce desirable results and on occasion left waste only partially covered.

Subsection (b)(6)(A)

The change from the written word “section” to the use of the double symbol  “§ “ is necessary for consistency with existing style within the division.
Subsection (b)(7)(A)

Contaminated sediment, dredge spoils, foundry sands or resource exploration and production wastes must be controlled to protect public health and safety and the environment, and control vectors, fires, odors, and nuisances.  In order to the overuse of ADC or the under use of ADC as cover, minimum guidelines on minimum and average maximum depths are also needed.  .  It is necessary to reduce the maximum thickness from 18 inches to 12 inches because 12 inches is adequate for cover purposes and to prevent the possibility that there will be overuse of this material as ADC.  During demonstration projects held at various landfills, 12 inches proved to be adequate to cover waste materials.  Because of the physical variabilities and occasional lack of homogeneity of the ADC materials, using less than 12 inches did not produce desirable results and on occasion left waste only partially covered.

Subsection (b)(8)(C)

In order to prevent the overuse of ADC or the under use of ADC as cover, minimum guidelines on minimum and average maximum depths of compost used as ADC are needed.  It is necessary to reduce the maximum thickness from 18 inches to 12 inches because 12 inches of compost materials is adequate for cover purposes and to prevent the possibility that there will be overuse of this material as ADC.  During demonstration projects held at various landfills, 12 inches of compost materials proved to be adequate to cover waste materials.  Because of the physical variabilities and occasional lack of homogeneity of these ADC materials, using less than 12 inches did not produce desirable results and on occasion left waste only partially covered.

Therefore, this new subsection is necessary.
Subsection (b)(9)

The title of this subsection is being modified to clarify that the section pertains to “processed” material rather than unprocessed material.  Also that it pertains to both C/D waste and C/D material.
Subsection (b)(9)(A)

This new subsection is necessary because construction and demolition wastes, when used as ADC, must be controlled to protect public health and safety and the environment, and control vectors, fires, odors, and nuisances.  C/D wastes/material in particular need to be processed prior to application as cover as many of these materials are lengthy such as lumber or unwieldy such as roofing materials.  The requirement for pre-processing of this material is integral to its effectiveness as an ADC.  Field staff have observed substantial problems in various parts of the state C/D wastes/material were used as ADC without being processed prior to application.

Subsection (b)(9)(B)

This new subsection is necessary because construction and demolition wastes/material, when used as ADC, are often seen as a catchall for multiple waste items that are not suitable to processing for use as ADC.  Therefore, a section that defines types of materials, which will make a usable cover substitute, is needed.

Subsection (b)(9)(C)

This new subsection is necessary because construction and demolition wastes/material, when used as ADC, are often poorly processed prior to application. Regulators need to evaluate the material and a post- processed size threshold of the ADC is also necessary.   During pilot studies conducted by the L.A. Sanitation District, it was observed that the machinery available to the operator could consistently produce processed material which was 95% less than 12 inches and 50% less than 6 inches long.  Therefore, a section that defines the maximum size of these materials prior to use as ADC as an acceptable substitute for soil is needed.
Subsection (b)(9)(D)

Renumbering.

Subsection (b)(11)

In demonstration projects using cementitious type products, the results showed that these materials could meet the regulatory standards with regard to vector control, fire suppression and the reduction of blowing litter.  The results also showed that these materials did not perform well in the rain.  Therefore, a time interval of no predicted precipitation was needed to try and ascertain what was an acceptable time range to allow the use of these products.

Title 27:

Environmental Protection


Division 2:

Solid Waste
Chapter 4:

Documentation and Reporting
Subchapter 3:

Development of Waste Discharge Requirements (WDRs) and Solid Waste Facility Permits 


Article 2.0:

CIWMB - Applicant Requirements

§21600 – Report of Disposal Site Information (RDSI) 
PUBLIC PROBLEM, ADMINISTRATIVE REQUIREMENT OR OTHER CONDITION OR CIRCUMSTANCE THE REGULATION IS INTENDED TO ADDRESS.

This is an existing section that has been amended.  Solid waste facilities, disposal sites and operations present a potential risk to public health and safety and the environment from the migration of gas, attraction and propagation of disease carrying vectors and other public health and safety hazards.  Statutes and regulations to protect the public health and safety and the environment from these potential risks must be complied with by the operator.    Operators of solid wastes landfills must have adequate supporting documents for their permits to adequately describe operations at their facilities. 

SPECIFIC PURPOSE OF THE REGULATION: NECESSITY.
Section 21600. CIWMB Report of Disposal Site Information (RDSI)

A double symbol  “§§  “ is necessary for consistency with existing style within the division.
Subsection (b)(5)(A)

 A double symbol  “§§  “ is necessary for consistency with existing style within the division.
Subsection (b)(6)

Beneficial reuse added to title to reflect addition of new subsection (b)(6) (B).

Subsection (b)(6)(A)

Reference to alternative daily cover removed as it is now addressed in Subsection (b).

Subsection (b)(6)(B)

This new section is necessary because there is currently no requirement in Section 21600 for operators to specifically detail their treatment and processing of waste materials prior to use as ADC. Such details will be necessary to a complete RDSI and, by reference, to the solid waste facility permit< when these regulations are adopted to be consistent with changes to requirements described above.
  
Subsection (b)(6)(C)

Renumbering.
PLEASE SEE THE ATTACHED SPREADSHEETS WHICH CONTAIN THE SUMMARYS OF AND RESPONSES TO COMMENTS RECEIVED DURING THE 60-DAY AND SUBSEQUENT 15-DAY COMMENT PERIODS WHICH ARE INCORPORATED BY REFERENCE.

