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GENERAL COMMENTS APPLICABLE TO STATEMENT OF REASONS

The Integrated Waste Management Act (Act), Public Resources Code (PRC) section 40000 et seq., provides for the protection of public health and safety and the environment through waste prevention, waste diversion, and safe waste processing and disposal.  PRC section 40502 requires the California Integrated Waste Management Board (CIWMB) to adopt rules and regulations including minimum standards for solid waste handling and disposal which do not duplicate any requirements that are already under the authority of the State Air Resources Board or the Sate Water Resources Control Board (PRC section 43020).  PRC section 43021 requires the regulations to include standards for the design, operation, maintenance, and ultimate reuse of solid waste facilities.

Chapter 978 of the Statutes of 1996 (AB 1647, Bustamante) clarified legislative intent that the use of waste-derived alternative daily cover (ADC) constitutes diversion through recycling.  The CIWMB adopted regulations for ADC that became effective November 5, 1997 and February 3, 1998, as required by PRC 41781.3(b) (Title 27, California Code of Regulations (27 CCR), Division 2, Chapter 3, Subchapter 4, Article 2 and 14 CCR, Division 7, Chapter 9, Article 9.2).  These regulations established state minimum standards governing landfill cover materials to protect public health and the environment and placed limitations to prevent overuse or abuse of ADC.  In addition, the CIWMB’s disposal reporting regulations (14 CCR, Division 7, Chapter 9, Article 9.2) were revised to include reports on the types and quantities of ADC used.   

Concerns with potential misuse of ADC have periodically been brought to the attention of the Board since ADC regulations became effective.  In July 2001 the Board heard issues related to year 2000 ADC use from the Disposal Reporting System (DRS).  The DRS showed an unexpected large increase in ADC use, primarily green material ADC.   The Board directed staff to investigate ADC use.  Based on the investigation staff found there were issues related to mis-reporting of beneficial uses of ADC, issues with overuse of ADC at two facilities and issues related to processing material for use as ADC.   Misuse of construction and demolition debris ADC at several facilities was also noted at that time due to inadequate material quality and processing.  The Board took specific actions on facilities regarding misreporting and overuse of ADC.   The Board also directed staff to convene a work group of stakeholders to develop options for addressing three broad categories of ADC policy issues.  These issues included: (a) State Minimum Standards and Local Enforcement Agency (LEA) Guidance; (b) ADC Reporting and Impacts on Jurisdiction Diversion Achievement; and (c) Market Impacts of ADC.  The Board subsequently directed staff to record separately input on legislation and any other issues that stakeholders bring up, but not develop options for those issues.
Public workshops were conducted as directed by the Board using an interactive format with staff acting as facilitators.  Over 80 work group participants representing a broad range of stakeholders attended the workshops on January 10, 2002 in Southern California and January 17, 2002 in Sacramento.  Breakout groups were formed broadly representative of the various stakeholder interests (landfill operators, composting and other facility operators, haulers, Local Enforcement Agencies (LEAs), AB 939 Jurisdictions, and environmental groups).  Each breakout group was tasked to identify statements of ADC issue/problems and potential solutions.  Consensus was desirable but not required.

At the February 19-20, 2002 Board Meeting (Agenda Item 14), the Board was presented an analysis of the workshops and work group, the updated status on ADC use in 2000, and options for further policy direction (http://www.ciwmb.ca.gov/agendas/mtgdocs/2002/02/00007270.doc).   Corrected ADC use for 2000 was found to be significantly lower than initially reported primarily due to DRS misreporting.  However, ADC use continued to increase from previous years, and two facilities were subsequently found to have overused green material ADC.   The Integrated Waste Management Fee was collected on the tons of ADC determined to be overuse.  The Board also directed staff to implement five options to address the three ADC issue categories.  Option 1 required staff to implement an informal rulemaking process for revised ADC state minimum standard regulations. The framework for concepts and standards to address in the revised regulations are included in the February agenda item.
The above CIWMB analysis establishes the overall purpose and necessity for revising current regulations governing ADC.  

SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

Section 20685. CIWMB Beneficial Use

Beneficial use of solid wastes at solid waste landfills includes, but is not be limited to final cover foundation layer, liner operations layer, leachate and landfill gas collection system, construction fill, road base, wet weather operations pads and access roads, and soil amendments for erosion control and landscaping.  A variety of waste types otherwise used as ADC can be utilized for these purposes.  The Board found in a series of agenda items that many facilities were reporting beneficial use as ADC.  In addition, it became clear that there has been a significant increase in beneficial use practices at landfills.

A specific need was also identified for including regulations governing beneficial reuse of waste materials for construction and operation of a solid waste landfill.  In addition to ADC, PRC 41781.3 (a) also identifies beneficial use of waste materials at landfills as constituting diversion through recycling.  However, there are currently no state minimum standards governing beneficial use of waste materials other than alternative daily or intermediate cover.  

Subsection (a)

Based on IWMB experience and information from LEAs, improper use of these wastes can lead to environmental problems with odors, vectors, fire, and nuisances, in addition to posing potential geotechnical problems with unstable fills and construction materials.   Because of the lack of current regulations, there are no effective regulatory controls on these practices.  This new subsection corrects that problem by requiring operators to specify the standards being used for the particular practices being employed.

Subsection (b)

This new subsection is necessary because the overuse of waste-derived materials for beneficial use may create public health and safety problems and constitute a threat to the composting industry in conflict with PRC 417813 (a).  Many of the materials used for beneficial use may also be a feedstock for composting or other types of recycling facilities.  Concerns of overuse of ADC are well founded (See General Section above) and may arise with beneficial use.   To the extent that material is being overused, it is really being disposed and would therefore be subject to the disposal fee (PRC 48000).  This section makes this clear.

Subsection (c)

Storage and handling of waste materials for beneficial must be controlled to protect public health and safety and the environment, and control vectors, fires, odors, and nuisances.  An equivalent regulation was necessary and is in-place for ADC.  There is no difference in the need for such a regulation for beneficial use.  Therefore, this new subsection is necessary.

Subsection (d)

This new subsection is necessary because beneficial use is not currently tracked because there are no reporting requirements.  In many cases beneficial use has been reported as ADC leading to the appearance of ADC overuse.  In addition, there may be cases of overuse of beneficial use but without a reporting requirement it is impossible to verify.  Concerns with overuse of beneficial use are present because landfill operators do not pay tipping fee taxes for beneficial use and may take advantage of this privilege.  This new section will correct this problem.

Section 20690. CIWMB Alternative Daily Cover

Subsection (a)(2)

As a substitute for daily cover, ADC must be effective in protecting public health and safety and the environment.  T 27, 20680 requires operators of solid waste facilities to ensure that all wastes are indeed fully covered at the end of each working day.  Board staff and LEA’s have had field experiences that show that operators do not always fully process ADC materials prior to use as a cover substitute.  Without processing, ADC can not necessarily be as effective as soil in controlling vectors, fires, odors, blowing litter and nuisances Therefore, this new subsection is necessary. 

Subsection (a)(5)

The stricken text is not necessary because it is redundant.  The requirement to record the type and quantity of each waste derived alternative daily cover material applied as cover is contained within Title 14, California Code of Regulations, §18800 et. seq. referenced prior to the stricken text.
Subsection (a)(7)

This new text is necessary because the Board has discovered cases of overuse of ADC at landfills.  Concerns with overuse of ADC are present because landfill operators do not always keep track of the on-site application of ADC.  Excess material used as ADC is actually considered to be disposal and should be reported as such and subject to the disposal fee (PRC 48000).  The change to this section adds this clarity.

Subsection (a)(8)

The change from written word “percent” to the use of the symbol “%” is necessary to maintain consistency with the existing style in this division.

Subsection (a)(9) 

This new text is necessary because the storage of ADC materials, including unprocessed feedstock, must protect public health and safety and the environment, and control vectors, fires, odors, and nuisances.  Some types of ADC, such as construction and demolition materials or green waste may contain materials that exacerbate litter problems and encourage scavenging if not managed appropriately.  Therefore, these specific items have been added to this section for clarity.
Subsection (a)(10)
This change in text is necessary to ensure that non-MSW facilities which use ADC do not cause problems that would constitute a nuisance, such as the creation of dust, as well as protecting human health and the environment.


Subsection (a)(11)

Landfills, which apply ADC as a regular practice must still protect public health and safety and the environment, and control vectors, fires, odors, and nuisances.  The use of ADC is intended to be a functional equivalent of soil and should not be contaminated with other types of waste or waste derived recoverable materials.   Board staff have encountered multiple locations where ADC contamination was noted.  This new subsection is necessary to assure the quality of the ADC material is sufficient to meet state minimum standards.

Subsection (b)

Landfills, which apply ADC as a regular practice must still protect public health and safety and the environment, and control vectors, fires, odors, and nuisances.  The use of ADC is intended to be a functional equivalent of soil and the layering of various ADC materials cannot be deemed to be an effective cover substitute unless so observed in a demonstration project.   The blended use of multiple types of ADC at one site may only be approved after a demonstration project monitored by the EA.  Therefore, the change to this section is necessary to make clear that the following authorizations for individual ADC materials is not an authorization to blend those materials. 

Subsection (b)(3)(A)

Green waste used as ADC needs to be processed prior to application in order for it to perform properly as a substitute for soil.    Additionally, green waste should be free of manure and plant waste from the food processing industry.   The definition of what constitutes appropriate processing is also needed to provide regulators and operator’s guidance on what is considered sufficient processing for green material to be used as ADC.  Therefore, the changes to this subsection are necessary.

Subsection (b)(3)(B)

Green waste used as ADC needs to be processed prior to application in order for it to perform properly as a substitute for soil.  At this time there is no specific definition of what processed means.  A measurable threshold in the form of grain size and general maximum particle size is required to establish enforceable limits as to what qualifies as adequate processing of green materials for use as ADC.  Therefore, this new subsection is necessary.
Subsection (b)(3)(C)

Renumbering.
Subsection (b)(3)(D)

 Renumbering.
Subsection (b)(4)(C)

In order to prevent the overuse of ADC or the under use of ADC as cover, minimum guidelines on minimum and average maximum depths of sludge and sludge-derived materials are needed.  Therefore, this new subsection is necessary.

Subsection (b)(5)(A)

The change from the written word “sections” to the use of the double symbol  “§§  “ is necessary for consistency with existing style within the division.
Subsection (b)(5)(C)

In order to prevent the overuse of ADC or the under use of ADC as cover, minimum guidelines on minimum and average maximum depths are needed.  It is necessary to reduce the maximum thickness from 18 inches to 12 inches because 12 inches is adequate for cover purposes and to prevent the possibility that there will be overuse of this material as ADC.

Subsection (b)(6)(A)

The change from the written word “section” to the use of the double symbol  “§ “ is necessary for consistency with existing style within the division.
Subsection (b)(7)(A)

Contaminated sediment, dredge spoils, foundry sands or resource exploration and production wastes must be controlled to protect public health and safety and the environment, and control vectors, fires, odors, and nuisances.  In order to the overuse of ADC or the under use of ADC as cover, minimum guidelines on minimum and average maximum depths are also needed.  .  It is necessary to reduce the maximum thickness from 18 inches to 12 inches because 12 inches is adequate for cover purposes and to prevent the possibility that there will be overuse of this material as ADC.

Subsection (b)(8)(C)

In order to prevent the overuse of ADC or the under use of ADC as cover, minimum guidelines on minimum and average maximum depths of compost used as ADC are needed.  Therefore, this new subsection is necessary.
Subsection (b)(9)

The title of this subsection is being modified to clarify that the section pertains to “processed” material rather than unprocessed material.  Also that it pertains to both C/D waste and C/D material.
Subsection (b)(9)(A)

This new subsection is necessary because construction and demolition wastes, when used as ADC, must be controlled to protect public health and safety and the environment, and control vectors, fires, odors, and nuisances.  C/D wastes/material in particular need to be processed prior to application as cover as many of these materials are lengthy such as lumber or unwieldy such as roofing materials.  The requirement for pre-processing of this material is integral to its effectiveness as an ADC.  Field staff has observed substantial problems when C/D wastes/material were used as ADC without being processed prior to application.

Subsection (b)(9)(B)

This new subsection is necessary because construction and demolition wastes/material, when used as ADC, are often seen as a catchall for multiple waste items that are not suitable to processing for use as ADC.  Therefore, a section that defines types of materials, which will make a usable cover substitute, is needed.

Subsection (b)(9)(C)

This new subsection is necessary because construction and demolition wastes/material, when used as ADC, are often poorly processed prior to application.  Regulators need to evaluate the material and a post- processed size threshold of the ADC is also necessary.  Therefore, a section that defines the maximum size of these materials prior to use as ADC as an acceptable substitute for soil is needed.
Subsection (b)(9)(D)

Renumbering.
Title 27:

Environmental Protection


Division 2:

Solid Waste

Chapter 4:

Documentation and Reporting
Subchapter 3:

Development of Waste Discharge Requirements (WDRs) and Solid Waste Facility Permits 


Article 2.0:

CIWMB- Applicant Requirements
Section 21600. CIWMB Report of Disposal Site Information (RDSI)

A double symbol  “§§  “ is necessary for consistency with existing style within the division.
Subsection (b)(5)(A)

A double symbol  “§§  “ is necessary for consistency with existing style within the division.
Subsection (b)(6)

Beneficial use added to title to reflect addition of new subsection (b)(6)(B).

Subsection (b)(6)(A)

Reference to alternative daily cover removed as it is now addressed in Subsection (b).
Subsection (b)(6)(B)

This new section is necessary because there is currently no requirement in Section 21600 for operators to specifically detail their treatment and processing of waste materials prior to use as ADC.  Such details will be necessary to the RDSI and, by reference to the solid waste facility permit, when these regulations are adopted.  
Subsection (b)(6)(C)

Renumbering.
Subsection (b)(6)(D)

Renumbering.
REASONABLE ALTERNATIVES TO THE PROPOSED REGULATORY ACTION

The California Integrated Waste Management Board has considered alternatives, including the “no action” alternative.  California Integrated Waste Management Board staff has determined that 1) no alternative would be as effective and less burdensome to private persons while at the same time protecting human health and safety and the environment; and 2) no alternative would lessen economic impact on business while protecting human health and safety and the environment.

INITIAL DETERMINATION THAT THE ACTION WILL NOT HAVE A SIGNIFICANT ADVERSE ECONOMIC IMPACT ON BUSINESS

CIWMB staff made an initial determination that the proposed regulations will not have a significant, statewide adverse economic impact directly affecting businesses, including the ability of California businesses to compete with businesses in other states.

DUPLICATION OR CONFLICTS WITH CODE OF FEDERAL REGULATIONS

No unnecessary duplication or conflict exists between the proposed regulations and federal regulations contained in the Code of Federal Regulations because federal law or regulations do not contain comparable requirements.

TECHNICAL, THEORETICAL AND/OR EMPIRICAL STUDY, REPORT OR DOCUMENTS

The CIWMB relied on the Public Resources Code and input from other regulatory agencies, including CIWMB certified local enforcement agencies, from the regulated community and from the public.

1
9

