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GENERAL COMMENTS APPLICABLE TO STATEMENT OF REASONS

The Integrated Waste Management Act (Act) [AB 939 (Sher), Stats. 1989, c. 1095], Public Resources Code (PRC) Section 40000 et seq., provides for the protection of public health and safety and the environment through waste prevention, waste diversion, and safe waste processing and disposal.  PRC Section 40502 requires the California Integrated Waste Management Board (CIWMB) to adopt rules and regulations to implement this Act.  PRC Section 43020 requires the CIWMB to adopt and revise regulations, which set forth minimum standards for solid waste handling, transfer, composting, transformation, and disposal.

In 1977, pursuant to the State Solid Waste Management Act (the predecessor statute to the current Act), the CIWMB adopted regulations setting forth procedures for the "Application for a Solid Waste Facilities Permit." Those regulations specified a uniform procedure for obtaining a permit, which required each operator, regardless of the operation's impact on public health, safety and the environment, to obtain a solid waste facility permit. At the time those regulations were adopted, regulated traditional solid waste facilities consisted primarily of landfills and transfer stations, which aided in the transport of solid waste to those landfills.

In subsequent years there was a growing recognition that the different size and type of transfer stations pose varying degrees of public health, safety and environmental concerns and different operational aspects which require some variation in regulation. A "one-size-fits-all" solid waste facilities permit does not provide the flexibility needed by the CIWMB and EAs to oversee the different size and type of transfer stations, resulting in the perception of over-regulation by some operators.  

To remedy the problems associated with a "one-size-fits-all” permit system, in 1995 the CIWMB adopted regulations (Title 14, Chapter 5, Article 3, sections 18000 through 18105.11) which established a flexible framework of regulatory oversight by the CIWMB for a wide range of solid waste operations. The framework, known as "regulatory tiers," has fewer stringent application and review procedures than the traditional solid waste facility permits which have been utilized for landfills for certain solid waste handling activities, regardless of size or type (referred to herein as "full" solid waste facility permits). The level of regulatory oversight provided by the regulatory tiers is commensurate with the potential impact that the operation may pose to public health, safety and the environment. The upper three tiers are all types of solid waste facility permits; the lower two tiers regulate types of operations which may not constitute solid waste facilities and which will not be required to obtain a solid waste facility permit. The Office of Administrative Law approved these regulations on March 1, 1995.

To ensure that placement of operations or facilities into the regulatory tiers is treated consistently statewide and addresses the diversity of operations that fall under CIWMB jurisdiction, a public advisory body was convened to assist in the development of a general methodology. At its March 29, 1995 general business meeting, the CIWMB approved a process for determining CIWMB authority for types of operations and a general methodology for determining placement of those operations where the CIWMB has authority. The methodology uses environmental indicators and their associated mitigation measures to help determine placement within the regulatory tiers, and addresses existing levels of regulatory oversight by other agencies to reduce overlap and duplication between the CIWMB and these agencies.

REGULATION OF CONVERSION TECHNOLOGY BY THE CIWMB

The CIWMB has jurisdiction over the handling, transfer, composting, transformation, and disposal of solid waste (PRC 43020). Solid waste handling includes the storage, transfer and processing of solid wastes (PRC 40195). Solid waste facilities include transfer or processing stations, composting facilities, gasification facilities, transformation facilities, and disposal facilities (PRC 40194). 

Over the past few years, a new type of solid waste facility has been emerging that processes solid waste into useable products and/or byproducts such as energy, gas, or raw materials. These new technologies have come to be generically known by the name “conversion,” although there are many specific names that relate to the actual type of processing or conversion involved. Some of these processes are already expressly mentioned in the CIWMB’s statutes, while others are not. One of the purposes of the proposed regulations is to provide some regulatory clarity about the permitting and operational requirements that would apply to these activities, but to do so in a way that will not require revisions every time a new conversion process is developed.

Some processes are already designated as types of transformation by statute: incineration, pyrolysis, distillation, and biological conversion (PRC 40201). These activities were already covered by the CIWMB’s transfer/processing requirements (PRC 40200 provides that transfer/processing includes transformation). The proposed regulations are not intended to address these activities and do not change their status.

Some processes are either excluded from the Board’s jurisdiction, or defined as something other than transfer/processing: composting is defined as something separate and the Board has developed composting regulations for these activities (PRC 40116 and 40194); biomass conversion is specifically defined as not being a type of transformation, not being a type of solid waste facility, and dealing with source separated materials as a form of recycling (PRC 40194, 40106, and 40180). The proposed regulations are not intended to address the activities and do not change their status.

One process, gasification, has recently been added to the CIWMB’s statutes (PRC 40194 and 40117). The proposed regulations incorporate the requirements for these facilities into the transfer/processing regulations for simplicity and clarity since the handling of solid waste before it is “gasified” is similar to its handling when other conversion processes are utilized.

Finally, a number of conversion processes that don’t fit one of the categories noted above, but which do involve processing of solid waste, are not expressly mentioned in statute. One of the main purposes of the proposed regulations is to clarify the standards and requirements that apply to these activities. The term “Conversion Technology” is being used as a generic name for these processes, to distinguish them from similar processes that were already dealt with (as noted above), but all of these are types of solid waste handling and processing. While expressly dealing with the conversion technologies that have been identified so far, the proposed regulations contain definitions that would also cover any newly developed processing that might be developed in the future as well. While these conversion technologies already constitute types of solid waste processing based upon statute, the proposed regulations provide greater clarity regarding them for those businesses not otherwise conversant with the CIWMB’s statutory provisions. 

The proposed regulations define conversion technology operations and facilities, place these operations and facilities into the regulatory tiers, and establish regulatory oversight, permitting requirements, and minimum operating standards to protect public health, safety and the environment. The regulations establish a streamlined, simplified regulatory process for conversion technology operations and facilities, which clarify the CIWMB's regulation of these operations and facilities for statewide consistency, while still protecting public health, safety and the environment. The level of CIWMB review and oversight for the operations and facilities subject to these proposed regulations is reduced from what is currently required under a full solid waste facility permit to that provided under the lower tiers. 

TECHNICAL, THEORETICAL AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS

Throughout this Initial Statement of Reasons the following statement shall be used as a response to the requirement for each proposed regulatory action that the studies, reports, or documents relied upon in proposing the action, if any, be identified.

The CIWMB relied upon the following in proposing the adoption of these regulatory changes:

1) The California Integrated Waste Management Act of 1989 (section 40502, …);

2) General methodology approved by the CIWMB in March 1995 for determining placement of various activities into the CIWMB’s regulatory tiers;

3) Input from a focus group of representatives from industry, environmental organizations, local enforcement agencies, and CIWMB staff;

4) An informal public workshop held on August 1, 2003;

5) Consultation with affected parties and other individuals having experience and expertise on conversion technologies;

6) Comments on informal drafts of the transfer/processing regulations to address conversion technology operations and facilities.

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD BE AS EFFECTIVE AND LESS BURDENSOME TO PRIVATE PERSONS AND ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ADVERSE ECONOMIC IMPACT ON SMALL BUSINESS.

Throughout the Initial Statement of Reasons, the following statement shall be used as a response to the requirement that the above findings be made for each proposed regulatory action.

Alternatives to the proposed regulations have been considered, including “no action” and lesser-tiered permit requirements.  CIWMB staff has determined that 1) no alternative would be as effective and less burdensome to private persons while at the same time protecting human health and safety and the environment; and 2) no alternative would lessen adverse economic impacts on small business while still protecting human health and safety and the environment.  By providing a streamlined and simplified regulatory process, the proposed regulations will lessen the regulatory burden on private persons and small businesses.  Foe example, some conversion technology facilities that may currently be required to obtain a full solid waste facility permit may now qualify for a lesser regulatory tier with reduced regulatory oversight and permitting requirements.

These regulations will not have a significant adverse economic impact on business, or on the ability of California business to compete with businesses in other States.  As noted above, the availability of lesser tiers other than a full solid waste facility permit may result in a cost savings.

CIWMB staff has determined that the proposed regulations do not impose a mandate on local agencies or school districts that requires State reimbursement pursuant to Part 7, commencing with section 17500 of Division 4 of the Government Code.

INITIAL DETERMINATION THAT THE ACTION WILL NOT HAVE A SIGNIFICANT ADVERSE ECONOMIC IMPACT ON BUSINESS

CIWMB staff made an initial determination that the proposed regulations will not have a significant, statewide adverse economic impact directly affecting businesses, including the ability of California businesses to compete with businesses in other states.

The CIWMB has identified one facility that would potentially be immediately subject to the revised regulations.  That facility is not a small business.  In addition, several jurisdictions (i.e., City of Los Angeles, County of Los Angeles, Santa Barbara County, Riverside County, and City of Alameda) are investigating the potential use of conversion technology facilities as part of their solid waste handling infrastructure.  It is unknown at this time whether this will result in the construction of any conversion technology facility in these jurisdictions or whether any facility constructed would qualify as a small business.  Due to the capital investment required, few small businesses are expected to establish and operate a conversion technology operation or facility.  As such these regulations will not affect small business in that no small business is required to comply with the regulations, none is required to enforce the regulations, and none derives a benefit nor incurs a detriment from the enforcement of the regulations.  If a small business were to establish a conversion technology operation or facility it would be subject to these revised regulations.
DUPLICATIONS OR CONFLICTS WITH CODE OF FEDERAL REGULATIONS

No unnecessary duplication or conflict exists between the proposed regulations and federal regulations contained in the Code of Federal Regulations because federal law or regulations do not contain comparable requirements.

Section 17402. Definitions.

A number of technical terms appear in this Article, which requires definition to assure regulatory consistency and clarity.  These terms have specific meanings to describe the various types of conversion technologies and conversion technology operations and facilities for the purposes of this Article.  If these terms are not defined, the meanings may be unclear and the regulated public as well as the regulators may fail to properly interpret the regulations.  The definitions are placed in a separate section to avoid repetition each time they appear throughout the Article.

SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION
Subsection (a)(1)
This subsection is necessary to define the term “Anaerobic Digestion,” a process that is identified in the definition of “Conversion Technology” as not a conversion technology and thus excluded from the transfer/processing regulatory requirements.

Subsection (a)(2)

This subsection is necessary to define the term “Catalytic Cracking,” a process that is identified in the definition of “Conversion Technology” as a conversion technology and thus subject to the transfer/processing regulatory requirements.

Subsection (a)(4)

This subsection is necessary to define the term “Conversion Technology” for the purpose of describing the types of processes considered conversion technology and those processes not considered conversion technology.  

Subsection (a)(5)

This subsection is necessary to define the term “Conversion Technology Research Operation” for the purpose of describing a type of operation that is subject to these regulations.

Subsection (a)(8)

This subsection is necessary to define the term “Distillation,” a process that is identified in the definition of “Conversion Technology” as a conversion technology and thus subject to the transfer/processing regulatory requirements.

Subsection (a)(12)

This subsection is necessary to define the term “Gasification,” a process that is identified in the definition of “Conversion Technology” as a conversion technology and thus subject to the transfer/processing regulatory requirements.

Subsection (a)(14)

This subsection is necessary to define the term “Hydrolysis,” a process that is identified in the definition of “Conversion Technology” as a conversion technology and thus subject to the transfer/processing regulatory requirements.

Subsection (a)(16)

This subsection is necessary to define the term “Limited Volume Conversion Technology Operation” for the purpose of describing a type of operation that is subject to these regulations.

Subsection (a)(20)

This subsection is necessary to define the term “Noncombustion Thermal Process” used in the definition of “Conversion Technology” for the purpose of differentiating non-combustion processes used by conversion technology facilities from incineration used by waste-to-energy facilities.

Subsection (a)(31)

This subsection is necessary to define the term “Pyrolysis,” a process that is identified in the definition of “Conversion Technology” as a conversion technology and thus subject to the transfer/processing regulatory requirements.

Subsection (a)(40)(B)(4)

This subsection is necessary to emphasize that a facility using a conversion technology to process solid waste is considered a “Transfer/Processing Facility.”

Section 17402.5. Definitions and Related Provisions Regarding Activities That Are Not Subject to the Transfer/Processing Regulatory Requirements.

Subsection (c)(5)

Revisions to this subsection are necessary to emphasize that a manufacturer that uses a conversion technology is required to meet the 3-part test (i.e., the definition of “recycling center”) in order to not be subject to the transfer/processing regulatory requirements.

Section 17403.0.  Table 1.  Transfer/Processing Operations and Facilities Placement into the Regulatory Tiers.
Revisions to Table 1 are used to emphasize the regulatory tiers specific types of conversion technology operations and facilities are placed in and types of activities exempt from these regulations.  

Section 17403.1. Excluded Operations.

Subsection  (a)(8)

Subdivision (a)(8) is necessary to clarify that conversion technology operations conducted in a closed environment, such as a container or vessel with a total daily processing capacity of less than 15 cubic yards, are excluded if the feedstock is stored on-site for less than 48 hours prior to placement into that closed environment.  Staff believes it is appropriate to exclude these operations since no impacts to health, safety, and the environment are anticipated that are not already addressed through other requirements (e.g., local conditional use permit, local ordinances, waste discharge requirements, NPDES permit, etc.).  The operations will be very small and solid waste may only be stored for a limited amount of time before placement into a closed vessel.

Subsection (a)(9)

Subdivision (a)(9) is necessary to clarify that an operation that processes coal or petroleum wastes through conversion technology is excluded.

Subdivision (a)(10)

Subdivision (a)(10) is necessary to clarify that conversion technology operations are excluded if no types of waste other than tires are accepted.  Also, this subdivision clarifies that this type of operation is subject to the Waste Tire Storage and Disposal Standards.

Subdivision (a)(11)

Subdivision (a)(11) is used to clarify that an operation that produces biodiesel is excluded.

Subdivision (a)(12)

Subdivision (a)(12) is used to clarify that biomass conversion is excluded.

Section 17403.3. Limited Volume Transfer/Processing Operations.

Subsection (b)
Subsection (b) is necessary to clarify the size of conversion technology operation subject to the enforcement agency notification requirements and the transfer/processing regulatory requirements.  In addition, this subsection clearly differentiates limited volume conversion technology operations from other sizes of transfer operations or facilities that do not fall into the notification tier.  This subsection also clarifies the frequency of inspection of this type of operation required of the enforcement agency.  The purpose of this type of operation is to place waste directly into a conversion vessel without prior on-site storage or storing the waste on-site prior transfer into an on-site conversion technology vessel.  No processing activities other than conversion technology may be conducted, except for limited salvaging activities and volume reduction by the operator.

Limited volume conversion technology operations are required to comply with the Enforcement Agency Notification requirements, instead of obtaining a Registration Permit or Conversion Technology Permit.  Limited volume conversion technology operations will be subject to the same requirements currently applied to limited volume transfer operations since both types of operation may only receive less than 60 cubic yards, or 15 tons of solid waste per operating day, whichever is greater.  These operations should only result in minimal environmental or public health and safety concerns, less than potential impacts from facilities receiving larger volumes of solid waste.  For this reason, limited volume conversion technology operations require less stringent review prior to commencement of operations.

Section 17403.72. Permit Name.
Section 17403.72 is necessary to clarify that a full solid waste facility permit issued to a conversion technology facility shall be entitled “Conversion Technology Facility Permit.”  

Section 17403.75. Conversion Technology Research Operations.
Section 17403.75 is used to clarify that a conversion technology research operation is subject to the enforcement agency notification requirements; the enforcement agency may limit the amount of material received to less than 15 tons per day if specified determinations are made; the operator shall provide the enforcement agency with a description of the operation, as specified; the notification shall be reviewed after each two-year period of operation; and, the frequency of inspection of the operation required by the enforcement agency.  

Conversion technology research operations will be required to meet the Enforcement Agency Notification requirements.  This type of operation should only result in minimal environmental or public health and safety concerns, less than potential impacts from facilities receiving larger volumes of solid waste.  For this reason, conversion technology research operations require less stringent review prior to commencement of operations.

Section 17410.5. Removal of Recyclable and Compostable Materials Prior to Conversion Process.
Section 17410.5 is necessary to provide that a conversion technology operation or facility is required to only accept solid waste from which recyclable materials and marketable green waste compostable materials have been removed prior to the conversion process.  Also, the owner or operator is required to certify that these materials will be recycled or composted.

Section 17414.5. Disposal Reporting System Requirements.
Section 17414.5 is necessary to clarify that conversion technology facilities are subject to the disposal reporting requirements for stations and identify the applicable sections.  Conversion technology facilities are subject to these requirements for the following reasons:

Board statutes require the diversion of solid waste from disposal or transformation through source reduction, recycling, and composting.  Although gasification is not defined as transformation, the legislature has made clear that no diversion credit should be granted for gasification.   In a letter to Board Chairperson Linda Moulton-Patterson, dated May 29, 2003, Assemblywoman Hannah-Beth Jackson, Assembly Natural Resources Committee, Assemblywoman Barbara Matthews, Assembly Agriculture Committee, and Senator Byron Sher, Senate Environmental Committee, clarified AB 2770 and its implications for diversion credit for gasification technologies using solid waste.  In addition, the statutory definition of transformation includes two processes included in the definition of conversion technology (i.e., distillation and pyrolysis).
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