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INITIAL STATEMENT OF REASONS

DIVISION 7.  CALIFORNIA INTEGRATED WASTE MANAGEMENT BOARD

CHAPTER 9.  PLANNING GUIDELINES AND PROCEDURES FOR PREPARING AND REVISING COUNTYWIDE AND REGIONAL AGENCY INTEGRATED WASTE MANAGEMENT PLANS

PRIVATE 
Article 9.1.
Adjustment Method for Calculating Changes in Waste Generation Tonnage. 

General Comments Applicable to Statement of Reasons

The California Integrated Waste Management Act (Act), Public Resources Code (PRC) section 40000 et seq., provides for the protection of public health, safety and the environment through waste prevention, waste diversion, and safe waste processing and disposal.  PRC section 40502 requires the CIWMB to adopt rules and regulations in the implementation of the Act.  Specifically, the Act requires the CIWMB to develop a standard methodology and guidelines to be used by cities, counties, and regional agencies (jurisdictions) in adjusting solid waste generation projections that reflect annual increases or decreases in population and other factors affecting the waste stream (PRC section 41780.1). 

In October 1995, pursuant to the Act, the CIWMB adopted regulations setting forth the "Adjustment Method for Calculating Changes in Waste Generation Tonnage."  These regulations specify a uniform procedure for adjusting each jurisdiction's base-year solid waste generation tonnage for changes in population and the economy.  The Office of Administrative Law approved these regulations on January 8, 1996.

SB 2202 (Sher, Chapter 740, Statutes of 2000) required CIWMB to evaluate the diversion rate measurement system and report findings to the Legislature.  CIWMB convened working groups to help prepare this required report for the Legislature, "A Comprehensive Analysis of the Integrated Waste Management Act Diversion Rate Measurement System" ("Report").  The Report was adopted by CIWMB at its November 2001 Board Meeting, and a work plan to implement the Report was approved at the March 2002 Board Meeting.  One category of the Report recommendations involves regulatory changes to the Adjustment Method.      

The proposed regulations:

· add industry employment and labor force employment definitions

· revise "Adjustment Method" and "Jurisdiction" definitions

· clarify and expand standard adjustment factor sources and measurement levels

· increase jurisdiction flexibility to select a representative employment adjustment

     factor number; and

· make corresponding changes to the Adjustment Method formula, its sequence, and terminology.     

Chronology of Events with the Adjustment Method Regulations Revisions
CIWMB staff introduced the first informal draft of these Adjustment Method regulations revisions by inviting public review and comment in November 2002.  Two informal public workshops were held in December 2002, one in Sacramento and the other in Diamond Bar.   

In November 2003 the Board directed staff to notice the proposed regulations to begin the 45-day rulemaking comment period.  This 45-day formal text is the same as the first informal draft.  

PRIVATE 
Section 18797.1
Definitions.
Ten technical and administrative terms in this Article require definition to assure regulatory consistency and clarity.  These terms have specific meanings for selecting numeric values used in the Adjustment Method calculation.  If these terms are not defined, the meanings may be unclear and the regulated public as well as the regulators may fail to properly interpret the regulations.  The definitions are placed in a separate section to avoid repetition each time they appear throughout the Article, and are in alphabetical order for ease of reference.  

SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

Subsection (a)(1) defines "Adjustment Factors."  This section is reorganized to place it in alphabetical order.  

Subsection (a)(2) defines "Adjustment Method."  This section is reorganized to place it in alphabetical order, and is revised to clarify that a single method is approved by the Board for jurisdiction adjustment of their base-year generation tonnage to account for their population and economic change.

Subsection (a)(3) defines "Base-Year Generation."  This section is reorganized to place it in alphabetical order.  

Subsection (a)(4) defines "Industry Employment."  This section is added to clarify how it is different from labor force employment.  Both industry employment and labor force employment are used in Sections 18797.2 and 18797.3.

Subsection (a)(5) defines "Jurisdiction."  This section is reorganized to place it in alphabetical order, and is revised to clarify that "county" means "unincorporated county." 

Subsection (a)(6) defines "Labor Force Employment."  This section is added to clarify how it is different from industry employment.  Both labor force employment and industry employment are used in Sections 18797.2 and 18797.3.

Subsection (a)(7) defines "Non-Residential Solid Waste."  This section is reorganized to place it in alphabetical order.  

Subsection (a)(8) defines "Region."  This section is reorganized to place it in alphabetical order.  

Subsection (a)(9) defines "Reporting-Year Generation."  This section is reorganized to place it in alphabetical order.  

Subsection (a)(10) defines "Residential Solid Waste."  This section is reorganized to place it in alphabetical order.  

TECHNICAL, THEORETICAL AND/OR EMPIRICAL STUDY, REPORT, OR DOCUMENT

Throughout this Initial Statement of Reasons the following statement shall be used as a response to the requirement for each proposed regulatory action that the studies, reports, or documents relied upon in proposing the action, if any, be identified. 

The CIWMB relied upon the following in proposing the adoption of these regulatory changes:

1) The California Integrated Waste Management Act of 1989 (section 40502, Article 3, Chapter 3 of Part 1; sections 41780.1 and 41780.2, Article 1, Chapter 6 of Part 2; section 41781, Article 1, Chapter 6 of Part 2; and section 41821, Article 3, Chapter 7 of Part 2 of the Public Resources Code), as amended;

2) Adjustment Method Final Statement of Reasons, filed January 8, 1996;

3) Stakeholder working group recommendations from the Board's November 13, 2001 SB 2202 (Sher, Chapter 740, Statutes of 2000) Final Report to the Legislature: A Comprehensive Analysis of the Integrated Waste Management Act Diversion Rate Measurement System;  

4) December 5 and 12, 2002 Informal Draft Adjustment Method Regulations Revision Workshops held in Sacramento and Diamond Bar;

5) Comments on informal drafts of the Adjustment Method regulations revisions received from representatives of jurisdictions, waste haulers, consultants, and CIWMB staff.   

REASONABLE ALTERNATIVES TO THE PROPOSED REGULATORY ACTION

Throughout the Initial Statement of Reasons, the following statement shall be used as a response to the requirement that the above findings be made for each proposed regulatory action.

Alternatives to the proposed regulations have been considered, including a "no-action" alternative.  CIWMB staff has determined that 1) no alternative would be as effective and less burdensome to private persons while at the same time protecting human health and safety and the environment; and 2) no alternative would lessen adverse economic impacts on small business while still protecting human health and safety and the environment.  By improving clarity and increasing flexibility in the Adjustment Method, the proposed regulations will lessen the regulatory burden on small businesses.  For example, rather than use countywide Employment Development Department (EDD) Labor Force employment, consultants to jurisdictions may also use countywide EDD Industry Employment to more accurately estimate a jurisdiction waste generation tonnage and diversion rate.

These regulations will not have a significant adverse economic impact on business, or on the ability of California business to compete with businesses in other States.  As noted above, improved clarity and increased flexibility in the Adjustment Method may result in cost savings.

CIWMB staff has determined that the proposed regulations do not impose a mandate on local agencies or school districts that requires State reimbursement pursuant to Part 7, commencing with section 17500 of Division 4 of the Government Code.            

INITIAL DETERMINATION THAT THE ACTION WILL NOT HAVE A SIGNIFICANT ADVERSE ECONOMIC IMPACT ON BUSINESS

CIWMB staff made an initial determination that the proposed regulations will not have a significant, statewide adverse economic impact directly affecting businesses, including the ability of California businesses to compete with businesses in other States.

DUPLICATION OR CONFLICTS WITH CODE OF FEDERAL REGULATIONS

No unnecessary duplication or conflict exists between the proposed regulations and federal regulations contained in the Code of Federal Regulations because federal law or regulations do not contain comparable requirements.

PRIVATE 
Section 18797.2
Adjustment Factor Sources. 

SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION
PRC Section 41780.1 requires the Board to:

· study factors which affect generation and disposal of solid waste, and

· develop a standard methodology and guidelines for determining jurisdiction waste generation and the maximum amount of disposal allowable to meet their diversion goal.

Known as the Adjustment Method, this standard methodology allows jurisdictions to avoid the more costly and difficult measurement of all solid waste disposed and diverted within their boundaries for the entire reporting-year.  Relying on the equation "Waste Generation = Disposal + Diversion," waste generation in a base-year is adjusted for subsequent population and economic growth, then compared with reporting-year disposal to indirectly estimate a diversion rate.       

This section specifies:

· a standard methodology for selecting factor number sources and measurement levels to estimate reporting-year waste generation tons

· conditions under which a jurisdiction may select factor numbers from other sources

· potential factor number sources and measurement levels a jurisdiction may use to more validly represent the jurisdiction's population and/or economy, and

· conditions under which a jurisdiction may select an employment base-year factor number that is the year following the base-year.

Through the SB 2202 working groups, jurisdictions indicated a need to clarify and expand standard adjustment factor sources and measurement levels.  Because it is usually smaller and therefore more difficult to measure, a jurisdiction level measurement is potentially less accurate than a countywide level measurement.  This problem is controlled in four ways:

· using base-year and reporting-year factor numbers from the same source
· using the ratio of base-year to reporting-year factor numbers, not their absolute values, when applying each factor in the Adjustment Method formula

· using factor numbers from a scientifically reliable, third party source, and

· requiring Board approval of the factor numbers and sources.

If a jurisdiction growth rate significantly differs from its countywide growth rate, the jurisdiction level growth rate is potentially more representative.      

A diversion rate measurement heavily relies on two estimates: base-year generation tons and reporting-year disposal tons.  To a lesser extent, it relies on the Adjustment Method to estimate reporting-year generation tons.  The estimated reporting-year generation tons are compared to reporting-year disposal tons to arrive at an estimated disposal rate.  The estimated diversion rate is calculated by subtracting the estimated disposal rate from 100%.  Based on a review of the diversion rate impact of the expanded adjustment factor sources, their potential for improved diversion rate estimate accuracy was confirmed.  The Board adopted the expanded adjustment factor sources with its approval of the Report.  

Subsection (a) is revised to clarify and expand Adjustment Method factor sources and measurement levels.  Additional sources and measurement levels are necessary to increase the potential for improved diversion rate estimate accuracy.  

Subsection (a)(1) adds California EDD countywide industry employment to countywide labor force employment as one of two standard, default adjustment factors for employment.  A combination of countywide industry employment and countywide labor force employment is also added when the former is used to estimate the non-residential portion of reporting-year waste generation, and the latter is used to estimate the residential portion.  While the difference between industry employment and labor force employment is minimal in most counties, if a large portion of a county's residence population commutes to a different county to work, their labor force employment growth rate may be significantly different than their industry employment growth rate.  The resulting three choices are necessary to increase jurisdiction flexibility to select adjustment factor numbers that are the most representative.    

Subsection (a)(2) adds a California Department of Finance jurisdiction measurement level for population adjustment factor numbers.  A jurisdiction measurement level may be more representative than a countywide measurement level.

Subsection (a)(3) is changed to specify the California Department of Industrial Relations as the Board's source for inflation adjustment factor numbers.  More specific information is available from this source.  Statewide and metropolitan area measurement levels are specified because neither countywide nor jurisdiction measurement levels are available.   

Subsection (a)(4) adds a California State Board of Equalization jurisdiction measurement level for taxable sales adjustment factor numbers.  A jurisdiction measurement level may be more representative than a countywide measurement level.

Subsection (b) is changed to conform to the preceding Subsection 18797.2(a) by reference to countywide or jurisdiction factor numbers.
Part (1) of subsection (b)  [no change]

Part (2) of subsection (b) is expanded to increase jurisdiction flexibility to select a representative employment adjustment factor number when:

· a base-year employment factor number is not available,

· the employment factor number for the following year is available, and

· increased or no employment growth since the base-year is substantiated.

This change implements a Board-adopted SB 2202 recommendation in the Report.  An alternative to a standard, default adjustment factor for employment may be more representative even if the base-year factor number used is for the following year.

If actual employment increases between the base-year and the following year, using the following year employment factor number from an alternative source reduces the potential for overestimating reporting-year waste generation tons.  The potential for overestimation is reduced because the employment growth rate will be lower, and therefore the estimate of reporting-year waste generation tons will be lower, and the resulting reporting-year diversion rate will not be overestimated.

If actual employment is unchanged between the base-year and the following year, using the following year employment factor number from an alternative source neither reduces nor increases the potential for overestimating reporting-year waste generation tons.  

In some instances, using the year following the base-year is potentially more representative if a jurisdiction rather than a countywide measurement level is used.  Using the Adjustment Method is less burdensome on a jurisdiction than establishing a new base-year.      

Part (3) of subsection (b) is revised for greater clarity by adding a reference to subdivision (b)(2) of Section 18797.2.   

TECHNICAL, THEORETICAL AND/OR EMPIRICAL STUDY, REPORT, OR DOCUMENT

See the general discussion under section 18797.1. 

REASONABLE ALTERNATIVES TO THE PROPOSED REGULATORY ACTION

See the general discussion under section 18797.1.

INITIAL DETERMINATION THAT THE ACTION WILL NOT HAVE A SIGNIFICANT ADVERSE ECONOMIC IMPACT ON BUSINESS

See the general discussion under section 18797.1.

DUPLICATION OR CONFLICTS WITH CODE OF FEDERAL REGULATIONS

See the general discussion under section 18797.1. 

Section 18797.3
Adjustment Method Calculation.
This section specifies the Adjustment Method calculation formula, sequence, and terminology.  

SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

Subsection (a) is revised by using the word “region” in lowercase throughout this subsection because it is defined in Section 18797.1.

Subsection (b) [no change]

Subsection (c) is changed to conform to Section 18797.2(a) by adding separate terms for labor force employment and industry employment.  References to subdivisions (e) and (f) of Section 18797.3 are clarified, and the word “terms” is replaced with “values” for greater precision.
Subsection (d) is added to conform to Section 18797.2(a) by specifying countywide measurement levels throughout.  Using industry employment in the non-residential adjustment factor calculation may be more representative of commercial and industrial waste generation for a jurisdiction.  Using labor force employment in the residential adjustment factor calculation may be more representative of residential waste generation for a jurisdiction.   

Subsection (e) is renumbered to conform to the addition of subsection (d), and the reference to “subdivisions (c) and (e)” is followed with the phrase “of this section” for added clarity.  Unnecessary parentheses are deleted from equation (2).  Equations (3) and (4) are revised to conform to Section 18797.2 by providing an example for each of two options within each step.   
Subsection (f) is renumbered to conform to renumbered subsection (e).  The example is revised to conform to Section 18797.2 by providing an example for each of three options.  Redundant brackets are deleted from the equation.   

TECHNICAL, THEORETICAL AND/OR EMPIRICAL STUDY, REPORT, OR DOCUMENT

See the general discussion under section 18797.1. 

REASONABLE ALTERNATIVES TO THE PROPOSED REGULATORY ACTION

See the general discussion under section 18797.1. 

INITIAL DETERMINATION THAT THE ACTION WILL NOT HAVE A SIGNIFICANT ADVERSE ECONOMIC IMPACT ON BUSINESS

See the general discussion under section 18797.1.

DUPLICATION OR CONFLICTS WITH CODE OF FEDERAL REGULATIONS

See the general discussion under section 18797.1.

Section 18797.4
Reporting Requirements.  [no change]
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