RESPONSE TO COMMENTS

Electronic Waste


Summaries of comments received are listed in this document.  Comments are identified as follows:

· By number (1, 2, 3, etc.) for each commenter, and

· By number (.01, .20, .03, etc.) for each successive comment.

Example: Comment 5.03 is the third comment submitted by commenter 5.
45-DAY COMMENT PERIOD

March 24, 2006 – May 8, 2006

Public Resources Code
Comment 6.108
The respondent discusses PRC Division 30, Part 3, Chapter 8.5, Articles 1 through 6.

Response to 6.108

Comment noted.
18660.5 Definitions 
18660.5(a)(2)

Comments 6.01, 6.109, 9.02
The words “may be” before the word “eligible” should be removed for clarity.

Response to 6.01, 6.109, 9.02
The approved collector is not automatically eligible for recovery payments because of CIWMB authorization.  Other factors may render the approved collector ineligible.  No change is necessary.
18660.5(a)(4)

Comments 6.02, 6.110, 9.03
The words “may be” before the word “eligible” should be removed for clarity.

Response to 6.02, 6.110, 9.03
The approved recycler is not automatically eligible for recovery payments because of CIWMB authorization.  Other factors may render the approved recycler ineligible.  No change is necessary.

18660.5(a)(8)

Comment 7.01

There is a disincentive to reuse monitors and televisions.  The problem seems to be in the definition of cancellation.  The cancellation system may be appropriate to a single use bottle, in the beverage container redemption bill on which the system was modeled.   It is much less appropriate to durable items, such as a monitor or computer, which come in many levels of quality for different users, and has significant functional value for reuse.  If state payments were allowed for reuse, more items could be salvaged.  Options for paying for reuse could include collecting a recycling fee when items are re-sold by a collector or recycler, similar to the fee collected from a retailer.  One large private collector proposed that a tracking mechanism, such as a bar code or chip, could be affixed to items that are put into the second hand market.  Perhaps such technology could be explored.
Response to 7.01

Although the electronic waste recycling program does not directly pay for the reuse of covered electronic devices, it does fund the infrastructure that allows the reuse of covered electronic devices to be possible.  Amending the definition of cancellation to include reuse would open the door to recycling payments being made on the same device an unlimited number of times.  This would threaten the integrity and solvency of the program.
18660.5(a)(12)

Comments 3.01, 3.07, 6.03, 6.111, 9.04
The proposed definition conflicts with the Board’s policy statement in which it states that the regulations should allow the greatest amount of eligible material to be processed without jeopardizing the integrity of the program.   The proposed definition further conflicts with one of the goals of the Act which is to eliminate electronic waste that has been stockpiled.  We recommend that the definition of “California Sources” be amended as follows:
“California Sources” of CEWs are persons consumers, as defined in Section 42463 (do) of the Public Resources Code, located in California who generate CEWs in California after their own use of the CED.  California sources may include, but are not limited to the business sector, residential sector, local government, state government, schools and other institutions within the borders of California.  Entities who take, receive, accumulate further handle, consolidate, store, or otherwise deal with handle discarded, donated or collected CEWs are not the California consumers, or California sources of those CEWs.
Comment 4.02

The intent of the California Electronic Waste Recycling Act is to create a system for the reuse and recycling of CEW’s generated in California. We believe that the definition of ‘California Sources” is unnecessarily narrow and restricting, and lies at the root of some of the ongoing source documentation concerns.   It is our contention that the reliance on such a narrow ‘consumer specific’ definition of California source represents and unnecessarily excessive tool for the job.  Recommended language:

“California Sources” of CEWs is any person who generates a CED that has been used in this state .are consumers, as defined in Section 42463 (d) of the Public Resources Code, located in California who generate CEWS after their own use of the CEW. California sources may include, but are not limited to the business sector, residential sector, local government, state government, schools and other institutions within the borders of California. Entitites who take, further handle, consolidate, store, or otherwise deal with discarded, donated or collected CEWs are not California consumers or California sources.

Response to 3.01, 3.07, 4.02, 6.03
It is assumed that the commenters believe that the definition is overly restrictive and that eliminating the last sentence of the definition is necessary to remedy this.  The definition of California Sources does not conflict the goal of eliminating stockpiles of electronic waste and is not unnecessarily restrictive.  References to stockpiles of electronic waste in SB 20 make it clear that stockpiles are considered to be CEWs stored in small numbers at residences and not in large volumes at warehouses.
The CIWMB agrees that the definition of “California source” could be construed to be unnecessarily restrictive and has modified the definition to make clear that a California source does not have to be an entity that acquired CEDs via a retail purchase.  However, amending the definition so that a California source is any person who generates a CED that has been used in this state could open up the program to fund electronic waste recycling for the entire country.  This is not the intent of the legislature and would lead to program insolvency.

18660.5(a)(19)

Comments 6.04, 6.112, 9.05a
Too often bureaucrats will resist this relationship because they fear legal consequences.  It should be covered by a simple Memorandum of Understanding (MOU).  This would reduce costs for collectors and the program while increasing convenience.

Response to 6.04, 6.112, 9.05a
Prior usage of the term “agent” in subsection 18660.20(j)(1)(B) of the pre-December 2005 emergency regulations did cause some concern for local jurisdictions.  In the emergency regulations that went into affect in December 2005, the term “designated approved collector” has been defined and used in place of the term “agent” in subsection 18660.20(j)(1)(B).  Since that amendment, staff is unaware of any hesitation on the part of local jurisdictions to designate approved collectors.  No change is necessary.
18660.(a)(23)
Comments 6.05, 6.113, 9.05b
For clarity the definition from section 66273.6 should be duplicated here.
Response to 6.05, 6.113, 9.05b
The definition is presented this way to ensure agreement with the Department of Toxic Substances Control regulations.
18660.5(a)(31)

Comment 3.02

It is a necessary and ordinary business function for electronic waste recyclers to monitor daily load production by load due to the need to be able to document work undertaken for customers.  Therefore, we recommend that the processing log should consist of a list of loads completed each day.  This will provide the board with a record which it can audit in conjunction with information gathered from approved collectors regarding loads transferred to approved recyclers.

Response to 3.02

Staff strives to avoid unnecessarily prescriptive language when drafting regulations.  It is not necessary to require documenting the processing of CEWs by load as long as the processing of CEWs can be readily and accurately understood by staff.  No change is necessary.
Comments 6.06, 6.114, 9.06
This definition should be removed as it requires duplication of records involving the recycling process. By virtue of the approval, the recycler is involved in weighing and cancellation activities which incorporate its own documentation. Many of these recyclers are small businesses and this places an additional burden on them. This requirement is unnecessary and burdensome.  A less burdensome option is to have periodic auditing by the board and provides better protection for the fund.

Response to 6.06, 6.114, 9.06
This definition does not result in the requirement of submitting of duplicative information.  Additionally, the subsection is not burdensome because the regulations only require what is already kept by recyclers in the normal course of doing business.  No change is necessary.
18660.5(a)(34)

Comments 6.07, 6.115, 9.07
As stated in comment (45) 6.04 above, this should be a Memorandum of Understanding between collectors and a local government.

Response to 6.07, 6.115, 9.07
A memorandum of understanding (MOU) is defined as a legal document describing an agreement between parties. It expresses a convergence of will between the parties, indicating an intended common line of action, rather than a legal commitment.  It is a more formal alternative to a gentlemen's agreement, but generally lacks the binding power of a contract.   Subsection 18660.5(a)(34) fits the definition of a memorandum of understanding and is a reasonable and necessary component of the regulations.  No change is necessary.
18660.5(a)(37)

Comment 3.03, 6.08, 6.116, 9.08
We recommend that a standard form be used by all approved collectors and approved recyclers.  We further recommend that the Board review and consider using a form similar to the DR-6 Shipping Report used in the California Beverage Container Recycling and Litter Reduction Act.  
Response to 3.03, 6.08, 6.116, 9.08
Staff strives to avoid unnecessarily prescriptive language when drafting regulations.  It is not necessary to require that approved collectors use a specific form for requesting recovery payments from approved recyclers.
18660.5(a)(41)
Comments 6.09, 6.117, 9.09
The inclusion of this definition is very helpful and can be used to recognize the nature of this business and further the goals of this legislation.

Response to 6.09, 6.117, 9.09
Comment noted.
18660.5(a)(42)

Comments 3.04, 3.05, 3.32, 6.10, 6.12, 6.29, 6.118, 6.120, 9.10, 9.12
We believe that providing "source" documentation to an approved recycler could create a competitive disadvantage to approved collectors who are not dual certified entities.  We recommend that the words "and transferred" should be deleted from the proposed definition.  We further recommend that a form similar to the DR-6 Shipping Report should be used when transferring CEWs to an approved recycler.
Response to 3.04, 3.05, 3.32, 6.10, 6.12, 6.29, 6.118, 6.120, 9.10, 9.12
In order to maintain the integrity of the program it is imperative that all transfer of CEWs be accompanied by complete source documentation.  The most efficient way for staff to obtain this documentation and correlate it with material being claimed, is to receive the source documentation in the payment claims submitted by approved recyclers. Staff does not believe that transferring source documentation to the approved recycler results in an unfair competitive advantage for the recycler.  The use of a form similar to DR-6 would be of little value since an approved recycler could readily determine which companies may use large quantities of CEDs and submit business proposals to those companies.  No change is necessary.
18660.5(a)(46)

Comment 2.01
Currently, transfer documentation (E-Waste Transfer Receipt-CIWMB form 197) does not include the source of transferred CEWs. This information can be found within the source documentation for the load (Collection log- CIWMB, form 198), and it would be redundant to include the information on transfer documents as well.

Response to) 2.01

The definition of “transfer documentation” does not require that all transfer documentation be provided on a CIWMB Form 197.  No duplicative information is required by 18660.5(a)(46).  No change is needed in the regulations.
Comments 3.06, 3.18, 3.21b
We are recommending that all of the approved collectors should be required to be Weighmasters and weigh all incoming devices in order to provide a better system for tracking and auditing purposes.
Response to 3.06, 3.18, 3.21b
As long as the weight of eligible CEWs is determined accurately by an approved recycler who is also a weighmaster, it is not necessary for the approved collector to be a certified weighmaster.  However, any approved collector may become a certified weighmaster if they believe it would be to their benefit.   No change is needed in the regulations.
Comments 6.11, 6.119, 9.11
As identified in the Initial Statement of Reasons (ISOR), this regulation is to assure regulatory consistency and clarity.  It has actually done the opposite.  In many instances underground regulations are imposed on the collector by the recycler regarding the sources.
Response to 6.11, 6.119, 9.11
The definition of transfer documentation describes the information that must be included in records and does add clarity to the regulations.  Staff does not believe this definition can lead to underground regulation.  No change is necessary.

18660.5(a)(47)

Comments 6.14, 6.122, 9.14
This definition lacks clarity and purpose.  It appears to address components of a CEW. But it is unclear as to whether those components are as a result of dismantling by the recycler and their weight therefore deducted from any claims to the state, or whether they were from previous dismantling by a third party that is not an approved entity.

Response to 6.14, 6.122, 9.14
This definition is intended to characterize treatment residuals and is not intended to defline the scope of the electronic waste recycling program.  Other sections in the regulatory text fully explain what is eligible for payment.  No change is necessary.
18660.6 Limitations 

Comment 4.01
We would like the CIWMB to revisit the question of Collection Payment and Recycling Payment eligibility for Covered Electronic Wastes (CEWs) that are surrendered to a collector from a California source and subsequently ‘reused’ and a Covered Electronic Device (CED). California’s Electronic Waste Recycling Act is explicit in its intent to promote ‘reuse’.

In order to encourage both the sale of secondary devices as well as the diversion of devices for reuse, we urge the CIWMB to rework the permanent regulations in order to:

1) Make collectors eligible for collection payments for devices that are ultimately reused;

2) Make recyclers eligible for reimbursement of collection payments paid to collectors for devices that are ultimately reused;

3) Make recyclers eligible for recycling payments for devices that are ultimately reused;

4) Waive specified recycling fees on the sale of secondary devices.

Response to 4.01
Although the electronic waste recycling program does not directly pay for the reuse of covered electronic devices, it does fund the infrastructure that allows the reuse of covered electronic devices to be possible.  Amending the definition of cancellation to include reuse would open the door to recycling payments being made on the same device an unlimited number of times.  This would threaten the integrity and solvency of the program.
18660.6(c)(1)

Comments 6.15, 6.123, 9.15
This regulation follows the intent of the legislation but appears to be in conflict with the definition of “California sources” above. Accepting our recommendations to the definition will correct this inconsistency. The Statement of Reasons is clear and supports our position.

Response to 6.15, 6.123, 9.15
This subsection limits eligible CEWs to those originating from California sources and is not in conflict with the definition of “California source.”  No change is necessary.
18660.6(c)(2)

Comments 3.08, 6.16, 6.124, 9.16
The proposed section does not address a consumer that has paid the advanced recycling fee and subsequently sent the device out of state for use.  Since the fee was paid to the State of California for future recycling, said electronic devices should be allowed into the electronic waste payment system.  A similar situation in the Beverage Container Recycling program addresses this type of situation.  It should be looked at to ensure that similar situations are covered in this program.
Response to 3.08, 6.16, 6.124, 9.16
Staff believes that the scenario presented in the comment will occur very rarely.  Furthermore, staff would be unable to distinguish between devices purchased in California but used out of state from those purchased out of state and used out of state.  Allowing CEDs purchased in state, but used entirely outside of the state, to be eligible in the electronic waste recycling program would jeopardize the integrity and solvency of the program.  
18660.6(c)(3)

Comment 3.09

We believe the proposed section should be amended to allow handlers and transporters that are recognized by the DTSC the ability to deliver said devices [CEWs from illegal disposal clean-up activities or from load check activities] to an approved collector or an approved recycler and put into the electronic waste payment system. 
Comments 6.17, 6.125, 9.17
As written, (A) and (B) are too restrictive by requiring these entities to be approved collectors or by transferring immediately to an approved collector. This could be very burdensome and require significant expense. This can be corrected by including the terms handler or transporter that is recognized by DTSC. This would ensure that any entity that is handling or transporting CRTs would be aware of their legal responsibilities.

Response to 3.09, 6.17, 6.125, 9.17
Recycling and recovery payments made on ineligible CEWs could pose a threat to the integrity and solvency of the program.  To counter this threat the CIWMB relies on source documentation and the ability to audit approved participants.  The relaxed source documentation requirements for source-anonymous CEWs are tolerable in part because the CIWMB may visit the participants and audit participant’s records.  Since the CIWMB cannot regulate entities that are not approved participants in the program, it cannot perform audits and site visits.  Allowing source-anonymous CEWs from non-approved participants would pose too great a threat to the program.  No change is needed in the regulations.
Comments 6.18, 6.126, 9.18
This is a welcome addition to the regulations.

Response to 6.18, 6.126, 9.18
Comment noted.

Comments 6.19, 6.127, 9.19
Because of the issues identified above in (3)(A) and (B), documentation requirements should not be held to the same standard. An appropriate standard would be a date and potential customer, route, or a job site for example and may include driver and truck number. This is the least burdensome alternative.

Response to 6.19, 6.127, 9.19
The documentation requirements are reduced for source-anonymous CEWs since the names and addresses of the California sources are not required.  The source documentation requirements cannot be further reduced without posing a great risk to the integrity and solvency of the program.  No change is necessary.  

18660.6(d)

Comments 6.20, 6.128, 9.20
Since the experience of the first year of the program shows that collectors and recyclers are willing to enter the program, it should be presumed that no fee is necessary if CEWs are delivered to the collectors’ place of business. Charges for pick up services and packaging by a collector should be permitted and not considered a part of the program costs. Competition in the marketplace should be the determining factor. Just because one collector may want to charge does not mean that a charge is necessary or would be charged by another collector. The attempt here to address whether or not the costs of recovery are covered for the purposes of charging a fee is too subjective. Any attempt to audit and evaluate costs would add unnecessary expense to the program. Therefore, this entire section could be changed to state that no fees are permitted when CEWs are delivered to the collector. This would not prevent collectors from charging a fee for collection events away from the collector’s location of business. That fee, if any, would be the responsibility of the event sponsor and could be addressed by a contract.

Response to 6.20, 6.128, 9.20
The CIWMB does not wish to unnecessarily intrude upon the business practices of the program participants and agrees that marketplace competition will ultimately determine whether an approved participant charges a fee for receiving CEWs. However, a total prohibition on charging a fee for recovering CEWs could unnecessarily damage the chances of a participant’s success in the electronic waste recycling program.  No change is necessary. 
18660.6(e)(1)
Comment 5.01

Strike the words in the first sentence “or above.”
Response to 5.01

Some approved collectors construed the first sentence in 18660.6(e)(1) to mean that approved recyclers must pay more than the state-mandated $0.20 per pound.  Staff agrees and revised the subsection by deleting the words “or above” and “minimum” from the first sentence.   
18660.6(e)(2)
Comment 3.10, 6.21, 6.130, 9.22
This section should also address the revocation of an approved recycler when fraud has been committed.  There should be a section specifically addressing revocation.
Response to 3.10, 6.21, 6.130, 9.22
The issue of fraud is addressed elsewhere in the regulations.  Subsection 18660.17(a) lists actions, including fraud, which may result in the revocation of a participant’s approval. The issue of revocation is adequately addressed in section 18660.17.  No change is necessary.
18660.6(e)(6)
Comment 3.11

This section is in line with the Statement of Reasons and the intent of the Act whereby the program is designed to be safe, cost-free, and convenient to the public.
Response to 3.11

Comment noted.
Comments 6.22, 6.131, 9.23
To recognize the recommendations made above (Comment 6.20, 18660.6(d)), the words “at their location” should be added to the end of the sentence.

Response to 6.22, 6.131, 9.23
Including the words “at their location” would be unnecessarily prescriptive.  No change is necessary.
18660.6(e)(7)
Comment 2.02

We at ERA feel that this is an essential addition to the regulations.

Comments 6.23, 6.132, 9.24
It should be noted at this point that the board has subjected both collector and recycler to underground regulation regarding source documentation. This will be addressed later in Section 18660.20(h). This is not permitted under the Administrative Procedures Act

Response to 2.02, 6.23, 6.132, 9.24
Comments noted.
Comment 3.12, 3.26
Providing source documentation to approved recyclers is unnecessary and can put an approved collector at a competitive disadvantage.  We recommend that the proposed section omit "source" documentation and instead refer to a form similar to the bottle bill's DR-6 Shipping Report.
Response to 3.12, 3.26
See response to comments 3.04, 3.05
18660.6(e)(8)
Comment 2.03

We at ERA feel that this is an essential addition to the regulations.

Response to 2.03

Comment noted.  
Comment 3.13

We recommend the approved collector be required to repay the original amount, accumulated interest, and any associated penalties imposed.  Repayments should be directed to the Board to ensure that the approved recycler has recovered its loss.
Response to 3.13

Since the beginning of the program in January 2005 most participants have become fully aware of the eligibility requirements of CEWs in the payment system and are compliant.  At this time the CIWMB does not see a need to require approved collectors to include interest or penalty payments to approved recyclers.  
Comments 6.24, 6.133, 9.25
This section should be changed to require a collector to repay recovery payment for which it was not entitled, directly to the board upon due process and that due process should be a hearing before an administrative law judge. It should not be recovered by the recycler.  This regulation has been used to make the recycler a judge, jury and imposer of underground regulations upon the collector. This is a violation of the Administrative Procedures Act. Repayment should be requested by the board only after an audit of the collector’s records. The CIWMB has gone beyond regulatory requirements in forcing recyclers to insist that collectors obtain phone numbers, names of individuals, and affidavits declaring internal use only, or California use only when discarding CEWs in any amount arbitrarily perceived as being questionable. This occurs after the recycler has already reviewed records for payment. This has put the recycler in a position of auditor on behalf of the CIWMB. This is a job for which the recycler is not qualified, is not a part of their normal business function and should be a function of the board. When a collector is denied payment, only the recycler has an ability to appeal. This denies the collector the right of due process and puts an undue burden on the recycler. This lack of due process for the collector will be discussed later.

Response to 6.24, 6.133, 9.25
Staff believes it is more efficient for approved participants to deal directly with each other and sees no reason to become unnecessarily involved in business disputes between approved participants. The determination of CEW eligibility should be relatively straightforward for approved participants and does not require the expertise of an auditor.  Finally, the requirement for the names and addresses of California sources to be included in source documentation is not underground regulation, but is required explicitly in 18660.20(j)(1)(B).
Comment 5.02

The CIWMB should take over paying the collectors or add some new enforcement requirements so the recycler is not solely responsible for enforcement.
Response to 5.02

The most cost efficient method for disbursing recovery payments is for the approved recyclers to make them.  Staff does not believe this is unnecessarily burdensome for approved recyclers, but is part of normal business operations.  No change is necessary.

18660.6(f)

Comments 6.25, 6.134, 9.26
Audit methods should be developed and defined in regulation to address this section. It should address and provide a reporting system that accounts for CEWs to leave the program for reuse and be properly documented as such, so that recycling payments are not necessary. This would help conserve the fund and further the goals of the legislation.  

Response to 6.25, 6.134, 9.26
Recycling payments are not made on CEWs that are reused or refurbished.  Subsection 18660.22(c)(3) requires the reporting of all CEWs that are not cancelled but are transferred to another entity, that are not included in a prior claim, a description and quantification of those activities including but not limited to repair, refurbishment, resale, reuse, transfer and/or export.  No change is necessary.
18660.6(g)(3)

Comments 6.26, 6.135, 9.27
This subsection states that the board shall not limit the ability of approved collectors to recover CEWs. The transfer of logs from the collector to the recycler is not a normal business practice and a potential threat to that ability. It is not a natural occurrence that a smaller company would give a larger potential competitor a list of its customers.  This does not avoid infringing on the business practices of collectors as was intended in the Statement of Reasons. Again, logs of the collector should not go to the recycler. It is unnecessary, burdensome, and a threat to small businesses.

Response to 6.26, 6.135, 9.27
The transfer of source documentation of CEWs from approved collector to approved recycler is only relevant when the CEWs are being claimed for payment under the electronic waste recycling program.  This subsection clarifies that the CIWMB has no ability to limit the non-SB20-related business practices of approved participants.  No change is necessary.
18660.6(h)

Comments 3.14, 6.27, 6.136, 9.28
We believe said limitations [on exported CEWs] will maintain the integrity of the program and will ensure that all material is properly recycled.  We agree with this and support this regulation.
Response to 3.14, 6.27, 6.136, 9.28
Comments noted.

18660.6(i)
Comments 6.28, 6.137, 9.29
This section began as a part of section (h) (2) and should be corrected for clarity.
Response to 6.28, 6.137, 9.29
The comment refers to a formatting error in the text which has been corrected.
18660.7 Document Submittals
Comments 6.29, 6.138, 9.30
The board shall provide forms upon request that may be used to meet the requirements of the program. This is justification for creating a billing or invoice form for the collector to present to the recycler for payment without logs that would not divulge customers. A separate form should be created for the recycler to summarize transfers from collectors. This is how it has been done in the Beverage Container Recycling program.

Response to 6.29, 6.138, 9.30
See response to 3.04, 3.05, 3.32, 6.10, 6.12 (18660.5(a)(42))

18660.7(e)

Comment 3.15

The use of correction fluid or correction tape should be allowed.  We are also recommending the Board provide all documents required by this program to be placed on the Board's web site with interactive form fields.
Response to 3.15

Staff believes it is necessary to view applications, registrations, claims and reports in their original version to reduce the likelihood of fraud.  No change is necessary.
18660.8 Records

18660.8(a)
Comments 3.16, 3.23, 6.30, 6.139, 9.31
We recommend that any change in location must require a new approval by both the Board and DTSC.
Response to 3.16, 3.23, 6.30, 6.139, 9.31
Staff does not believe it is necessary to require an additional approval process in order to add or change business locations.  Such a requirement would be unduly burdensome.  It is however, necessary and required that the participant submit all new information to the CIWMB and DTSC for administrative purposes.   No change is necessary.
18660.8(d)

Comments 6.31, 6.140, 9.32
We recommend adding “or as required by the IRS”.

Response to 6.31, 6.140, 9.32
Staff believes that a reasonable amount of time to keep records is three years and does not believe it is desirable or necessary to use IRS requirements in this subsection.  

18660.8(e)
Comments 3.17, 6.32, 6.141, 9.33
We recommend the word "legibly" be removed from the proposed section because it is ambiguous.  If the approved collector requires the person discarding the CEWs to sign the log, the approved collector would not have any control over the legibility of the signature.  What may be legible to one reviewer might be determined to be illegible to another.
Response to 3.17, 6.32, 6.141, 9.33
In order to administer the electronic waste recycling program it is imperative that all records and documents be legible.  The term legible is universally understood to mean “capable of being read or understood” and is a necessary and reasonable requirement.  No change is necessary.

18660.8(e)

Comments 6.33, 6.142, 9.134
Signatures could be desirable because fraud prevention techniques can detect repetitive forgeries and an original signature could best prevent that. Currently, some recyclers transcribe logs for the board to improve legibility and speed the payment process. This could reduce audit ability and subject the fund to increased fraud. We have been told that board staff has even asked other recyclers to do this. This is another example of underground regulation.

Response to 6.33, 6.142, 9.134
At this time staff does not believe it is necessary to require signatures from each person transferring CEWs to an approved participant.

18660.9 Audits
Comments 6.36, 6.145, 9.37
Whereas the need to audit is within the authority of the board to protect the solvency of the fund, we also believe it’s within the authority of the board to define in regulation the qualifications of those auditors.  We recommend the board contract with other agencies for the use of auditors.  We highly recommend that they include investigative auditors from DOJ and at a minimum general auditor II from agencies such as Department of Finance or the Board of Equalization.  In addition, they should possess certifications such as Certified Fraud Examiner or Certified Fraud Specialist.

Response to 6.36, 6.145, 9.37
Comments noted.
Comment 3.19

We recommend that the Board contract with other state agencies that employ investigative auditors and who possess certifications such as Certified Fraud Examiner or Certified Fraud Specialist.

Response to 3.19

Comment noted.

18660.9(c)(3)

Comments 6.34, 6.143, 9.35
This section addresses the need to have accurate information to audit from collectors. However, collectors at present are only required to estimate weight. Estimates are not auditable and could endanger the solvency of the fund. As previously stated, collectors as well as recyclers should be Certified Weighmasters and required to weigh all CEWs to provide an accurate audit trail and useful statistics to the board.

Response to 6.34, 6.143, 9.35
The CIWMB believes that requiring approved collectors to record actual weights is unnecessarily burdensome.  The transfers are weighed by approved recyclers, who will be certified weighmasters, and may be independently verified by approved collectors before transfer.

18660.9(e)

Comments 6.35, 6.144, 9.36
We agree with this section, that all repayments be based on audits and repaid to the CIWMB. 

Response to 6.35

Comment noted.

18660.10 Net Cost Report

Comments 3.20, 6.37, 6.146, 9.38
Because the board has the responsibility to adjust recycling payments it is understood that some method of determining net cost is required.  However, to require recyclers and collectors to submit an annual report is not only overly burdensome but lacks objectivity and therefore accuracy.  This is especially true when these companies are engaged in additional business activities, which is not uncommon.  We do not believe that this was the least burdensome option that could have been selected.  We recommend a program similar to that used by the Beverage Container Recycling program. In this program auditors go out and evaluate the costs of participants.  This is done on a statistical sampling basis.  In the process the auditors learn about the participants and are able to bring more uniformity and objectivity to the results. There must be accountability in determining payments to recyclers; otherwise it would be too easy for dishonest operators to take advantage of the system.  There also must be sufficient enforcement provisions to maintain the integrity since this is a new program. We suggest this method be abandoned and regulations similar to those used by the Beverage Container program be adopted here.  The state is responsible for ensuring that the consumers’ payments are distributed appropriately. In the beverage container program the Division of Recycling and the recycling industry are assured that the cost survey calculations are fair, equitable, accurate, reasonable, justifiable, and defensible. This costing analysis is done by an outside contractor who brings additional technical expertise, experience and is unbiased.
Response to 3.20, 6.37, 6.146, 9.38
It is reasonable for the CIWMB to request bookkeeping information that is routinely kept by businesses.  Preparing a net cost report for the CIWMB based on normal bookkeeping records does not seem to be overly burdensome.  Staff expects enough data from these net cost reports to allow the identification of questionable reports.  Staff may also audit the bookkeeping records of participants whose net cost report seems to be questionable. At this time the CIWMB does not have the personnel to be able to audit the bookkeeping records of more than 400 participants and does believe that it is necessary to hire an outside contractor to perform audits.  No change is necessary. 
18660.11 General Application Requirements

Comment 3.21a
We recommend the Board require copies of the local permits and business licenses.

Comments 6.38, 6.147, 9.39
We recommend the following additions be made to applications:

Copies of local permits and business license; Weighmasters  License from Department of Agriculture.  These requirements will help ensure local compliance as well as protecting the fund. 

Response to 3.21a, 6.38, 6.147, 9.39
Local business licenses and/or fictitious business name statements are required on most applications.  Staff does not believe it is necessary or useful to show proof of a weighmasters license on applications.  No change is necessary.
18660.12 Additional Application Requirements for Collectors

18660.12(a)(2)

Comments 6.39, 6.148, 9.40
Change the words “existing or” to “existing and/or” for clarity.

Response to 6.39, 6.148, 9.40
Staff does not believe the subsection can be clarified by amending in the manner suggested.  No change is necessary.

18660.12(a)(3)(A)(2)
Comments 3.22, 6.41, 6.150, 9.42
We recommend that the statement be amended to conform to our previously stated concerns pertaining to the definition of “California Sources” as follows:
“I shall provide free CEW collection to California consumers sources if the payments I receive from recyclers fully covers the net cost of collection, transportation and charges paid to the recycler.”
Response to 3.22, 6.41
Staff agrees and made the suggested change.  
18660.12(a)(3)(B)
Comments 6.40, 6.149, 9.41
This section is unnecessary.

Response to 6.40, 6.149, 9.41
Staff believes it is important for the participants to be reminded of the importance of honesty in keeping records and submitting documentation to the CIWMB.  This subsection brings this issue to the attention of the approved collector.  No change is necessary.
18660.13 Additional Application Requirements for Recyclers

18660.13(a)(2)

Comments 6.42, 6.151, 9.43
The description requested here is only for the recycling operation. It should be expanded to include all business operations to identify auditing needs and potential areas for fraud. Potential areas could include reverse logistics, resale and warranties services. This was also discussed in section 18860.12 (a) (2)
Response to 6.42, 6.151, 9.43
It is not necessary or useful for the sake of evaluating applications to know in great detail the applicant’s non-SB20 business activities.  Such a requirement would be unnecessarily burdensome.
18660.13(a)(2)(A)

Comments 6.43, 6.102, 6.153, 6.211, 9.45, 9.104
Once methods of cancellation are identified in the application it is unnecessary and burdensome to constantly inform the board of cancellation methods in claims submissions. Further, any changes to those methods must be submitted to the board for approval thus keeping the board informed.
Response to 6.43, 6.102, 6.153, 6.211, 9.45, 9.104
This comment seems to be directed at subsection 18660.22(d)(2)(A) which requires the type of cancellation to be included in a payment claim.  It is convenient for this information to be included in payment claims and is not burdensome for the approved recycler to check one of two boxes on form 196A or 196B.  No change is necessary.

18660.13(a)(2)(C)

Comments 6.44, 6.154, 9.46
This section should be removed because it requests a prediction which would have no value thus, making it the burdensome request.

Response to 6.44, 6.154, 9.46
This information, while limited in terms of predictive value, gives the CIWMB an idea of whether or not CEWs originating from out of state are going to be handled and/or processed by the approved recycler.  No change is necessary.

18660.13(a)(3)(B)(1)

Comments 6.45, 6.155, 9.47
Because the recycler’s facility requires inspection supports our previous comment that certification be by location.  Any physical move of the business should require a new certification.

Response to 6.45, 6.155, 9.47
Before any location can be approved for recycling by the CIWMB it must be inspected by the DTSC.  As long as the other application information is unchanged there is no need for a participant to file an additional application.  No change is necessary.
18660.13(a)(4)
Comments 3.24, 6.46, 6.156, 9.48
This section appears to be burdensome and unnecessary to the recycler.  It is not necessary for a recycler to have contracts or customers prior to operation which this assumes.
Response to 3.24, 6.46, 6.156, 9.48
Administration of the electronic waste recycling program requires substantial staffing.  The CIWMB wishes to administer the program to only those entities that are truly interested in processing eligible CEWs.  The CIWMB does not want the “approved” status of participants to become only a marketing tool for entities otherwise disinterested in recovering or recycling eligible CEWs.  No change is necessary.
18660.13(a)(6)(A)(1) 
Comment 5.03

Strike 60 and replace with 90 so as to make consistent with the proposed change to 90 days in subsection 18660.21(b)(4).
Response to 5.03

Staff agrees and changed the text to 90 days.

18660.13(b)

Comments 6.47, 6.157, 9.49
This statement would support our position that approvals or certifications should be by location.
Response to 6.47, 6.157, 9.49
Comment noted.
18660.16 Approval Term and Applications for Renewal
Comments 6.48, 6.158, 9.50
In general, we recommend that the initial approval be limited to a one year probationary term.  Upon demonstrating competence, an ability to follow regulation and no apparent fraud a non-probationary approval could be issued for a term of three or four years.  Upon demonstrating competence the longer term would reduce administrative effort on the part of the board.  Refer to the DOC.

Response to 6.48, 6.158, 9.50
The administrative effort required to oversee a probationary period would offset any reduction in administration effort due to extending the approval period.  In any case, staff does not see a reason to change the period of approval.  

18660.17 Prohibited Activities
Comments 6.49, 6.159, 9.51
Reapplication based on 180 day waiting period should be only permitted if the applicant has requested and been given a hearing on the matter.  Revocation should be addressed separately and not even permitted if fraud has been proven.

Response to 6.49, 6.159, 9.51
In cases where the CIWMB revokes or suspends the approval of a collector or recycler, that participant may appeal the revocation or suspension pursuant to 18660.19.  The appeal, which may include a hearing, is governed by the general administrative adjudication provisions of the California Administrative Procedure Act, found at Chapter 4.5 of Part 1 of Division 3 of Title 2 of the Government Code, commencing with Section 11400.  No change is necessary.
18660.20 Requirements for an Approved Collector

18660.20 (b)

Comments 6.50, 6.160, 9.52
The Statement of Reasons refers to California consumers when it should be California sources to serve the goals the program.

Response to 6.50, 6.160, 9.52
Comment noted.
18660.20(c)
Comment 3.25

We believe that checking for a valid California identification, a California license on a vehicle and/or a bill of lading showing a California origin is unnecessary.  Instead, we recommend that a printed name and signature of the person delivering ten or less electronic devices be required.  Identification should be required only from those individuals transferring more than ten electronic devises.
Comments 6.52, 6.162, 9.54
Our experience is that TVs and monitors will be left in our parking lots without our knowledge. This is because the public has little or no knowledge of the program or its requirements.  It would be excessively burdensome to require us to employ people to patrol the parking lots to prevent this possibility for the infrequent times that it occurs.  

In addressing specifics of this section posting signs with out defining what the signs should say, not only creates inconsistencies within the program but leaves it to the discretion of to many people.  Signage should be defined and uniform as in the Beverage Container program. Only then can the state be assured that the public receives a clear and consistent message. They should educate and inform the public as to their responsibility.  Conducting spot checks and or surveys is intrusive, counter to the goals of convenience and in the case of surveys, undefined.  The same is true for checking a person’s identification or requiring unspecified additional documentation.  Instituting measures to prevent anonymous drop-offs is not within the control of the collector. It is a job for the police to control illegal dumping.  It is important to remember that this is for something the public does not get paid for.  Therefore these requirements should be determined as unnecessary, inconsistent with the goals of the legislation, and not the least burdensome alternatives.  Again we suggest printed name and signature in their place. The requirement for additional documentation for persons, not consumers, should be specified and not left to arbitrary determinations on either the collector or the CIWMB. To provide clarity and lessen the burden on collectors we recommend a specific number of twelve CEWs.

Response to 3.25, 6.52, 6.162, 9.54
Subsection 18660.20(c) requires approved collectors to make a reasonable effort to determine whether CEWs collected are from California sources.  The subsection then lists examples of “reasonable” efforts that may be used by approved collectors.  The examples of what constitutes “reasonable efforts” do not impose burdensome requirements on either the approved collector or the person transferring CEWs.  Since it is imperative that only CEWs from California sources be claimed for recovery payments, the efforts listed in this subsection are necessary and reasonable. Approved collectors are not required to check identification, license plates or bills of lading for all CEWs that are collected.  At this time staff does not believe it is necessary to require a signature of a person transferring less than 10 units.
18660.20(e)

Comments 6.53, 6.54, 6.163, 6.164, 9.55, 9.56
“Previously canceled” must be defined in regulation so that staff can be properly trained.  It cannot be assumed that collectors who are not recyclers will know what previously canceled CEWs are without having it defined in regulation.  To leave it undefined is too subjective.  In addition, to account for it separately places additional burden on both the collector and the recycler while it ignores the flow of material through the business.  In the beverage container program, non-qualifying weight is acknowledged but as a part of the total qualified weight and is not separated. Currently, this would require collectors to maintain two sets of records, as well as two separate types of inventory. This burden then is carried on to the recycler.  Again this requirement should be rejected based upon being unnecessary, inconsistent with the goals of the program, and not the least burdensome alternative.  It should also be noted that this is not required under DTSC regulations for handlers and transporters of CRTs.

Response to 6.53, 6.54, 6.163, 6.164, 9.55, 9.56
The definition of “cancellation” (subsection 18660.5(a)(8)) is included in these regulations.  Staff believes the term “cancellation” is universally understood by participants in the electronic waste recycling program.  Approved collector must keep track of eligible and non-eligible materials in order to ensure that only eligible CEWs are claimed.  No change is necessary.
18660.20(h)(3)
Comments 6.55, 6.165, 9.57
Since discrepancies may be created by normal business operations a description of any activity creating the discrepancy should not be required each time.  This is burdensome and redundant.  A simple accounting of the weight and count, as described above, should be sufficient and the least burdensome option. This method would also eliminate the need to send any proof of designation each time or memorandum of understanding as we have recommended.  

Response to 6.55, 6.165, 9.57
Staff does not believe it is unnecessarily burdensome to describe discrepancies between what is collected and what is transferred.  This information helps to ensure the integrity of the program and also gives the CIWMB insight into the electronic waste recycling industry.  No change is necessary.
18660.20(i)  
Comments 6.56, 6.166, 9.58
This section should be a part of the certification requirements for clarity and continuity.  It should also be identified as potential reasons for revocation of certification or approval.

Response to 6.56, 6.166, 9.58
The requirements of this subsection are also stated in 18660.12 “Additional Application Requirements for Collectors.”  Material breach of the requirements in 18660.12 is grounds for revocation.  No change is necessary. 
18660.20(j)

Comment 3.27
An estimation of weight is inaccurate and not beneficial for auditing purposes.  All recorded weight should be based on actual weight.
Comments 6.13, 6.121, 9.13
Collectors should be required to be Certified Weighmasters and weigh all incoming devices to provide better tracking and audit ability.  This as well as other requirements should be defined as a part of the approval process.

Response to 3.27, 6.13, 6.121, 9.13, 
The CIWMB believes that requiring approved collectors to record actual weights is unnecessarily burdensome.  The transfers are ultimately weighed by approved recyclers, who will be certified weighmasters, and may be independently verified by approved collectors before transfer.
18660.20(j)(1)(A)
Comments 6.57, 6.167, 9.59
Logs should be presumed to be from activities at the approved location.  Special events could require prior notice of some specified period to the board.

Response to 6.57, 6.167, 9.59
Collection activities can take place at many different types of locations besides the physical location of the approved collector. Therefore, it cannot be presumed to take place at the approved collector’s physical location.  No change is necessary.

18660.20(j)(1)(B)
Comments 6.58, 6.168, 9.60
The SOR also makes reference to the need for collectors, who are not local governments, to provide name and “address”.  The address in and of itself provides no guarantee that ineligible CEWs will not be submitted for payment.  Because one or more recyclers have transcribed logs onto spreadsheets and submitted those for payment, there is no guarantee that they weren’t collected from the telephone local telephone book or marketing lists that were derived from consumers who recently purchased new CEWs.  The SOR also makes a presumption that a local government who receives compensation as an approved collector has no interest in any financial gain. History would show that they are not exempt from financial interests. Requirements should be the same for all approved collectors.

Response to 6.58, 6.168, 9.60
Staff believes that local governments require different treatment than other approved collectors.  By virtue of the services local governments are required to provide to their constituents, they likely have no choice but to handle CEWs, whether through a collection program, or from clean up activities to remediate illegal disposal.  Since local governments may be unwilling handlers of CEWs and because they typically have less incentive to be involved in fraud than individuals, it is reasonable to reduce source documentation requirements for them.
18660.20(j)(1)(C)

Comment 1.01
Requiring approved collectors to acquire and transfer to an approved recycler the name and phone number of a contact person when receiving more than 5 CEW units from a non-residential source is unfair and forces the approved collector to give up trade secrets to approved recyclers.  Perhaps we could send this information directly to the CIWMB?
Comments 6.51, 6.161, 9.53
It would be reasonable to assume that CEWs were from California sources if they are delivered in small quantities by car. A reasonable standard might be up to 11 units would require the simplest form of identification such as printed name and signature. It could reasonably be assumed that no one could benefit from defrauding the system discarding small carload quantities.  Since there is no payments made to the public we recommend printed name and signature or a reason why it could not be obtained.  This would be similar to a requirement as in the Beverage Container program. Audit methods for name in signature have already been established to prevent fraud. Audit methods are also available to determine if an excessive amount of log entries indicate a reason that a name and signature could not be obtained.  It must be understood that many people today are concerned with identity theft.  They become suspicious when asked for information if they think it has no bearing on the transaction. For this reason identification should only be required for persons discarding twelve or more units.
Response to 1.01, 6.51, 6.161, 9.53 
Since the electronic waste recycling program cannot make recovery payments for CEWs from non-California sources, it is imperative that approved collectors distinguish between California and non-California sources.  Since the program began in January 2005, staff has not been made aware of any difficulties associated with obtaining names and addresses.  Larger transfers of CEWs from non-residential sources pose a greater risk of fraud to the electronic waste recycling program and require a higher level of scrutiny than typically smaller transfers of CEWs from residential sources.  Requiring the name and phone number of a contact person responsible for large transfers of CEWs will decrease the likelihood of fraud.  While staff disagrees that requiring the name and phone number of a contact person for large transfers of CEWs places approved collectors in an unfair business situation, the requirements of subsection 18660.20(j)(1)(C) are too vital to the integrity of the program to be deleted or modified even if the requirement causes an inequity.  
Comments 6.59, 6.169, 9.61
The reference to a “nonresidential consumer” should be changed to a person for clarity because this is an undefined term.

Response to 6.59, 6.169, 9.61
Staff agrees and made this non-substantial change.
18660.20(j)(1)(D)
Comments 6.60, 6.169, 9.61
Section (D) lacks clarity and may be in conflict with the current definition of California sources.  Other Handlers appears to be excluded as California sources in that definition.  Yet it is my understanding that payment has been allowed if handlers, who are not approved collectors, provide name and addresses.  We find this confusing and irresponsible.  We agree that other handlers should be allowed to discard California sources especially if they receive no compensation. But it would be best to identify them as the source even if they received the qualifying units by donation. This was addressed in the legislation.  It has been an arbitrary decision to tie payment to an address where the unit was originally used or stored.

Response to 6.60, 6.169, 9.61
The term “Handler” is clearly defined in Title 22, Section 6627(45) 3.9.  Handlers typically accumulate CEWs from other sources.  Since these other sources may include persons and entities from outside the state, CEWs received from handlers must be accompanied by source documentation to be eligible for recovery payments.  Although a person who fits the definition of a handler is specifically excluded by 18660.5(a)(12) from being a “California source,” the CEWs collected by handlers may be eligible for payment in the system provided they are from a California source and are transferred to an approved participant accompanied by the proper source documentation.        
18660.20(j)(1)(E)

Comments 6.61, 6.170, 9.62
Regarding Source-anonymous units, they should be logged in the order that they were received and not separately for reasons stated previously.  Logging should be simple and similar to any other transaction.  Everything should be based on actual weights and not estimates.  A description of the activity or incident should not be required.  Recording requirements should meet the same requirements as for persons discarding large quantities.

Response to 6.61, 6.170, 9.62
Source-anonymous CEWs are those that cannot be associated with the name and address of the California source.  The documentation requirements are reduced for source-anonymous CEWs since the names and addresses of the California sources cannot be obtained.  Source-anonymous CEWs must be recorded separately to ensure that they are evaluated appropriately.  The source documentation requirements cannot be further reduced without posing a great risk to the integrity and solvency of the program.

18660.20(k)

Comments 6.62, 6.171, 9.63
As previously stated, a memorandum of understanding would help overcome the fear and resistance that local governments have for the approval process.  A copy could be submitted to the board and kept on file without the need to attach one with every shipment.  This is a burdensome clerical effort.  Similarities could be drawn to the “Authorization to Cancel” in the Beverage Container program.  Similarly, it is for a specified period of time and a copy kept on file by the DOC.  This is the least burdensome method.

Response to 6.62, 6.171, 9.63
Prior usage of the term “agent” in subsection 18660.20(j)(1)(B) of the pre-December 2005 emergency regulations did cause some concern for local jurisdictions.  In the emergency regulations that went into effect in December 2005, the term “designated approved collector” is defined and used in place of the term “agent” in subsection 18660.20(j)(1)(B).  Since that change went into effect staff is unaware of any hesitation on the part of local jurisdictions to designate approved collectors.  

The CIWMB provides a form that may be used as proof of designation.  Securing proof of designation is necessary to maintain the integrity of the program and is not unnecessarily burdensome.  
18660.21 Requirements for an Approved Recycler

Comments 6.63, 6.172, 9.64
As previously stated for collectors, requirements should be broken down into specific areas, such as receiving, inspection, claims, cancellation etc. for clarity.

Response to 6.63, 6.172, 9.64
Staff believes the arrangement of the regulations is logical and does not require change.
Comment 5.11

I believe that an “approved recycler” should be required upon the request of an “approved collector” to provide in writing information as to the fate of CEWs and the method of cancellation. (“approved collector” should have the right to know if their CEWs were canceled in a manner which qualifies for state reimbursement or if they are used for resale/refurbish).

Response to 5.11

Staff agrees and added subsection 18660.21(b)(5)(C) to the proposed regulations.  However, during the 15-day comment period, staff received comments opposing this subsection and at the July 11, Sustainability and Market Development Committee meeting staff was directed to remove this subsection. 

18660.21(b)(3)
Comments 3.28, 5.04, 6.64,6.173, 9.65
We believe that the weight and not the number of CEWs transferred should be provided on documentation.  It is important to note that the CEWs are transferred on a pallet.  It would be very difficult at this time to determine the accurate number of CEWs on a given pallet.  
Response to 3.28, 5.04, 6.64,6.173, 9.65
The integrity and solvency of the program are dependent, in part, on making recovery and recycling payments only for eligible CEWs.  Correlation of the weight of claimed CEWs with the number of CEWs is one tool staff uses to evaluate payment claims.  The number of CEWs is typically provided to an approved recycler by an approved collector.  In cases where it is not, staff does not believe that counting the number of CEWs on a given pallet is unnecessarily burdensome.  No change is necessary.

18660.21(b)(4)
Comments 6.65, 6.174, 9.66
With recommended changes to the payment process, all payments to collectors should be within 48 HRS unless otherwise contracted, the same as in the beverage container program.

Response to 6.65, 6.174, 9.66
The CIWMB does not wish to arbitrarily and unnecessarily infringe on the business practices of the participants in the electronic waste recycling program.  Staff believes that market forces cause recyclers to make payments to approved collectors well before the 90 day limit (even at the time of CEW transfer) set in 18660.21(b)(4).  Requiring recovery payments to be made within 48 hours of CEW transfers is unnecessary and could place some approved recyclers in economic peril.  No change is necessary.
18660.21(b)(5)

Comments 6.66, 6.175, 9.67
If the proper confirmation is done in the approval or certification process, it should be understood that the recycler has the ability to cancel and by which methods. It is unnecessary and burdensome to require the recycler to maintain a processing log if it is not a normal part of their business process.  It is appropriate to require the recycler to reconcile inventories to purchases and shipments on a periodic basis. This is known as an inventorying reconciliation or a mass balance in the industry. It should be done at least on a monthly basis and be required for audit purposes.

18660.21(b)(5)(A)

Comment 5.05

Amend so that the processing log is not required to be kept daily, but for a month.
Response to 5.05, 6.66, 6.175, 9.67
Approved recyclers are paid for only those CEWs that are cancelled.  The processing log documents the cancellation activities of the approved recycler and is intended to accurately depict when and how much CEW cancellation occurred.  Accurate processing logs also allow staff to readily follow the flow of CEWs throughout the recycling process.  No change is necessary.

18660.21(c)

Comment 3.29

We agree that this information is necessary.  However, in order to maintain accurate records for California and non-California sources, the approved collector must be required to use a form similar to the bottle bill DR-6 Shipping Report when transferring CEWs.
Comments 6.67, 6.177, 9.69
We recommend the following change: Based on weight supplied by the approved collectors, an approved recycler, shall record both qualifying and non qualifying weight transferred from approved collectors and make payment only for qualified weight.  This should be reported on the document we have previously recommended.  The document should make provisions for additional deductions to be made by the recycler for any non qualifying weight that they discover upon inspection.

Response to 3.29, 6.177, 9.69
Staff does not believe substituting the terms “qualifying” and “non-qualifying” for “California” and “non-California” will improve the subsection. The CIWMB tries to minimize prescriptive remedies in regulations to the greatest extent possible.  The CIWMB does not believe that requiring the use of a specific form similar to the DR-6 is necessary in order for an approved recycler to keep track of the sources of CEWs.  
18660.21(d)

Comments 3.30, 6.68, 6.178, 9.70
We recommend amending the subsection as follows:

An approved recycler shall not knowingly pay provide recovery payment to approved collectors for CEWs from non-California sources or to approved collectors that fail to provide complete and applicable source documentation on CEW origin pursuant to Section 18660.20(h) of this Chapter.

Response to 3.30, 6.68, 6.178, 9.70
The addition of the words “not knowingly” along with striking the reference to complete source documentation would seem to diminish the approved recycler’s responsibility to ensure the eligibility of CEWs that are being claimed.  No change is necessary.

18660.21(e)

Comments 6.69, 6.179, 9.71
We recommend the following change: an approved recycler shall not claim recycling payments for any non qualifying electronic waste.  For recyclers whose business is to recover more than CEWs, this provides better protection for the fund.

Response to 6.69, 6.179, 9.71
Staff does not believe the suggested modification of the subsection would improve the regulations.  
18660.21(f)

Comments 6.70, 6.180, 9.72
This section would be more appropriately categorized under the subject of inspection.

Response to 6.70, 6.180, 9.72
Comment noted.

18660.21(g), (h) and (i)

Comments 6.71, 6.181, 9.73
We suggest that the following be added to these sections: “or non qualifying electronic waste”.

Response to 6.71, 6.181, 9.73
Staff does not believe the suggested modifications of the subsections would improve the regulations.  
18660.21(k)

Comments 3.31, 6.72, 6.182, 9.74
We believe that this is an excellent addition to the proposed regulations.

Response to 3.31, 6.72, 6.182, 9.74
Comments noted.
18660.21(l)(1)

Comment 5.06

Amend the subsection to require an estimated number of CEWs.

Response to 5.06

The integrity and solvency of the program are dependent, in part, on making recovery and recycling payments only for eligible CEWs.  Correlation of the weight of claimed CEWs with the number of CEWs is one tool staff uses to evaluate payment claims. The number of CEWs is typically provided to the approved recycler by an approved collector.  In cases where it is not, staff does not believe that counting the number of CEWs is unnecessarily burdensome.  No change is necessary.

18660.21(l)(2)

Comment 5.07

Amend the subsection to require an estimated number of CEWs.
Response to 5.07

The integrity and solvency of the program are dependent, in part, on making recovery and recycling payments only for eligible CEWs.  Correlation of the weight of claimed CEWs with the number of CEWs is one tool staff uses to evaluate payment claims. The number of CEWs is typically provided to the approved recycler by an approved collector.  In cases where it is not, staff does not believe that counting the number of CEWs is unnecessarily burdensome.  No change is necessary.

Comments 6.73, 6.183, 9.75
Requiring a log is burdensome and unnecessary, if it’s not a part of the recycler’s normal procedures.  But weight tickets and bills of lading are sufficient to address all necessary requirements. The SOR indicates that the transfers must be documented. This is done with certified weight tickets which only a Certified Weighmaster can produce.

Response to 6.73, 6.183, 9.75
The records listed in this subsection provide information necessary for auditing payment claims.  Keeping the records described in 18660.21(l)(2) is necessary to maintain the integrity of the electronic waste recycling program and is not unduly burdensome.  
18660.21(l)(2)(B)

Comments 6.74, 6.184, 9.76
Based on previous comments, to separate accounting, shipping, and weighing of Source-anonymous or non qualifying weight is unnecessary and burdensome.  Additionally estimated weights should not be permitted to protect accuracy and audit ability.

Response to 6.74, 6.184, 9.76
Source documentation requirements for source-anonymous CEWs are different from those for typical CEWs.  Recording source-anonymous CEWs separately helps to ensure that staff will have available the information needed to evaluate the eligibility of these CEWs appropriately.
18660.21(l)(3)

Comments 6.75, 6.185, 9.77
Requiring any log to identify CEWs by weight, date and cancellation method is burdensome and unnecessary if due diligence is emphasized in the approval or certification process.

Response to 6.75, 6.185, 9.77
Recycling payments are based on the weight of eligible CEWs cancelled. Therefore, it is important that approved recyclers keep records documenting the processing of CEWs.  Staff does not consider such record keeping unnecessarily burdensome.  No change is necessary.
18660.21(l)(5)

Comments 6.76, 6.186, 9.78
This section should be removed because it lacks clarity and is burdensome.  Accounting records are not maintained on a net cost basis.

Response to 6.76, 6.186, 9.78
Pursuant to the Electronic Waste Recycling Act of 2003, every two years the Board must set the payment schedule to cover the average net cost for an approved recycler to receive and process CEWs.  The requirements of this subsection are, or at least should be, clear 
to all approved participants and the information required in this subsection is crucial to accurately setting the payment rate.  No change is necessary.
18660.22 General Requirements for Recycling Payment Claims
Comments 6.77, 6.187, 9.79
In general, if we look to the Beverage Container program, claims to the state are made based on purchases not shipments. If duplicated here it would reduce the financial burdens on both collectors and recyclers.  Recycling claims in the early part of this program took an excessive amount of time to process and pay because requirements are excessive and burdensome.  Currently delays and denials have been reduced by imposing underground regulation upon the recycler and the recycler imposing their own underground regulations upon the collectors.  In essence, everybody’s learned to get along just to get paid.

Response to 6.77, 6.187, 9.79
Comment noted.
Comments 3.33, 6.79, 6.82, 6.89, 6.189, 6.191, 6.199, 9.81, 9.83, 9.91
The procedure for submitting claims is excessive and burdensome.  Claims should be based on all cancellation methods, not based on each specific method, and multiple submissions per month should be allowed.

Response to 3.33, 6.79, 6.82, 6.89, 6.189, 6.191, 6.199, 9.81, 9.83, 9.91
In order to maintain the integrity and solvency of the program, recycling payments must be made only for eligible CEWs that have been processed.   The requirements for payment claims listed in this Section are necessary to allow staff to determine eligibility of CEWs and to document that the CEWs have been processed.  These requirements are necessary to safeguard the program and are not unduly burdensome.  
Allowing multiple claims per month and multiple cancellation methods per claim would increase the workload on staff and could lead to unacceptable delays in the processing of payment claims.  No change is necessary.
18660.22(a)

Comments 6.78, 6.188, 9.80
General information for payments should not require the Federal tax identification number.  

Response to 6.78, 6.188, 9.80
State policy, outside the scope of these regulations, requires that the information in the STD 204 payee data record (including the federal tax identification number) be provided when making reportable payments to vendors.  

18660.22(a)(7)(A)
Comments 6.80, 6.190, 9.82
Based on declarations, the signature should be that of an officer of the company.

Response to 6.80, 6.190, 9.82
This subsection requires a person with signature authority to sign the declarations statements.  Whether this person is an “officer of the company” is of no interest to the CIWMB.

18660.22(a)(7)(A)(2) 

Comment 6.81

This subsection should state all CEWs “will be” canceled as specified instead of “have been”.

Response to 6.81

Since the claims are submitted after CEWs have been cancelled, the past tense is appropriate.

18660.22(c)(1)
Comments 2.04, 2.05, 2.07, 2.08
It is not generally economically efficient to ship treatment residuals within the month that the CEWs from which those residuals originated were cancelled. Here at ERA, we ship out residuals once a full truckload is prepared for further downstream recycling. We find this to be the only plausible method of shipment to minimize cost of shipping to end-use destinations. Current recycling revenue cannot provide sufficient compensation for this proposed requirement.

Comments 3.34, 6.83, 6.85, 6.90, 6.91, 6.202, 6.98, 6.194, 6.200a, 6.200b, 6.207, 9.86, 9.92, 9.93, 9.95, 9.100
We believe that requiring shipments of cancelled CEWs to an end-use destination prior to submitting a payment claim creates a financial hardship.  If market conditions force an approved recycler to wait before shipping treatment residuals, the approved recycler could be put in a financial hardship.  Payments should be based on what a recycler receives and their approved or certified ability to cancel, not upon what they have canceled and shipped.
Response to 2.04, 2.05, 2.07, 2.08, 3.34, 6.83, 6.85, 6.90, 6.91, 6.202, 6.98, 6.194, 6.200a, 6.200b, 6.207, 9.86, 9.92, 9.93, 9.95, 9.100
It is critical for a sustainable electronic waste recycling program that material being claimed is actually being processed.  An effective method for verifying that CEWs have actually been processed is demonstrating that the products of processing (treatment residuals) have been shipped.  The recycling of CEWs results in treatment residuals which may include CRT-containing glass cullet, bare CRTs, non-CRT-containing glass cullet and non-CRT-containing bare panels.  Since much of the heavy metal associated with CEWs is present in these treatment residuals and since these treatment residuals are nearly unique to CEWs, it is reasonable to make shipping this material a primary requirement for filing a payment claim.  Subsection (c)(1) specifies which treatment residual must be shipped prior to filing a payment claim.  No change is necessary.
Comments 6.84, 6.193, 9.85
To address concerns of’ possible stockpiling issues we recommend the board require the submission of monthly weight reconciliations or mass and balance reports.  This would summarize purchases, shipments, and inventory levels. This would also improve audit ability.

Response to 6.84, 6.193, 9.85
Weight reconciliation and mass balance information are included in payment claim requirements.  

Comment 5.08

What’s the intent of this new language? Does “ship all the following treatment residuals” mean literally all the treatment residuals we have produced in a claim period? Or just one load?
Response to 5.08

Comment noted.

18660.22(c)(2)

Comment 3.35 
This requirement is burdensome and unnecessary.  By the time the CEWs reach the approved recycler it is very difficult, if not impossible, to determine the manufacturer’s name, model number and serial number of the electronic device.  We recommend that this subsection be removed from the proposed regulations. 

Response to 3.35

Unlike the cancellation of CRT CEWs, which produce CRT glass, the cancellation of non-CRT CEWs does not result in unique treatment residuals.  It is therefore more difficult to demonstrate that cancellation has actually taken place.  As an alternate method of verification, Subsection (c)(2) requires an approved recycler to record the manufacturer name, model number, serial number and weight of each non-CRT CEW prior to cancellation.  This is necessary to provide a viable method for verifying the cancellation of non-CRT-containing CEWs.  
18660.22(d)

Comments 3.36, 6.86, 6.195, 9.87
We believe this subsection should be simplified by allowing approved recyclers to submit a claim summarizing the totals.  This form would be similar to the bottle bill’s Processor Invoice DR-7 form.

Response to 3.36, 6.86, 6.195, 9.87
The information required in subsection 18660.22(d) is necessary to demonstrate the transfer of CEWs from collectors to approved recyclers.  These requirements provide the basis for meaningful audits and decrease the likelihood of fraud within the electronic waste recycling program.  No change is necessary.
18660.22(d)(1)(C)

Comment 5.09

What’s the intent of us reporting recovery payments due or still owed?  Why should we have to report this?
Response to 5.09

Comment noted.

18660.22(d)(1)(D)

Comment 2.06

We believe that it would be very helpful to include this information into regulations. Language in 18660.22(d)(1)(D) adds clarity to the payment claim requirements.

Response to 2.06

Comment noted.

18660.22(f)

Comments 6.87, 6.92, 6.197, 6.201, 9.89, 9.94
The time permitted to submit claims is excessive and could hinder detecting fraud and statistical reporting that the board may request. Therefore this time period should be reduced to at most, fifteen days.

Response 6.87, 6.92, 6.197, 6.201, 9.89, 9.94
Staff believes a 15 day deadline is not necessary for fraud detection and would be too difficult to meet.

18660.22(h)

Comments 6.88, 6.198, 9.90
This section makes no provision for extending a due date based upon board error. Provisions should be made for this possibility.

Response to 6.88, 6.198, 9.90
Any errors made by the Board in rejecting payment claims would have no effect on an approved recycler’s ability to meet deadlines.  No change is necessary.
18660.23 Additional Requirements for Recycling Payment Claims to Demonstrate Cancellation of CRTs or CRT-containing CEWs through Crushing or Shredding
Comment 3.37

We believe that payments should not be based on shipments of glass or whether or not the glass has been crushed.  We believe this section should be simplified by allowing approved recyclers to submit a claim summarizing the totals.  This form would be similar to the bottle bill’s Processor Invoice DR-7 form.
Response to 3.37

Section 18660.23 lists additional requirements for payments claims.  These requirements are necessary for accounting purposes and decrease the likelihood of fraud within the electronic waste recycling program by providing the basis for meaningful audits.  
18660.23(e)

Comments 6.94, 6.96, 6.97, 6.203, 9.96
Payment claim calculations should be based on qualified weight received or purchased for simplicity and audit ability multiplied by the appropriate recycling payment rate.
Response to 6.94, 6.96, 6.97, 6.203, 9.96
The program was established in part to foster the safe recycling of electronic waste.  Basing payment claims on CEWs received would remove the incentive to process CEWs and could lead to large amounts of CEWs being stockpiled by approved participants.  In essence, the CIWMB would be financing the stockpiling of large amounts of CEWs that could pose a threat to the public health, safety and environment.  No change is necessary.
18660.23(g)

Comments 6.95, 6.96, 6.97, 6.204, 6.205, 6.206, 9.97, 9.98, 9.99
Attaching copies of all shipping documents to a claim is a tremendous clerical burden which is unnecessary. This is been proven by the beverage container recycling program. The legislation creating this program directed the board to both DOC and BOE for direction and guidance. This method would also eliminate the need for section (h) following.

Response to 6.95, 6.96, 6.97, 6.204, 6.205, 6.206, 9.97, 9.98, 9.99
The production of CRT glass resulting from the cancellation of CRT-containing CEWs is one of the most reliable pieces of evidence to support an approved recycler’s payment claim.  Documents that verify the shipment of CRT glass provide the basis for meaningful audits and decrease the likelihood of fraud within the electronic waste recycling program.

18660.25 Additional Requirements for Recycling Payment Claims to Demonstrate Cancellation of non-CRT-containing CEWs
18660.25(e)(1)

Comment 2.09

Non-CRT containing CEWs appear in a much smaller quantity than CRTs, which can make shipment of treatment residuals even more sparse.

Response to 2.09

It is critical for a sustainable electronic waste recycling program that material being claimed is actually being processed.  An effective method for verifying that CEWs have actually been processed is demonstrating that the products of processing (treatment residuals) have been shipped.  No change is necessary.
18660.30 CIWMB Review of Recycling Payment Claims
18660.30(a)
Comment 2.10

There is still no timeline included in the regulations noting when a response can be expected from the Board once payment claims have been submitted. Being that timelines are set forth for timely recovery payments, recycling payments should be treated in the same manner.

Response to 2.10

The CIWMB strives to process all payment claims with accuracy and expediency and is bound by the Prompt Payment Act to do so.  However, given the complexity of payment claims, placing a time limit on the review process could lead to errors or unnecessary payment claim adjustments.  Such errors could cause financial hardship to the program’s participants.  
18660.30(b)(1)(G)

Comment 3.38a

Providing source documentation could be a competitive advantage to approved recyclers. 

Response to 3.38a
See response to 3.04, 3.05, 3.32

Comment 3.38b
All denials should be based upon audits.

Response to 3.38b

Requiring audits for all claim denials would be unnecessary and would exceed the staffing levels of the program.
18660.31 Appeal of Denied or Adjusted Recycling Payment Claims
Comments 3.39, 6.99, 6.100, 6.208, 6.209, 9.101, 9.102
We recommend changing the time in which an approved recycler may file an appeal from 30 days to 45 days.  The additional 15 days are necessary to give the claimant enough time to evaluate the adjustment or denial.

Response to 3.39, 6.99, 6.100, 6.208, 6.209, 9.101, 9.102
Staff does not believe that a full and complete evaluation by an approved recycler would require more than 30 days.  No change is necessary.

Comments 3.40, 6.101, 6.210, 9.103
We recommend expanding this section to allow approved collectors to appeal a payment claim.  Because an agency tends to favor its original decisions, all appeals should be before an Administrative Law Judge.
Response to 3.40, 6.101, 6.210, 9.103
Staff does not believe it is necessary for approved collectors to be able to appeal payment claim adjustments or denials.  The appeals process is governed by Chapter 4.5 of Part 1 of Division 3 of Title 2 of the Government Code, commencing with Section 11400.
18660.32 Cancellation Methods
18660.32(d)
Comments 6.103, 6.212, 9.105
Requests proposing alternative cancellation methods should be evaluated and responded to within 30 calendar days and not the 180 as currently written to allow for flexibility and technological advances. To again borrow from the beverage container program, cancellation should be achieved when the CEW can no longer be used for the purpose intended for definition purposes.

Response to 6.103, 6.212, 9.105
The improper handling of hazardous material can pose a risk to the public health, safety and environment.  Any new methods for canceling CEWs must be comprehensively studied to ensure that the public safety and environment are not threatened.  A 30 day time limit could prevent a thorough evaluation. 
18660.33 Standard Statewide Recovery Payment Rate
18660.33(a)
Comment 5.10

Strike the words “at least.”
Response to 5.10

Some approved collectors construed the words “at least” to mean that approved recyclers must pay more than the state-mandated $0.20 per pound.  Staff agrees with the comment and deleted the words “at least.”

18660.35 Manufacturer Registration
Comments 6.104, 6.214, 9.107
Because recycling is not the primary business of the manufacturer, nothing should prohibit their ability to contract out for recycling services.

Response to 6.104, 6.214, 9.107
Comment noted.

18660.36 Requirements for a Registered Manufacturer
Comments 6.105, 6.215, 9.108
For consistency sake, manufacturer take back programs should also not be required to keep track of qualifying and non-qualifying weight separately. Weights should be reported on similar forms as proposed for collectors and recyclers and the reporting of units not be required. Other than providing accounting procedures for the withdrawal of CEWs for the purposes of reuse, narratives to describe discrepancies are unnecessary and burdensome. Again other than weight, number, screen size and methods of cancellation are unnecessary and burdensome. The SOR only refers to weight.

Response to 6.105, 6.215, 9.108
Approved participants must keep track of eligible and non-eligible materials in order to ensure that only eligible CEWs are claimed.  The requirements listed in Section 18660.36 are necessary to document the eligibility and quantity of claimed CEWs and are not considered unnecessarily burdensome.  No change is necessary.

18660.37 Manufacturer Payment Claims
Comments 6.106, 6.216, 9.109
This section says a manufacturer should receive payment based on screen size as listed in section 42464(a). However, that section pertains to the fee imposed on sales, not recycling. The section covering recycling payments is 42476 (g). That section states the amount of the payment shall be equal the value of the covered electronic waste recycling fee paid for that device. Now the question must be asked and a determination made on what is the appropriate payment for a CEW returned to a manufacturer’s program on which no fee was paid because of its age. To address it in different terms, if fees charged for flat screens by a size are applied to old heavy CRT monitors by their size, the recycling payment may be insufficient to cover the cost of recycling and significantly less than what a recycler would receive based on weight. This puts the manufacturer in an inequitable position and should be addressed.

For consistency, the recommendations for payments to collectors and recyclers should also apply to manufacturers. This would pertain to statements, claims per month, and any unnecessary attachments.

Response to 6.106, 6.216, 9.109
The CIWMB is bound by statute to pay manufacturers the amount of the electronic waste recycling fee paid on the device, which is based on screen size and not on weight. 
18660.39 Appeal of Denied or Adjusted Manufacturer Payment Claims
Comments 6.107, 6.217, 9.110
As with recyclers and collectors, manufacturers should also be allowed 45 calendar days from the dates of the denial notice to appeal an adjustment or denial.

Response to 6.107, 6.217, 9.110
Staff does not believe that a full and complete evaluation by a registered manufacturer would require more than 30 days.  No change is necessary.

PUBLIC HEARING 

May 9, 2006

Comment 5.12
Staff should have more enforcement authority and should spend more time inspecting approved participants’ places of business.
Response to 5.12
Comment noted.

Comment 9.01
As stated in my written comments, I think the process is not well understood.  The program needs significant restructuring to reduce source documentation requirements and to reduce the likelihood of fraud.

Response to 9.01

Source documentation forms the basis for payment claim review and is critical for auditing purposes.  At this time the CIWMB can not reduce the source documentation any further without endangering the integrity and solvency of the program.   
Comment 3.41

Jeff Hunts and the other previous speakers have pretty much summed what I wanted say.

Response to 3.41

Comment noted.

Comment 4.03
We have provided language for the definition of “California source” so that it is not tied to the individual consumer.   
Response to 4.03
Staff agrees and modified the definition of “California source.”

Comment 4.04
The electronic waste recycling program should be encouraging reuse.
Response to 4.04
Comment noted.

Comment 4.05 

I encourage the Board to ask the legislature for enough money to fund increased enforcement and to increase staffing to speed payment claims.

Response to 4.05
Comment noted.
15-DAY COMMENT PERIOD

June 9, 2006 – June 24, 2006

18660.5 Definitions

Comment 3.41
One of the goals of the Electronic Waste Recycling Act is eliminate electronic waste stockpiles and legacy devices by December 31, 2007.  In fact, the revised proposed definition of “California Source” does not allow for stockpile or legacy devices to come into the program.
Response to 3.41
The definition of California Sources does not conflict the goal of eliminating stockpiles of electronic waste and is not unnecessarily restrictive.  References to stockpiles of electronic waste in SB 20 make it clear that stockpiles are considered to be CEWs stored in small numbers at residences and not in large volumes at warehouses.  
18660.5(a)(12)

Comments 10.01, 11.01, 12.01
We welcome the change from “consumers” to “persons” as it clearly speaks to the legislative intent. However this definition still arbitrarily excludes entities that deal with discarded or donated CEWs.  This would include nonprofits which were clearly identified in the intent.  By their exclusion the program now becomes more costly, less convenient and less effective by creating more obstacles.  The definition should simply define California sources as CEWs that were used and possessed by persons within the state.  This would also remove the apparent conflict with the term “intermediate handlers” in the definition of “source documentation”. In addition, Section 18660.6(c) (1) if read literally could be misinterpreted to mean all California sources as it should be.

Response to 10.01, 11.01, 12.01
Although entities that deal with discarded or donated CEWs are not considered a California source, they are not excluded from the electronic waste recycling program.  As handlers of electronic waste entities that collect discarded or donated CEWs, they are simply required to provide documentation listing the generators from which they received CEWs.  No change is necessary.
18660.6 Limitations
18660.6(e)(1)

Comments 6.129, 9.21
This is an acceptable change.

Response to 6.129, 9.21
Comment noted.

18660.9 Audits
Comment 6.145
Whereas the need to audit is within the authority of the board to protect the solvency of the fund, we also believe it’s within the authority of the board to define in regulation the qualifications of those auditors.  We recommend the board contract with other agencies for the use of auditors.  We highly recommend that they include investigative auditors from DOJ and at a minimum general auditor II from agencies such as Department of Finance or the Board of Equalization.  In addition, they should possess certifications such as Certified Fraud Examiner or Certified Fraud Specialist.

Response to 6.145

Comment noted.

18660.13 Additional Application Requirements for Recyclers
18660.13(a)(6)(A)1

Comments 6.02, 6.152, 9.44, 10.03, 11.03, 12.03

This change is not only extremely burdensome to the recyclers and collectors in the program, but ignores the state’s obligation to pay claims in a timely manner and meet the intent of the legislation. By not incorporating changes previously recommended, the Board is ignoring less burdensome options. We oppose this change in favor of those least burdensome recommendations.

Response to 6.02, 6.152, 9.44, 10.03, 11.03, 12.03
For some approved recyclers making recovery payments to approved collectors before receiving recycling payments from the State represents an extreme economic hardship.  The 60-day deadline for recyclers to make recovery payments to approved collectors was established to account for the time it takes approved recyclers to assemble all of the documentation required for submitting payment claims and for the time required by the CIWMB and the State Controllers Office to process the claim and issue payments.  In the 20 months of administering the program, staff has become aware that the 60-day deadline is not always realistic and may place approved recyclers in an untenable financial situation.  The 90-day timeline is necessary to protect the approved recycler and does not present an undue burden for approved collectors.  Market forces are such that approved collectors can readily find an approved recycler to make recovery payments either at the time of CEW transfer or at least well before the deadline. 

18660.21 Requirements for an Approved Recycler
18660.21(b)(4)

Comment 8.01

We are writing on behalf of the Council of California Goodwill Industries to express our concern and opposition to the mandatory payment period provision outlined in the proposed changes to the emergency regulations of the Electronic Waste Recycling Act.

While we understand that extending this period to 90 days may help alleviate the State’s challenge to process claims in a timely fashion, it is our position that doing so institutionalizes that non-profits must subsidize the State’s law and creates a significant financial hardship on non-profits, such as Goodwill Industries, that collect large volumes of e-waste.We request that this provision remain unchanged as outlined in the standing emergency regulations (a 60-day mandatory payment period).  Considering our request, please bear in mind that 30-day payment terms are standard in the business sector before the application of interest and the assessment of penalties.

Response to 8.01
For some approved recyclers making recovery payments to approved collectors before receiving recycling payments from the State represents an extreme economic hardship.  The 60-day deadline for recyclers to make recovery payments to approved collectors was established to account for the time it takes approved recyclers to assemble all of the documentation required for submitting payment claims and for the time required by the CIWMB and the State Controllers Office to process the claim and issue payments.  In the 20 months of administering the program, staff has become aware that the 60-day deadline is not always realistic and may place approved recyclers in an untenable financial situation.  The 90-day timeline is necessary to protect the approved recycler and does not present an undue burden for approved collectors.  Market forces are such that approved collectors can readily find an approved recycler to make recovery payments either at the time of CEW transfer or at least well before the deadline. 
18660.21(b)(5)(C)
Comment 3.02, 6.03, 9.03, 10.02, 11.02, 12.02
We do not believe this subsection is necessary.  Moreover, we do not understand why this section is being added since it does appear that any comments were received on this subject during the 45-day comment period or at the May 9, 2006 public hearing.

Comment 6.176, 9.68
We believe the addition of the section to be unnecessary and lacking clarity. More importantly, the Government Code section 11346.8(c) states:  "No state agency may adopt, amend, or repeal a regulation which has been changed from that which was originally made available to the public pursuant to Section 11346.5, unless the change is (1) nonsubstantial or solely grammatical in nature, or (2) sufficiently related to the original text that the public was adequately placed on notice that the change could result from the originally proposed regulatory action.  If a sufficiently related change is made, the full text of the resulting adoption, amendment, or repeal, with the change clearly indicated, shall be made available to the public for at least 15 days before the agency adopts, amends, or repeals the resulting regulation.  Any written comments received regarding the change must be responded to in the final statement of reasons
required by Section 11346.9."

Response to 3.02, 6.03, 6.176, 9.68, 10.02, 11.02, 12.02

Staff received numerous comments in opposition to this subsection.  At the July 11, 2006 Sustainability and Market Development committee meeting, staff was directed to remove subsection 18660.21(b)(5)(C).

It is our position that the proposed regulation in question could not reasonably have been foreseen by the regulated community for the following reasons.  It has nothing to do with cancellation of material and nowhere else, neither in the text of the proposed regulations nor in the Statement of Reasons is it anticipated that a collector would be required by the recycler to hand over any information on the demand of the collector, who is not an agent of the government.  In addition, even if, arguably, this change is sufficiently related, it does not pass the clarity standard because the stakeholders have no way of knowing what falls within the "but not limited to" proviso. For the aforementioned reasons this change should be subject to a 45 day comment period to allow for the recycling community to fully evaluate its effect on their operations. As proposed it is extremely burdensome.
18660.22 General Requirements for Recycling Payment Claims
18660.22(d)(1)(C)

Comments 6.196, 9.88
This change if adopted in conjunction with the previously recommended form could reduce the economic burden on both collectors and recyclers.
Response to 6.196, 9.88
Comment noted.

18660.33 Standard Statewide Recovery Payment Rate
18660.33(a)

Comment 6.213, 9.106
We see this clarification as an improvement.

Response to 6.213, 9.106
Comment noted
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