           FINAL INITIAL STATEMENT OF REASONS

          MODIFICATIONS TO EXISTING ACTIVE DISPOSAL SITE GAS MONITORING AND CONTROL REGULATIONS
   June 2007 July 2006
Title 27:
  Environmental Protection


Division 2:
  Solid Waste

Chapter 3:
Criteria for All Waste Management Units, Facilities, and Disposal   Sites

Subchapter 4:  Criteria for Landfills and Disposal Sites

Article 6:
  Gas Monitoring and Control at Active and Closed Disposal Sites
SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

Section 20918. CIWMB - Exemptions.
The changes in this regulation were made to reflect current practice and were put in for clarity or consistency with other landfill gas regulations.  It is important to note that sections 20918 and 20919 apply to different classes of disposal sites and to different situations, but the nature and quality of the information that public agencies use in making decisions under both sections is the same.  Both of the proposed regulations have been changed to identify “sufficient relevant information,” rather than “substantial evidence” or “reason” to clarify that the evidentiary standard under both sections is the same.  Section 20918 applies to those disposal sites that are not “MSWLF units,” as defined at Section 20164.  (Generally, an “MSWLF unit” is a landfill that accepted municipal solid wastes at any time and accepted any type of nonhazardous solid waste after October 9, 1991.)   Disposal sites that are not “MSWLF units” include facilities that ceased accepting wastes before 1991, including, for example, closed or abandoned municipal landfills, disposal sites for nonhazardous industrial wastes and construction and demolition debris disposal sites.  Section 20918 authorizes an EA to exempt such a site from the requirements for landfill gas monitoring and control set out in Article 6 if the site poses “no potential for adverse impacts on public health and safety and the environment” arising from landfill gas generation.  The EA may grant such an exemption only if it finds, based on sufficient relevant information, that there is “no potential for adverse impacts…” due to landfill gas.   “Sufficient relevant information” means enough relevant and credible information, such as facts and expert opinion based on facts, and reasonable inferences from this information to justify the EA’s decision.  Obviously, “sufficient relevant information” that there is “no potential for adverse impacts…” is a high threshold for an EA to meet before granting an exemption.  Section 20919, on the other hand, applies more generally to any disposal site.  Under Section 20919, the EA, CIWMB or certain other public agencies can require the monitoring and potentially the subsequent control of landfill gas at any disposal site, including old sites that ceased operation years before modern landfill operation and closure standards applied, if they “believe a hazard or nuisance is being or may be created by landfill gas.”   Any such decision by a public agency to require gas monitoring and control, of course, must be rational, that is, must be based on information that would justify the evaluation or control of landfill gas.  The nature and quality of the information required before an agency requires landfill gas monitoring or control is the same as that required under Section 20918:  “sufficient relevant information.”  Under Section 20919, “sufficient relevant information” that there may be a hazard or nuisance created by landfill gas sets a low threshold for agency action.  This makes sense because the agencies need to protect the public health and safety and the environment, so they should act if there is relevant information that shows a hazard or nuisance may exist.

Section 20919. Gas Control
The changes to this regulation clarify that the definition of operator includes owner and were put in for clarity or consistency with other landfill gas regulations.  It is important to note that sections 20918 and 20919 apply to different classes of disposal sites and to different situations, but the nature and quality of the information that public agencies use in making decisions under both sections is the same.  Both of the proposed regulations have been changed to identify “sufficient relevant information,” rather than “substantial evidence” or “reason” to clarify that the evidentiary standard under both sections is the same.  Section 20918 applies to those disposal sites that are not “MSWLF units,” as defined at Section 20164.  (Generally, an “MSWLF unit” is a landfill that accepted municipal solid wastes at any time and accepted any type of nonhazardous solid waste after October 9, 1991.)   Disposal sites that are not “MSWLF units” include facilities that ceased accepting wastes before 1991, including, for example, municipal landfills, disposal sites for nonhazardous industrial wastes and construction and demolition debris disposal sites.  Section 20918 authorizes an EA to exempt such a site from the requirements for landfill gas monitoring and control set out in Article 6 if the site poses “no potential for adverse impacts on public health and safety and the environment” arising from landfill gas generation.  The EA may grant such an exemption only if it finds, based on sufficient relevant information, that there is “no potential for adverse impacts…” due to landfill gas.   “Sufficient relevant information” means enough relevant and credible information, such as facts and expert opinion based on facts, and reasonable inferences from this information to justify the EA’s decision.  Obviously, “sufficient relevant information” that there is “no potential for adverse impacts…” is a high threshold for an EA to meet before granting an exemption.  Section 20919, on the other hand, applies more generally to any disposal site.  Under Section 20919, the EA, CIWMB or certain other public agencies can require the monitoring and potentially the subsequent control of landfill gas at any disposal site, including old sites that ceased operation years before modern landfill operation and closure standards applied, if they “believe a hazard or nuisance is being or may be created by landfill gas.”   Any such decision by a public agency to require gas monitoring and control, of course, must be rational, that is, must be based on information that would justify the evaluation or control of landfill gas.  The nature and quality of the information required before an agency requires landfill gas monitoring or control is the same as that required under Section 20918:  “sufficient relevant information.”  Under Section 20919, “sufficient relevant information” that there may be a hazard or nuisance created by landfill gas sets a low threshold for agency action.  This makes sense because the agencies need to protect the public health and safety and the environment, so they should act if there is relevant information that shows a hazard or nuisance may exist.

.
Section 20919.5. CIWMB - Explosive Gas Control
Subsection (a) 
This subsection was removed because it has already been included in § 20921(a).
Subsection (b)
This subsection was removed because it has already been included in § 20923(a)(2).
Subsection (c)
This subsection was removed because it is now incorporated in § 20937(a).
Subsection (d)
This subsection is no longer needed because it is now incorporated in § 20921(a).

Subsection (e)
 This subsection was removed because it has been moved to § 20937(c).
Subsection (f)
This subsection was removed because it has been moved to § 20933(b).
Section 20920. CIWMB - Scope and Applicability for Gas Monitoring and Control requirements
The section was changed to apply closed site landfill gas standards to active sites.
Section 20921. CIWMB - Gas Monitoring and Control During Closure and Post Closure

Subsection (a)

The changes in this subsection were put in for clarity or consistency.  It is important to note that the operator has the option of including easements, etc. within the permitted facility boundary.   If these easements, etc. are to be considered part of the facility boundary then they must be included within the permit or other appropriate document (e.g., closure plan) when there is no permit.  Easements, etc. not included within the defined disposal site boundary would be considered outside the compliance boundary.  Monitoring wells/probes located outside the defined boundary would not be considered compliance probes and would not comply with State and Federal standards.
Subsection (b)

This new subsection (b) was added to apply closed site standards to active sites. The CIWMB must approve landfill gas systems through the closure/post closure maintenance plans and through permit concurrence.  A time schedule is needed for compliance with this process.

Subsection (c)

The changes in this subsection were put in for clarity or consistency.

Subsection (d)

The subsection was changed to apply closed site landfill gas standards to active sites and for clarity or consistency.
Subsection (e)

The subsection was changed to apply closed site landfill gas standards to active sites

Subsection (f)

This new subsection was added to define a permitted facility boundary for sites that do not have a solid waste facility permit.
Section 20923. CIWMB – Monitoring

The changes in this section were put in for clarity or consistency.  It should be noted that subsection (a)(2)(c) was added from subsection (b)(1)(iii) of deleted § 20919.5.
Section 20925. CIWMB - Perimeter Monitoring Network

The changes in this section were put in for clarity or consistency.
Section 20931.CIWMB - Structure Monitoring
The changes in this section were put in for clarity or consistency.
Section 20932. CIWMB - Monitored Parameters
The changes in this section were put in for clarity or consistency.
Section 20933. CIWMB - Monitoring Frequency
Subsection (a)

The changes in this subsection were put in for clarity or consistency.

Subsection (b)

It should be noted that this subsection was added from subsection (f) of deleted § 20919.5.  All the changes in this subsection were made for clarity or consistency.  
Section 20934. CIWMB – Reporting

The changes in this section were put in for clarity or consistency.
Section 20937. CIWMB – Control

Portions of deleted § 20919.5 were combined with portions of the existing § 20937.  All the changes in this section were made for clarity or consistency.  
Section 20939. CIWMB – Control of Excess Gas Concentrations
This section was created from portions of § 20937.   All the changes in this section were made for clarity or consistency.  
REASONABLE ALTERNATIVES TO THE PROPOSED REGULATORY ACTION

Sections 20918 through 20939.

The CIWMB considered the alternative of making no modification to the regulations and continuing to implement existing practice, but determined that the proposed modifications are necessary to provide consistency as well as additional guidance to Local Enforcement Agencies (LEAs) and determined that no alternative would be as effective and less burdensome to private persons or businesses while at the same time protecting human health and safety and the environment.

TECHNICAL, THEORECTICAL, AND/OR EMPIRICAL STUDY, REPORT, OR DOCUMENTS
Sections 20918 through 20939.

CIWMB did not rely on any technical, theoretical or empirical studies, reports or documents in developing the proposed regulations.  CIWMB relied upon the Public Resources Code and applicable regulations adopted pursuant to the Public Resources Code, analysis by CIWMB staff, and written and oral comments and public workshop input from other regulatory agencies, including CIWMB-certified Enforcement Agencies, from the regulated community, and from the public.
INITIAL DETERMINATION THAT THE ACTION WILL NOT HAVE A SIGNIFICANT ADVERSE ECONOMIC IMPACT ON BUSINESS

Sections 20918 through 20939.

CIWMB staff made a determination that the proposed regulations will not have a significant, statewide adverse economic impact directly affecting businesses, including the ability of California businesses to compete with businesses in other states.  In making this determination, the CIWMB relied upon an analysis by Cal/EPA’s Agency-wide Economic Analysis Program.

DUPLICATION OR CONFLICTS WITH CODE OF FEDERAL REGULATIONS

Sections 20918 through 20939.

No unnecessary duplication or conflict exists between the proposed regulations and federal regulations contained in the Code of Federal Regulations because federal law either supports portions of the new regulation or does not contain comparable requirements.
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