Response to Comments
Active Disposal Site Gas Monitoring and Control

Comments received are listed in this document.  Comments are identified as follows:

45-Day Comment Period

September 15 - October 30, 2006
· By Letter (A, B, C, etc.) for each commenter and

· By Number (1, 2, 3, etc.) for each successive comment.

Example:  Comment B2 is the second comment submitted by commenter B.

15-Day Comment Period

February 22 - March 9, 2007
· By Double Letter (AA, BB, CC, etc.) for each commenter and

· By Number (1, 2, 3, etc.) for each successive comment.

Example:  Comment BB2 is the second comment submitted by commenter BB.

Please note that other than general comments that either stated agreement or disagreement with the regulations, comments submitted during the 15-day comment period were not related to the newly proposed changes to the regulations.  The comments submitted were reiterations of previous comments that had already been addressed.  However, for completeness the comments are addressed below.

General Comments
Comment:
A1, DD8, CC7
The CIWMB should establish a technical advisory group of stakeholders to explore additional changes to the regulations.

Response:
The request is beyond the scope of this rulemaking.  The proposed rulemaking, as stated in the Notice of Proposed Rulemaking, is limited to (1) modifying the regulations governing landfill gas monitoring and control at active disposal sites by incorporating the more detailed criteria presently applicable only to closed disposal sites and (2) include appropriate cleanup language for clarity and consistency.  CIWMB staff will consider the request after this rulemaking is completed.

Comment:
D4, AA4
Imposition of the proposed regulations may necessitate the operator requesting an expenditure of funds from the closure financial assurances mechanism.

Response:
Comment noted.

Comment:
M1

The commenter has no comments at this time.

Response:
Comment noted.

Comment:
BB6, CC1
The CIWMB has not adequately considered the issues raised despite our opposition.

Response:
The CIWMB has considered all comments received as detailed in this response to comments.  Changes to the regulations have been made where deemed appropriate.  Other requested changes were not made because (1) the changes were beyond scope of rulemaking, (2) the changes would be inconsistent with other parts of the regulations, (3) the changes were unnecessary (e.g., already allowed by regulations and/or further clarification is not needed), or (4) staff did not agree with the requested changes.   
Comment:
BB7

The proposed regulations do not provide additional protection to public health and safety; they burden operators with unnecessary costs and delay implementation of landfill gas control and monitoring programs.

Response:
CIWMB staff disagrees.  Requiring the more definitive standards for landfill gas monitoring at closed sites to be required at active sites will result in more appropriate monitoring at an earlier date.  Better landfill gas monitoring will result in discovering gas migration earlier allowing for remediation prior to more serious impacts if the migration is not discovered until the site closes.

Comment:
CC2, DD2

The CIWMB has exceeded the scope of the proposed rulemaking, which was intended to be narrowly focused.

Response:
CIWMB disagrees.  The proposed changes do not exceed the scope of the proposed rulemaking, which noticed CIWMB’s intent to (1) modify the regulations governing landfill gas monitoring and control at active disposal sites by incorporating the more detailed criteria presently applicable only to closed disposal sites and (2) include appropriate cleanup language for clarity and consistency.

Comment:
CC3

The CIWMB has stated that the changes to the regulations are based on recommendations in the 2004 “Landfill Compliance Study Report Task 8 Report” prepared by GeoSyntec Consultants.  Several of the proposed changes to the regulations are in conflict with the Report’s recommendations.

Response:
 The commenter is incorrect.  The basis for the proposed regulations was not limited to the referenced report. CIWMB staff had previously considered modifying the regulations governing landfill gas monitoring and control at active disposal sites by incorporating the more detailed criteria presently applicable only to closed disposal sites prior to the referenced report.  This option was advanced to both the technical advisory group (TAG) for the long-term gas violation policy and to GeoSyntec Consultants.  Both the TAG and GeoSyntec concurred with the option.   One of the report recommendations was referenced only as an additional support for the proposed regulation change to require the more definitive standards for closed disposal sites to be applied to active sites.
Comment:
DD1

The commenter is in support of applying closed disposal site gas regulations to active sites.

Response:
Comment noted.

Comment:
EE1

The commenter supports the proposed regulations.

Response:
Comment noted.

Section 20918

Comment:
J2, BB5
The criteria for §§20918 and 20919 should be consistent.  Technical justification rather than substantial evidence should be the criteria for granting an exemption.

Response:
Sections 20918 and 20919 apply to different classes of disposal sites and to different situations, but the nature and quality of the information that public agencies use in making decisions under both sections is the same.  Both of the proposed regulations have been changed to identify “sufficient relevant information,” rather than “substantial evidence” or “reason” to clarify that the evidentiary standard is the same.  Section 20918 applies to those disposal sites that are not “MSWLF units,” as defined at Section 20164.  (Generally, an “MSWLF unit” is a landfill that accepted municipal solid wastes at any time and accepted any type of nonhazardous solid waste after October 9, 1991.)   Disposal sites that are not “MSWLF units” include such facilities as disposal sites for nonhazardous industrial wastes or construction and demolition debris that ceased accepting wastes before 1991.  Section 20918 authorizes an EA to exempt such a site from the requirements for landfill gas monitoring and control set out in Article 6 if the site poses “no potential for adverse impacts on public health and safety and the environment” arising from landfill gas generation.  The EA may grant such an exemption only if it finds, based on sufficient relevant information, that there is “no potential for adverse impacts…” due to landfill gas.   “Sufficient relevant information” means enough relevant and credible information, such as facts and expert opinion based on facts, and reasonable inferences from this information to justify the EA’s decision.  Obviously, “sufficient relevant information” that there is “no potential for adverse impacts…” is a high threshold for an EA to meet before granting an exemption.  Section 20919, on the other hand, applies more generally to any disposal site.  Under Section 20919, the EA, CIWMB or certain other public agencies can require the monitoring and potentially the subsequent control of landfill gas at any disposal site, including old sites that ceased operation years before modern landfill operation and closure standards applied, if they “believe a hazard or nuisance is being or may be created by landfill gas.”   Any such decision by a public agency to require gas monitoring and control, of course, must be rational, that is, must be based on information that would justify the evaluation or control of landfill gas.  The nature and quality of the information required before an agency requires landfill gas monitoring or control is the same as that required under Section 20918:  “sufficient relevant information.”  Under Section 20919, “sufficient relevant information” that there may be a hazard or nuisance created by landfill gas sets a low threshold for agency action.  This makes sense because the agencies need to protect the public health and safety and the environment, so they should act if there is relevant information that shows a hazard or nuisance may exist.

Comment:
J4

The term “alternatives” should be reinserted to address situations where a complete exemption is not warranted.    

Response:
The term is not needed.  The regulation states that exemptions may be granted to all or any portion of the standards.  The use of the term “all or any” implies the availability of partial exemptions.
Section 20919
Comment:
E1, F1

The local building authority should be added to the list of entities that may require landfill operators to investigate and mitigate landfill gas migration because they are often the responsible agency for ensuring protection of onsite and offsite structures.  

Response:
The wording of the section has been modified to include the local building authority as an entity that may notify the operator of potential landfill gas concerns and may require gas monitoring or control measures.  However, because the CIWMB does not  the conduct of  local building authorities, any action by a local building authority must arise from its authority under other statutes, regulations, or local ordinances.
Comment:
G1

An insertion should be placed in the Note area to reference §20164 where the definition of operator appears.    

Response:
The insertion is unnecessary and would be duplicative.  The term operator is used throughout the regulations.  Referencing the definition at this location and not others could lead to erroneous interpretations that the use of operator in other locations may have a different meaning.

Comment:
H1, L1
This section should hold both the owner and operator responsible.    

Response:
The definition of operator also includes owner (§20164).  Therefore, this section already holds both entities as responsible parties.  No change is necessary.

Comment:
J3, BB5
The criteria for §§20918 and 20919 should be consistent.  Technical justification rather than a simple reason should be the criteria for requiring a landfill gas investigation.    

Response:
Sections 20918 and 20919 apply to different classes of disposal sites and to different situations, but the nature and quality of the information that public agencies use in making decisions under both sections is the same.  Both of the proposed regulations have been changed to identify “sufficient relevant information,” rather than “substantial evidence” or “reason” to clarify that the evidentiary standard is the same.  Section 20918 applies to those disposal sites that are not “MSWLF units,” as defined at Section 20164.  (Generally, an “MSWLF unit” is a landfill that accepted municipal solid wastes at any time and accepted any type of nonhazardous solid waste after October 9, 1991.)   Disposal sites that are not “MSWLF units” include such facilities as disposal sites for nonhazardous industrial wastes or construction and demolition debris that ceased accepting wastes before 1991.  Section 20918 authorizes an EA to exempt such a site from the requirements for landfill gas monitoring and control set out in Article 6 if the site poses “no potential for adverse impacts on public health and safety and the environment” arising from landfill gas generation.  The EA may grant such an exemption only if it finds, based on sufficient relevant information, that there is “no potential for adverse impacts…” due to landfill gas.   “Sufficient relevant information” means enough relevant and credible information, such as facts and expert opinion based on facts, and reasonable inferences from this information to justify the EA’s decision.  Obviously, “sufficient relevant information” that there is “no potential for adverse impacts…” is a high threshold for an EA to meet before granting an exemption.  Section 20919, on the other hand, applies more generally to any disposal site.  Under Section 20919, the EA, CIWMB or certain other public agencies can require the monitoring and potentially the subsequent control of landfill gas at any disposal site, including old sites that ceased operation years before modern landfill operation and closure standards applied, if they “believe a hazard or nuisance is being or may be created by landfill gas.”   Any such decision by a public agency to require gas monitoring and control, of course, must be rational, that is, must be based on information that would justify the evaluation or control of landfill gas.  The nature and quality of the information required before an agency requires landfill gas monitoring or control is the same as that required under Section 20918:  “sufficient relevant information.”  Under Section 20919, “sufficient relevant information” that there may be a hazard or nuisance created by landfill gas sets a low threshold for agency action.  This makes sense because the agencies need to protect the public health and safety and the environment, so they should act if there is relevant information that shows a hazard or nuisance may exist.

Section 20920
Comment:
D1. AA1
The regulations should not require installation of gas monitoring wells/probes; bar hole punches are adequate.  

Response:
Staff disagrees that bar hole punches provide adequate monitoring.  Pursuant to both State and Federal regulations, landfill operators must monitor landfill gas to ensure that the concentration of landfill gas does not exceed regulatory standards including gas at the property boundary.  Bar hole punches at best only monitor gas at a level of 2 – 3 feet below the ground surface.  The depth of waste at most landfills is much deeper.  Therefore, bar hole punches do not monitor for migration of landfill gas at depth.

Furthermore, in the technical guidance document (Solid Waste Disposal Facility Criteria, Technical Manual, November 1993) prepared by the Federal Environmental Protection Agency (EPA), the guidance describes gas monitoring wells/probes as the method necessary to comply with the Federal RCRA Subtitle D standards.  The State standards are based on the Federal standards.

Comment:
D2, AA2
The regulations should allow for waivers when no threat to public health and safety exists (i.e., no adjacent structures).  

Response:
Staff does not agree with the comment.  Although it may be reported that no inhabitable structures are located within 1000 feet of a landfill footprint, there is no guarantee that structures will not be located closer in the future.  Therefore, landfill gas monitoring is necessary.  Indeed, the CIWMB’s explosive gas control regulations was adopted in part to effectuate the RCRA requirement set forth in 40 CFR §258.23, and in implementing that regulation the EPA noted:

“Commenters recommended that disposal facilities not in close proximity to off-site structures be exempted from the gas criteria.  Considering that gas production in disposal facilities is a long-term process continuing for decades, the Agency rejected this recommendation.  Facilities which are remote today may be surrounded by extensive development in the future, especially after completion of disposal operations.” (Federal Register, Vol. 44, No. 179, p. 53459 [emphasis added])

Subsection (b)

Comment:
B1

The regulations should also apply to previously closed disposal sites that violate the methane standards.  

Response:
The proposed change is unnecessary.  While these regulations do not directly apply to disposal sites that completed closure prior to November 1990, an EA can apply these regulations to these sites through implementation of §21100(d).  This section provides for the EA to enforce any and all standards for newer closed sites for older closed sites on a case-by-case basis as necessary for the protection of public health and safety and the environment. 

Comment:
G2

The word “and” should be removed from the text between (b)(2) and (b)(3) since this infers that both (2) and (3) must be true for §§20921 et seq. to apply.
Response:
Items (b)(1) to (b)(3) constitute a list of alternative circumstances when Sections 20921 though 20939 apply. The word “and” is existing wording and does not create any confusion in this section.  No change is necessary.
Section 20921
Subsection (a)(2)

Comment:
J1, N1, BB4, CC4
The definition “facility property boundary” should be retained and that the federal definitions of “facility” and “appurtenances” should be included.    

Response:
Although the word “property” has been deleted, the meaning of “facility property boundary” has not changed.  The definition of “facility boundary” is contained in §20164 of the regulations.  This definition codifies the CIWMB policy for the compliance point for landfill gas migration standards, which is the boundary around the entire area where solid waste facility activities occur and are permitted.  The existing definition specifies the boundary is what is permitted.
The term “disposal site permitted facility boundary” is used in the proposed regulations to be consistent with the existing definition in §20164 and with recently adopted regulations regarding long-term gas violations since both sets of regulations are concerned with gas migration at the facility boundary.  This terminology is more descriptive of the compliance point than previous wording.  State and Federal standards require that landfill gas not exceed prescribed limits at the facility boundary.  A specifically defined boundary, as in a permit, is necessary to properly apply the standards.  Absent a permit, the regulations prescribe how the boundary should be determined and specified.

The operator has the option of including easements within the permitted property boundary.   If these easements are to be considered part of the landfill then they must be included within the permit or other appropriate document (e.g., closure plan).  Easements not included within the defined disposal site boundary would be considered outside the compliance boundary.  Monitoring wells/probes located outside the defined boundary would not be considered compliance probes and would not comply with State and Federal standards.

Furthermore, while wells/probes are not to be placed directly in waste, an operator has the option of removing waste at the boundary and placing the wells/probes in the backfilled soil.  

Comment:
K1

The use of the term “permitted facility boundary” rather than the old term of “property boundary” clarifies regulations.

Response:
Comment noted.

Subsection (a)(3)

Comment:
A5, H3, L3, DD6, CC6
The standard for trace gases should be deleted.  They are adequately regulated by other agencies.  (See similar comments for §§20932, 20937, and 20939.)

Response:
The request is beyond the scope of this rulemaking.  The language the commenters cite is included in existing regulations.  The proposed rulemaking, as stated in the Notice of Proposed Rulemaking, is limited to (1) modifying the regulations governing landfill gas monitoring and control at active disposal sites by incorporating the more detailed criteria presently applicable only to closed disposal sites and (2) include appropriate cleanup language for clarity and consistency.  
Staff also disagrees with the request.  Removal of the standard would be less protective of public health and safety and the environment.  Trace gases (e.g., hydrogen sulfide, vinyl chloride, etc.) are often a component of landfill gas and could be at levels which would adversely impact public health and safety and the environment.   Contrary to the commenter’s assertion, other regulatory agencies do not consistently regulate the subsurface migration of trace gases.  Should another agency adequately address the migration, the LEA would only need to monitor progress.  Furthermore, in previous iterations of these regulations, it was determined that the regulation did not pose a regulatory overlap with other Cal/EPA agencies.
Comment:
B2, C1, BB3, CC6
Levels for trace gases should be specified.  (See similar comments for §§20934, 20937, and 20939.)

Response:
There are limits specified for trace gases – concentrations that would result in acute or chronic exposure that would cause harm.  The actual concentrations will be site-specific and will be dependent upon many factors including, but not limited to: synergistic effects, exposure pathways, population exposed, and exposure rate.  In many, if not most cases, a site-specific risk assessment may be necessary to determine the exact concentrations.

Subsection (b)

Comment:
A2, G3, J5, BB1, CC5, DD3
The CIWMB should not have concurrence authority in approving landfill gas monitoring and control system designs.  If CIWMB must be involved, they should have a set time frame.

Response:
Staff retained CIWMB concurrence with landfill gas system design because CIWMB staff must approve landfill gas monitoring system design as part of the closure/postclosure maintenance plans review/approval process and the solid waste facility permit review/concurrence process.  In response to the comment, staff has added wording that specifies timelines for reviews outside of the above processes. 

Comment:
K2

Should an operator revise their permitted facility boundary, which results in a new compliance location, more time should be allowed to come into compliance with the regulations.

Response:
If a disposal site already has an existing perimeter landfill gas monitoring system that complies with the standards, extending the permitted facility boundary does not require relocation of the monitoring wells/probes.  The regulations permit the compliance probes to be closer to the landfill footprint than the facility boundary.  (See §20925[a][2].)  Therefore, additional time for compliance is not necessary since the site already complies with the monitoring standards.

Subsection (b)(2)

Comment:
K3

The criterion that sites that have received their final shipment of waste must comply with the regulations immediately is vague and unreasonable.  

Response:
Under current standards, sites which have received their final shipment of waste should already be in compliance with the standards (i.e., closed landfill) or be in the process of complying (i.e., actively closing the landfill).  The regulations acknowledge the current requirements.  It would be inappropriate to extend the time allowed for compliance when the sites should already be in compliance with the standards.

Subsection (b)(3)(A)

Comment:
D3, K4, AA3, CC8
Due to potential need for environmental clearances and design and budget considerations, more than one year should be allowed for compliance.
Response:
Staff believes that one year will be adequate in most, if not all, cases.  If circumstances beyond the control of the operator cause the operator to not meet the one year deadline, the EA has discretionary authority to issue an enforcement order allowing for more time (see Public Resources Code §45011).
Furthermore, it is staff’s opinion that to comply with existing state and federal regulations (since 1993), gas monitoring wells/probes should already have been installed and being monitored.  Further delays are not appropriate.

Subsection (c)
Comment:
K5

The elimination of the 30-year period for landfill gas monitoring and the new requirement for no potential for gas migration is too strict.  The standard should be no potential for adverse impacts.

Response:
This is an existing standard that is not proposed to be changed. Staff has only clarified the wording of this section.  The 30-year period in the previous wording referred to the minimum period of monitoring – not a maximum period.  The 30-year reference was removed since it was confusing and inconsistent with statute and other regulations that require postclosure maintenance as long as the waste poses a threat.  (See §21900.)  The standard of continuing monitoring until there is no potential for gas migration beyond the permitted boundary is an existing requirement.  

Subsection (d)

Comment:
H2, L2
The description of the gas monitoring program should be required to be in either the JTD or the closure plan with a reference provided in the other document.    

Response:
Both documents should contain a description of the gas monitoring program.  Preliminary closure plans may be and often are submitted as part of the JTD.  Otherwise the plan must be a stand-alone document and must include all required information.  Furthermore, closure and postclosure maintenance plans are to be updated every time a permit is revised or reviewed.  Likewise the JTD must be updated at the same time.   Since both documents are to be updated at the same time, they should be consistent.
Comment:
G4, BB1, CC5
The reference to CIWMB should be deleted from this section.

Response:
Comment rejected.  Staff added CIWMB concurrence with landfill gas system design in the proposed regulations because CIWMB staff must approve landfill gas monitoring system design as part of the closure/postclosure maintenance plans review/approval process and the solid waste facility permit review/concurrence process.

Subsection (e)
Comment:
G4, BB1, CC5
The reference to CIWMB should be deleted from this section.

Response:
Staff retained the current regulatory requirement for CIWMB concurrence with landfill gas system design because CIWMB staff must approve landfill gas monitoring system design as part of the closure/postclosure maintenance plans review/approval process and the solid waste facility permit review/concurrence process.

Section 20923
Subsection (a)(2)(E)

Comment:
H4

The regulations should be revised to indicate that structures within 1000 feet of the landfill footprint be considered when evaluating gas monitoring systems.

Response:
This comment calls for a change that is beyond the scope of this rulemaking.  In addition, we note that structures within 1000 feet of the permitted property boundary also include structures within 1000 feet of the landfill footprint.  The current standard is more inclusive.  Moreover, the migration standards apply at the property boundary not at the landfill footprint.  No change is necessary.

Section 20925
Comment:
H7

The regulations should provide general terminology to differentiate between gas monitoring probes and groundwater monitoring wells.

Response:
The proposed regulations have been revised to provide consistent terminology.  “Wells” refers to the boring location for the gas monitoring points.  “Probes” refer to the various depths within the wells where gas is monitored.  It is common usage to use “wells” to describe both groundwater and gas monitoring locations. 

Subsection (a)

Comment:
H5

The regulations should be revised to eliminate confusion in that it appears that two (2) sets of monitoring wells are required:  one (1) at the permitted property boundary and one (1) around the footprint.

Response:
The regulations are complementary not duplicative.  The standard requires that monitoring wells be placed at the property boundary or inside that boundary and follow the outline of the landfill footprint to the extent practicable.  No change is necessary.

Subsection (a)(2)
Comment:
H6

In the event that lateral gas migration is determined at a perimeter probe, control measures may be necessary as an alternative to installing more gas monitoring points.

Response:
The requirement that an additional monitoring point be installed only applies in those instances where the non-compliant monitoring point is not at or near the property boundary (i.e., alternate boundary).  The requirement for the additional monitoring point is to determine if gas migration has reached the property boundary.  It is not the intent of this section to describe what control measures may be necessary.  What control measures are necessary should be determined by following the procedures under §20937.

Subsection (b)(1)
Comment:
A3, DD4

The regulations should clearly reiterate that the EA’s approval must be obtained.

Response:
Comment accepted.  The proposed regulation has been modified to require the approval of the EA and CIWMB. 

Subsection (b)(1)

Comment:
G5

The word “minimum” [subsection (b)(1)]should be deleted since it is confusing and unnecessary.

Response:
The word “minimum” has been removed.

Subsection (c)(1)

Comment:
A4, G6, H8, K6, BB2, DD5
The regulatory language should not change and should remain “as measured within 1000 feet of the monitoring point.”
Response:
Some landfill operators have reported landfill gas migration in excess of 1000 feet from the waste footprint.  Also, there have been instances of landfill gas migrating at depths greater than the maximum depth of refuse within 1000 feet of the probe.  Furthermore, as currently written, this section could allow for no landfill gas monitoring if the permitted property boundary is greater than 1000 feet from the landfill footprint.  
Furthermore, California regulations cannot be less restrictive than Federal RCRA Subtitle D Standards which require that landfill gas be monitored to determine compliance with migration standards.  Failure to adequately monitor at proper depths and locations would be in violation of Federal, and hence, State standards.

Staff has retained the proposed wording because the existing regulations already allow for alternatives to various design specifics on a case-by-case basis if justified.  (See §20925[c][2].)

Subsection (c)(2)

Comment:
A3, DD4

The regulations should clearly reiterate that the EA’s approval must be obtained.

Response:
Comment accepted.  The proposed regulation has been modified to require the approval of the EA and CIWMB. 
Comment:
I1

Existing monitoring wells should be exempt from meeting these requirements until the wells have to be replaced.

Response:
Pursuant to both State and Federal regulations, landfill operators must monitor landfill gas to ensure that the concentration of landfill gas does not exceed regulatory standards including gas at the property boundary.  If existing wells are not constructed to proper depths, then monitoring for migration of landfill gas at depth is not being conducted and the State and Federal standards are not being met.  If the probes in the wells are not at adequate depths, the existing wells do not need to be abandoned but can be supplemented with additional wells/probes.
Also, there have been instances of landfill gas migrating at depths greater than the maximum depth of refuse.  Staff has retained the proposed wording because the existing regulations already allow for alternatives to various design specifics on a case-by-case basis if justified.  (See §20925[c][2].)

Comment:
CC5

The reference to CIWMB should be deleted from this section.
Response:
Staff retained CIWMB concurrence with landfill gas system design because CIWMB staff must approve landfill gas monitoring system design as part of the closure/postclosure maintenance plans review/approval process and the solid waste facility permit review/concurrence process.

Subsection (c)(3)

Comment:
A3, DD4

The regulations should clearly reiterate that the EA’s approval must be obtained.

Response:
Comment accepted.  The proposed regulation has been modified to require the approval of the EA and CIWMB. 
Comment:
CC5

The reference to CIWMB should be deleted from this section.
Response:
Staff retained CIWMB concurrence with landfill gas system design because CIWMB staff must approve landfill gas monitoring system design as part of the closure/postclosure maintenance plans review/approval process and the solid waste facility permit review/concurrence process.

Section 20932
Comment:
B3, CC6
The standard for trace gases should be deleted.  They are adequately regulated by other agencies.  (See similar comments for §§20921, 20937, and 20939.)

Response:
The request is beyond the scope of this rulemaking.  The proposed rulemaking, as stated in the Notice of Proposed Rulemaking, is limited to (1) modifying the regulations governing landfill gas monitoring and control at active disposal sites by incorporating the more detailed criteria presently applicable only to closed disposal sites and (2) include appropriate cleanup language for clarity and consistency..

Staff also disagrees with the request.  Removal of the standard would be less protective of public health and safety and the environment.  Trace gases (e.g., hydrogen sulfide, vinyl chloride, etc.) are often a component of landfill gas and could be at levels which would adversely impact public health and safety and the environment.   Contrary to the commenter’s assertion, other regulatory agencies do not consistently regulate the subsurface migration of trace gases.  Should another agency adequately address the migration, the LEA would only need to monitor progress.  Furthermore, in previous iterations of these regulations, it was determined that the regulation did not pose a regulatory overlap with other Cal/EPA agencies.  Also, this section is discretionary.  Sampling of trace gases is not mandatory but at the direction of the EA.
Comment:
H7

The regulations should provide terminology to differentiate between gas monitoring probes and groundwater monitoring wells.

Response:
The regulations have been revised to provide consistent terminology.  Wells refers to the boring location for the gas monitoring points.  Probes refer to the various depths within the wells where gas is monitored.  It is common usage to use “wells” to describe both groundwater and gas monitoring locations. 

Comment:
H9

The term “hazardous materials” is too broad.  It should be changed back to “carcinogenic or toxic compounds.”

Response:
The term “hazardous materials” was chosen because it is broader.  It is the EA’s discretion of what trace gases to monitor, if any.  There may be hazardous materials that are neither toxic nor carcinogenic that may be of concern at a particular landfill.
Section 20934
Subsection (a)

Comment:
A5, DD6
Remove “or distribution” as it is unclear what this refers to.

Response:
Wording has been revised.

Comment:
A5, DD6, CC6
There are no corresponding levels in §20921(a) for trace gases.
Response:
The wording has been revised to indicate the “requirements” of §20921(a).  This wording is consistent with the wording in §20921(a). 
Comment:
A5, H10, L4, DD6
Allow the EA to specify an earlier date for submittal of sampling results.

Response:
Wording has been revised to require submittal of results at a timeline established by the EA but not exceeding 90 days. 
Subsection (a)(3)

Comment:
B4

In subsection (a)(3) modify the wording so that it clearly applies to the results of field monitoring not just sampling.

Response:
Wording has been modified.

Section 20937
Subsection (a)

Comment:
A5, DD6, CC6
The reference to trace gases should be deleted.  They are adequately regulated by other agencies.  (See similar comments for §§20921, 20932, and 20939.)

Response:
The request is beyond the scope of this rulemaking.  The proposed rulemaking, as stated in the Notice of Proposed Rulemaking, is limited to (1) modifying the regulations governing landfill gas monitoring and control at active disposal sites by incorporating the more detailed criteria presently applicable only to closed disposal sites and (2) include appropriate cleanup language for clarity and consistency.  

Staff also disagrees with the request.  Removal of the standard would be less protective of public health and safety and the environment.  Trace gases (e.g., hydrogen sulfide, vinyl chloride, etc.) are often a component of landfill gas and could be at levels which would adversely impact public health and safety and the environment.   Contrary to the commenter’s assertion, other regulatory agencies do not consistently regulate the subsurface migration of trace gases.  Should another agency adequately address the migration, the LEA would only need to monitor progress.  Furthermore, in previous iterations of these regulations, it was determined that the regulation did not pose a regulatory overlap with other Cal/EPA agencies.  Also, this reporting would only happen if the EA exercised their discretion to require trace gas monitoring.
Comment:
C1, G7, BB3, CC6
The reference to levels for trace gases should be specified.  (See similar comments for §§20934, 20937, and 20939.)

Response:
There are limits specified for trace gases – concentrations that would result in acute or chronic exposure that would cause harm.  The actual concentrations will be site-specific and will be dependent upon many factors including, but not limited to: synergistic effects, exposure pathways, population exposed, and exposure rate.  In many, if not most cases, a site-specific risk assessment may be necessary to determine the exact concentrations.  However, to provide clarity the term “levels” has been replaced with “requirements” which is consistent with the wording in §20921(a).

Comment:
CC6

The requirement for monitoring of trace gases should be deleted.  (See similar comments for §§20934, 20937, and 20939.)

Response:
Neither prior regulations nor this section require the monitoring of trace gases at every disposal site.  Monitoring of trace gases is not mandatory unless required by the EA pursuant to §§20919 and 20932.  This section requires action by the operator only if trace gases are monitored and if the monitoring indicates concentrations above compliance requirements.  
Subsection (a)(2)(B)(iii)

Comment:
B5

It is not clear what the difference is between a remediation plan (subsection [a][3]) and the steps taken to protect public health and safety and the environment (subsection [a][2][B][iii]).

Response:
Subsection (a)(2)(B)(iii) refers to the immediate actions (< seven days after discovery) the operator has taken to address the excessive landfill gas monitoring results.  Subsection (a)(3) refers to the longer term actions that would be needed to adequately address landfill gas.  No change is necessary.
Subsection (a)(3)

Comment:
A5, B5, DD6
The regulations should clearly mandate the operator to obtain the EA’s approval on the remediation plan prior to implementation.

Response:
Comment accepted.  The proposed regulation has been modified to require the approval of the EA and CIWMB. 
Comment:
B5

It is not clear what the difference is between a remediation plan (subsection [a][3]) and a gas control system (subsection [a][4]).

Response:
Many disposal sites already have gas control systems installed.  In those instances only modification of the existing system may be necessary (subsection [a][3]).  At sites where no gas control system exists, development of a system (subsection [a][4]) would be part of the remediation plan (subsection [a][3]).  No change is necessary.

Comment:
B5

It is not clear what the difference is between a remediation plan (subsection [a][3]) and the steps taken to protect public health and safety and the environment (subsection [a][2][B][iii]).
Response:
Subsection (a)(2)(B)(iii) refers to the immediate actions (< seven days after discovery) the operator has taken to address the excessive landfill gas monitoring results.  Subsection (a)(3) refers to the longer term actions that would be needed to adequately address landfill gas.  No change is necessary.
Comment:
A6, G4, BB1, DD7

The reference to CIWMB should be deleted from this section.

Response:
This section incorporates part of RCRA Subtitle D which allows the director of an approved state to allow alternatives.  Pursuant to the Public Resources Code (PRC) CIWMB is the director of an approved state.  This authority cannot be delegated to an EA.

Subsection (a)(4)

Comment:
B5

It is not clear what the difference is between a remediation plan (subsection [a][3]) and a gas control system (subsection [a][4]).

Response:
Many disposal sites already have gas control systems installed.  In those instances only modification of the existing system may be necessary (subsection [a][3]).  At sites where no gas control system exists, development of a system (subsection [a][4]) would be part of the remediation plan (subsection [a][3]).  No change is necessary.

Subsection (b)

Comment:
G4, BB1
The reference to CIWMB should be deleted from this section.

Response:
This section incorporates part of RCRA Subtitle D which allows the director of an approved state to allow alternatives.  Pursuant to the Public Resources Code (PRC) CIWMB is the director of an approved state.  This authority cannot be delegated to an EA.

Subsection (c)

Comment:
G4, BB1
The reference to CIWMB should be deleted from this section.

Response:
This section incorporates part of RCRA Subtitle D which allows the director of an approved state to allow alternatives.  Pursuant to the Public Resources Code (PRC) CIWMB is the director of an approved state.  This authority cannot be delegated to an EA.

Section 20939
Subsection (a)(3)

Comment:
A5, H11, L3, DD6, CC6
The reference to trace gases should be deleted.  They are adequately regulated by other agencies.  (See similar comments for §§20921, 20932, and 20937.)

Response:
The request is beyond the scope of this rulemaking.  The proposed rulemaking, as stated in the Notice of Proposed Rulemaking, is limited to (1) modifying the regulations governing landfill gas monitoring and control at active disposal sites by incorporating the more detailed criteria presently applicable only to closed disposal sites and (2) include appropriate cleanup language for clarity and consistency.  

Staff also disagrees with the request.  Removal of the standard would be less protective of public health and safety and the environment.  Trace gases (e.g., hydrogen sulfide, vinyl chloride, etc.) are often a component of landfill gas and could be at levels which would adversely impact public health and safety and the environment.   Contrary to the commenter’s assertion, other regulatory agencies do not consistently regulate the subsurface migration of trace gases.  Should another agency adequately address the migration, the LEA would only need to monitor progress.  Furthermore, in previous iterations of these regulations, it was determined that the regulation did not pose a regulatory overlap with other Cal/EPA agencies.

Comment:
B6, G7, BB3, CC6
The reference to levels for trace gases should be specified.  (See similar comments for §§20921, 20934, and 20937.)

Response:
There are limits specified for trace gases – concentrations that would result in acute or chronic exposure that would cause harm.  The actual concentrations will be site-specific and will be dependent upon many factors including, but not limited to: synergistic effects, exposure pathways, population exposed, and exposure rate.  In many, if not most cases, a site-specific risk assessment may be necessary to determine the exact concentrations.  However, to provide clarity the term “levels” has been replaced with “requirements” which is consistent with the wording in §20921(a).

Subsection (b)(3)
Comment:
H12, K7
A definitive requirement for the depth of a passive system and the installation of a geomembrane are too restrictive.
Response:
For control of migrating landfill gas, a properly designed passive system must incorporate an impermeable membrane barrier to be effective.  Absent such a barrier, gas will likely continue migrating beyond the passive system.  Likewise, without the system being installed to an gas impermeable strata, gas could easily migrate below the barrier.  Also, subsection (b) refers to control systems that “may include.”  Moreover, subsection (b)(3) uses the term “when used” and only applies when passive systems  are needed to control landfill gas migration.
Response to Comments
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