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The following issue is one of several issues that are being considered for regulatory development.
Issue:  The phrase “significant change in the design or operation of the solid waste facility (SWF) that is not authorized by the existing solid waste facilities permit (SWFP)” has not been defined in statute or regulation primarily because of the inherent difficulty associated with developing a definition that provides statewide consistency in identifying what is a “significant change” at a SWF that is not authorized by the existing SWFP, while also allowing for site specific conditions at the SWF.  The same change may be significant for one facility and non-significant for another depending on each facility’s existing permit conditions, unique characteristics, local issues, community, climate, etc., which makes it difficult to define significant change.  Without a clear definition, there has been inconsistency in enforcement agency (EA) handling of changes proposed by the operator of a SWF.
Objective: To adopt regulations that define the phrase “significant change in the design or operation of the SWF that is not authorized by the existing SWFP,” making it clear when a SWFP needs to be revised, and define a process that would allow modifications to a SWFP for changes that are less than significant but still requiring the permit to be changed. 
Reasoning: Existing law (Public Resources Code Section 44004(a)) prohibits an operator of a SWF from making a significant change in the design or operation of a SWF that is not authorized by the existing SWFP, unless the change is approved by the EA, the change conforms with the Integrated Waste Management Act and all regulations pursuant to the Act, and the terms and conditions of the SWFP are revised to reflect the change.  Because “significant change” has not been defined in statute or regulation, there has been inconsistent handling by the EA of changes proposed by the operator of a SWF.  In some cases, proposed changes at a SWF are processed as amendments to the report of facility information (RFI) if the changes do not require the terms and conditions in the SWFP to be changed; in this case a public hearing is not required nor is California Integrated Waste Management Board (CIWMB) concurrence.  In other cases, proposed changes that are similar to those that have been processed as RFI amendments require the SWFP to be revised, requiring a public hearing and CIWMB concurrence.  Defining “significant change” would make it clear what changes proposed by a SWF operator require the SWFP to be revised and which qualify as amendments to a RFI.  
Other than amending the RFI or revising the SWFP, there are no other processes defined in law and regulation for addressing proposed changes to a SWF, with one exception: Title 27 Section 21670 allows the owner operator, and/or address identified on the SWFP to be changed without a revision if certain criteria are met.  Absent this exception, all other changes to a SWFP, including minor administrative changes or changes related to other activities at the site not regulated under the SWFP, must be brought to the CIWMB for concurrence as a revised permit and a public hearing is required.  Defining a process that would allow modifications to a SWFP for changes that are less than significant would resolve the problem of minor changes having to be sent to the CIWMB for concurrence. 
Existing Regulations/Current Practice: PRC Section 44004(a) prohibits an operator of a SWF from making a significant change in the design or operation of a SWF that is not authorized by the existing SWFP, unless the change is approved by the EA, the change conforms with the Integrated Waste Management Act and all regulations pursuant to the Act, and the terms and conditions of the SWFP are revised to reflect the change.  
AB1497 (Chapter 823, Statutes of 2003) requires that the CIWMB, to the extent resources are available, adopt regulations that define the term “significant change in the design or operation of the SWF that is not authorized by the existing SWFP.”  
PRC Section 44012 requires the EA when issuing or revising any SWFP to ensure that primary consideration is given to protecting public health and safety and preventing environmental damage, and that the long-term protection of the environment is the guiding criterion, and that any terms and conditions of the SWFP are consistent with specific local standards established by the EA for solid waste handling and disposal, which are consistent with the Integrated Waste Management Act and all regulations adopted by the CIWMB.
PRC Section 44004(h)(1)(A) in part requires the EA, before making its determination on whether the SWFP needs to be revised to submit the determination to the CIWMB for comment and hold at least one public hearing on the proposed determination.

Changes that do not require the terms and conditions of the SWFP to be changed can be done through amendments to the RFI information (Title 27, Chapter 4, §21620, §21630, §21665, §21670).  

Title 27, Section 21665(c) allows an EA to approve and file the amendment to an RFI without revising the permit if all of the following criteria are met:

(1) the proposed change is consistent with all applicable certified and/or adopted California Environmental Quality Act (CEQA) documents, or has been determined by the EA that the change would not create any adverse environmental impacts and is exempt from the requirements of CEQA;

(2) the EA has deemed the proposed change acceptable and consistent with, but not limited to, state minimum standards pursuant to Chapter 3 of this subdivision or applicable minimum standards in Title 14 (commencing with section 17200), and including financial assurances and operating liability criteria pursuant to Chapter 6 of this subdivision if applicable; and

(3) the changes do not conflict with the terms and conditions in the current SWFP.
While no process is defined in law and regulation for the modification of a SWFP, PRC Section 44014 does authorize the EA to issue, “modify,” or revise a SWFP if the CIWMB has concurred in that issuance, modification, or revision of the permit pursuant to PRC Section 44009, which requires the CIWMB to concur or object to the issuance, modification, or revision of any SWFP within 60 days from the date of the CIWMB’s receipt of any proposed SWFP.
Possible Regulatory Approaches:  Define the phrase “significant change in the design or operation of the SWF that is not authorized by the existing SWFP” by using AB 1497, PRC Section 44004(a), as the basis for the definition.  AB 1497 prohibits an operator of a SWF from making a significant change in the design or operation of a SWF that is not authorized by the existing SWFP, unless the change is approved by the EA, the change conforms with the Integrated Waste Management Act and all regulations pursuant to the Act, and the terms and conditions of the SWFP are revised to reflect the change.  
Thus, the criteria used to determine ““significant change in the design or operation of the SWF that is not authorized by the existing SWFP" could include the following:

1. Is the change in the design or operation of the SWF outside the scope of the existing SWFP?
2. Could the change affect the operator’s ability to comply with State Minimum Standards, specifically public health or public nuisance related standards?

3. Could the change immediately or ultimately affect public health and safety and/or result in degradation to the environment?

4. Could the change affect how existing CEQA mitigations are carried out?

5. Is the change an administrative or physical change to the design or operation of the facility?

6. Does the change impact the design or operation of the facility?

To provide a consistent thought process for EAs to use in making their determinations, the criteria is in the form of a decision tree, which guides the EA through “yes” or “no” questions in making a determination.  The criteria at the beginning of the tree are taken from Title 27, Section 21665(c), which is used by the EA to determine when a proposed change qualifies as a RFI amendment.  Using the decision tree, the EA can determine if the proposed change qualifies as a RFI amendment, a modified permit, or requires a revised permit.  
Please see Attachment C to view the proposed decision tree and Attachment D for a proposed description of a modified permit. 
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