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AB 1497 Implementation Regulations

Comments Received on Draft Regulations (Comment Period August 22, 2005 to September 9, 2005)
Listed By Concept
	Concept/ Section #
	Comment
	Commenter

	General
	One of our major concerns is the fact that the proposed regulations don't appear to address the intent of AB 1497.  AB 1497 evolved from a perception that the EAs don't always make a correct determination regarding whether an RFI/RDSI change requires a RFI amendment or a permit modification or revision (i.e. whether a change is “significant” or not).  The legislation calls for a public hearing prior to any such significant change to a permit by the EA, and for CIWMB staff to define "significant changes".  These proposed regulations fail to really define significant changes, and, in addition, the regulations propose to give new regulatory authorities to the EA that are not mandated in the legislation. 

	Combined response:

Chuck White, Waste Management

Chuck Helget, Allied Waste

George Eowan, Calif Refuse Removal Council

Yvette Gomez Agredano, SWANA

Mary Pitto, Rural Counties Environmental Svcs

Patrick Sullivan, SCS Engineers

Charles Boehmke, LA County Sanitation Districts

	General
	The draft regulatory language also fails to comply with the ICCR §16 “Clarity” standard by describing practices which conflict with the description of the regulation’s desired effect.  The goal of the regulations, as articulated by the author, Assembly member Cindy Montañez, is to ensure that solid waste landfills throughout the state are operated in a manner that protects public health and the environment by increasing the ability of communities to participate in decisions about local landfills.  Failing to define “significant change” and allowing previously held public meetings (up to one year-old) to substitute for the AB 1497 required application public hearings do not increase the ability of communities to become properly informed.  AB 1497 amended the Public Resources Code §44004(h)(1)(A) to require the EA to hold at least one public hearing on the proposed determination.  A consistent statewide definition of “significant change,” and distinct meetings are needed to inform the public of EA decisions to revise a permit so that all stakeholders, the public and operators alike, are consistently informed.  We suggest that the regulations remain true to the intent of the legislation. 


	Donald Gambelin

Norcal Waste Systems, Inc.



	General
	We believe this regulatory package, which should implement the mandates of AB 1497, is the opportunity to improve the permit process and bring consistent statewide standards to all stakeholders.  We fully support the California Integrated Waste Management Board (CIWMB), its mission, and the directives of Assembly Bill 1497.  However, at this time, we believe that the proposed informal draft regulatory language strays from the spirit and intent of AB 1497.
	Combined response:

Chuck White, Waste Management

Chuck Helget, Allied Waste

George Eowan, Calif Refuse Removal Council

Yvette Gomez Agredano, SWANA

Mary Pitto, Rural Counties Environmental Svcs

Patrick Sullivan, SCS Engineers

Charles Boehmke, LA County Sanitation Districts

	General
	We believe this regulatory package, which implements the mandates of AB 1497, is the opportunity to improve the permit process and bring consistent statewide standards to all stakeholders.  We fully support the California Integrated Waste Management Board (CIWMB), its mission, and the directives of Assembly Bill 1497.  However, at this time, we believe that the processes the informal draft regulatory language describes stray from the mandates of AB 1497 and the requirements of Title 1 of California Code of Regulations (1CCR) §14 and §16, which outline a degree of authority, clarity and consistency with the legislative intent of AB 1497.


	Donald Gambelin

Norcal Waste Systems, Inc.



	General
	We understand that the Solid Waste Industry Group will be submitting a letter reflecting a similar message.  By not clearly writing regulations following the requirements of the statutes, this will be a regulatory package that neither addresses the author’s concern for public process nor an operator’s need for statewide consistency.


	Donald Gambelin

Norcal Waste Systems, Inc.



	General
	I am concerned with the proposed changes to the permitting and certification process and/or changes to existing permits attached to AB1497.  My concerns stem from the fact that the original intention of this bill addresses specific topics that are not directly related to the many additional changes being tacked on at this point in time.  Because so many items are being revised I believe that it is important to offer those most impacted by these changes an opportunity to respond.  It may not be evident to most that AB1497 is more than meets the eye.  If one were to read only the description of this bill it would be easy to overlook the pending attachments and assess the implications incorrectly.  It may be an opportunity for the Waste Board to make desired changes but I do not believe it is the most appropriate vehicle.


	Renae C. Kohlman

North County Recycling

	General
	Summarized Oral Comment, August 22 Workshop: General comment that is not related to anything being proposed, but he would like to see a new regulation that would allow one paper copy and one electronic copy of the SWFP application and associated documents to be submitted to the CIWMB.  These documents can be/become voluminous and are expensive to make copies of when requests are received.


	Dennis Ferrier

San Jose City LEA

	General
	A minor issue but would be helpful in the long run, if it can be worked into the regs: I recently received amendments to a T/P Report.  Although the application identified the changes, the revised pages contain no indicator of an update and once inserted, without comparing text, would not be distinguishable.  Possibly the regulations could include a requirement for amended RFI pages to contain the date of the most recent update/revision in the page footer.


	Dave Altman

Placer County LEA

	Concept 1:

General
	Placer County strongly supports the overall objective of the proposed regulations to simplify the process of solid waste facility permitting in California.  However, we do have comments and suggestions regarding Significant Change in Operation.

The Board originally addressed the issue of “significant change” because the term was not defined in statute or regulation.  Without a definition, there has been inconsistency in LEA enforcement and handling of changes proposed by facility operators.  The Board’s objective, according to the March 10, 2005 Draft Working Document, was to “adopt regulations that define the phrase ‘significant change in the design or operation of the SWF that is not authorized by the existing SWFP’, making it clear when a SWFP needs to be revised…”

The approach of leaving the determination of the term “significant” up to the LEA does not meet the Board’s own defined objectives.  The draft language does not define the phrase; it instead eliminates the term entirely.  The resultant effect is that any change to an RFI, regardless of how minor, would trigger at least an RFI amendment process.  This means that even minor changes could take at least 180 days to approve “unless otherwise determined by the EA”.  We believe that there must be categories of “minor changes” that the regulations recognize as being sufficiently minor and can be made much more rapidly.

+We strongly recommend that you follow your original intent and define the term “significant” in a way that will eliminate RFI Amendments for minor modifications.

  
	Will Dickinson

Placer County

Facility Services Department

	Concept 1:

General
	Summarized Oral Comment, August 22 Workshop: Likes idea of what we’re doing, but struggling with the need to identify “significant” change.

Need some specificity placed in the record on what is significant change.   

For example of modified permits, what about modifying the term “non-material change”?   Have some physical change but would have no impact.  The change may not be significant.

Mark DeBie said if the LEA doesn’t see the need for a condition, then the change would not be significant.

There is a consistency issue with LEAs saying when a condition is needed.

Mark DeBie noted there are more differences than similarities in facilities at different locations in the state.  Trying to find a balance between needing to address site specific conditions and consistency.

Other than placing condition in permit, would like more definition.  Make the definition of significance relate to CEQA.

Mark DeBie pointed to CEQA threshold in first question on the tree and said maybe that finding that a condition is needed could be linked to the first finding regarding CEQA documentation.

Likes the idea of having a modified permit structure, but current structure using the non-material term is limiting.  

A lot of projects low on the impact scale would not meet the modified permit criteria.  Any physical change shouldn’t always qualify for revised. 

Mark DeBie ran through the decision tree an example of a change from soil to some other material for ADC at the site.  The bottom line was if the SWFP restricted the use of ADC to soil then a change was needed to the permit, if the SWFP did not specify a limit to the type of material used for ADC then could be RFI amendment.  


	Paul Sherman

Norcal Waste

	Concept 1:

General
	Because “significant change” has not previously been defined in statute or regulation, there has been inconsistent handling by enforcement agencies (EA) of changes proposed by operators of a solid waste facilities.  The chaptered Assembly Bill 1497 (Montañez) statutorily obliged the CIWMB to adopt regulations that define “significant change in the design or operation of the solid waste facility.”  However, the CIWMB staff has instead developed a “decision tree” model to determine “significance of the change” and the associated required level of review and approval.  Within the model, the word “significant” has been removed from “change.”  By dropping the term “significant,” completely, the informal draft regulations can not be consistent with the intent of the legislation, the statutes, and the “Authority and Reference” standard provided by 1CCR §14 which requires agencies to adopt or amend regulations for which they are expressly permitted or obliged to do so.
	Donald Gambelin

Norcal Waste Systems, Inc.



	Concept 1:

General
	We suggest that the definition of “significant change” be rooted in the California Environmental Quality Act (CEQA) similar to 14CCR17225.800 is for waste tire facilities.  Fourteen CCR §17225.800 provides that for the purposes of permit issuance, (or PRC §42812), “substantial change” means …any change that may cause a significant effect on the environment.  Significant effect on the environment shall have the same meaning as provided in the State California Environmental Quality Act (CEQA) Guidelines.  The determination of significant effect shall be made in accordance with section 15064 if the State CEQA Guidelines (Title 14 of the California Code of Regulations).  We suggest for purposes of meeting the mandates and intent of AB 1497, and the purposes of Title 14, “substantial change” has the same meaning as “significant change.”

There is substantial guidance, case law, and local, state, and federal acceptance of what is significant as embodied by CEQA and its associated processes.  It is also, conveniently, rooted in the mission of protecting public health and safety and the environment.  This definition of “significant change” would define the parameters that put any change into either a discretionary or non-discretionary category.  We propose removing the Modified Permit process and simplifying the guidance with the following diagram.
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Categorizing changes in this way will ensure greater consistency and allow EAs the ability to procedurally determine, using CEQA as a basis, whether changes that may be significant at one facility are not significant at another.


	Donald Gambelin

Norcal Waste Systems, Inc.



	Concept 1:

General
	In the same vein, Section §16(3) clearly states that the CIWMB is obligated to use terms that have meanings “generally familiar” to those “directly affected by the regulations,” such as operators and the public.  In both workshops, the CIWMB has expressed their difficulty in reaching a definition.  As previously discussed, we suggest that the CIWMB use the definition of “substantial change” already embodied in 14CCR17225.800 and simply substitute “substantial” with “significant.”

In other words, the standard for whether a change is “substantial” under 17225.800 (and PRC §42812) is the same as the standard for whether the change is significant for all other waste facilities and permits.  The term “substantial” or “significant” and its link to the CEQA and permitting process serves to clearly identify when a discretionary project is also a “CEQA project” and subject to environmental review and the permit revision process.  By definition, it also establishes a benchmark for non-discretionary permit changes (or “non-discretionary projects” or “administrative” changes), which would not be a “significant change” and consequently not a “CEQA project.”  For these administrative-type changes (changes where a text change is necessary to the permit, but the text change does not facilitate a significant design or operation change), existing CEQA law and the Permit Streamlining Act already provide for an “expedited” permit revision process.  An EA would be able to advance a non-discretionary permit change to the CIWMB expeditiously when it is not subject to CEQA. 


	Donald Gambelin

Norcal Waste Systems, Inc.



	Concept 1:

General
	As for the Modified Permit process, neither statute nor the chaptered bill text call for the CIWMB to develop a new Modified Permit process or to clarify the level of consistency of the permit application to local land use entitlements.  Altering the scope of the power conferred upon the CIWMB through the statutes is also inconsistent with §14.


	Donald Gambelin

Norcal Waste Systems, Inc.



	Concept 1:

General
	With the introduction of the modified permit process, form CIWMB E-1-77 will need to be revised.  A check off box requesting for a modified permit process will need to be introduce under the heading of Type of Application.


	Patti Henshaw and David Tieu

Orange County LEA

	Concept 1:

General
	Summarized Oral Comment, August 22 Workshop: Since it seems like decisions will be made at the LEA’s discretion, will there be an appeals process if the O/O disagrees with the LEA’s decision?


	Chuck White

Waste Management

	Concept 1:

21580
	In addition to referencing Section 21660.2, Section 21660.3 needs to be referenced since it pertains to the noticing. 


	Patti Henshaw and David Tieu

Orange County LEA

	Concept 1:

21620
	We are most concerned with the language on page 1, line 21, that deletes the term “significant” from the regulations.  As pointed out above, one of the mandates of AB 1497 was for the CIWMB to define “significant change” -- not delete it altogether.  The resultant effect of this proposed language is that any change to an RFI, regardless of how minor, would trigger at least an RFI amendment process.  This means that even minor changes could take at least 180 days to approve “unless otherwise determined by the EA”.  We believe that there must be categories of “minor changes” (e.g., insignificant changes) that the regulations recognize as being sufficiently minor, or outside the purview of the EA, and can be made much more rapidly.  

From a broader permitting perspective there is growing pressure to include descriptions of all activities at a solid waste facility in the RFI – regardless as to whether all activities are actually regulated by the EA and CIWMB.  This could include activities that are not even subject to EA (or CIWMB) authority – such as AB 2020 drop-off centers.  In proposing these regulatory changes, the CIWMB surely is not suggesting that the addition or change of an AB 2020 drop-off program described in a facilities RFI cannot be added or moved to another location within a permitted facility without an RFI amendment.

We suggest an approach that is modeled after the permitting regulations of the DTSC that recognizes a class of “minor modifications” that can be made to a facility with minimal difficulty at hazardous waste facilities.  Because the EAs and the CIWMB deal with solid waste, we suggest a slightly more flexible approach than is required by DTSC for hazardous waste facilities.   

We believe that the regulations should provide that minor changes can be made at a solid waste facility without any discretionary action on the part of the EA or the CIWMB.  Minor changes should be able to be made immediately upon notice to the EA – and with necessary changes to the RFI, if required.  Of course, these minor changes should be also considered non-discretionary within the meaning of CEQA 

	Combined response:

Chuck White, Waste Management

Chuck Helget, Allied Waste

George Eowan, Calif Refuse Removal Council

Yvette Gomez Agredano, SWANA

Mary Pitto, Rural Counties Environmental Svcs

Patrick Sullivan, SCS Engineers

Charles Boehmke, LA County Sanitation Districts

	Concept 1:

21620(a)
	Summarized Oral Comment, August 22 Workshop: It concerns me that the word “significant” has been struck on Page 1, line 21.  

Does this mean ANY change would be subject to the 180-day process?  For example, a Take-Back facility, which is not even part of the SWFP?

You may want to add an exception to the RFI amendment process to clarify section 21620(a), give examples of changes that are out of the system.


	Chuck White

Waste Management

	Concept 1:

21620(a)
	Summarized Oral Comment, August 22 Workshop: Supports Chuck White’s comments.  Would like an avenue for dealing with administrative/ministerial changes that would be outside RFI Amendment and Modified Permit.

Shouldn’t be necessary to make an RFI application for every minor change that needs to be made, especially if clearly no impact on human health and the environment.

Have a list of minor changes in regulations, such as staffing changes, that only require a simple letter to be filed with the EA and added to the SWFP file.

Or, make the changes not subject to the revised permit process. 

Chuck can come up with a list. 

Be allowed to accumulate a list of changes and then proceed with them all together once a year or so via permit process, so not always filing application.

Frustrating when applications are kicked back because didn’t submit something exactly like LEA wants.

So much inconsistency on how SWFPs are handled.


	Chuck Helget, 

Allied Waste and BFI

	Concept 1:

21620(a)
	Summarized Oral Comment, August 22 Workshop: Likes the approach of streamlining the lower levels of permit changes.

If can provide a list, which doesn’t have to be all inclusive, but at least can provide clarity to LEAs.

If there are items that are below modified permit, then should be delineated and taken off the table, such as change to “site manager.”

ADC regulations did compile laundry list; this allows for specificity with flexibility.  This could be used and then could go beyond the ADC regulations and add more.

For decreased levels of threat to the public health and environment, why can’t we just say they’re non-significant?

It’s frustrating when applications are kicked back because of LEA’s pickyness.


	Chuck Helget, 

Allied Waste and BFI

	Concept 1:

21620(c)
	Grammatical suggestion, the wording (below) makes it sound like the operator is being processed, not the application.  This grammar also appears in the current regulation.  Since we are changing this section, please take the opportunity to correct this.  For example, you could delete the “and” between “21570” and “be” and insert “which shall.” 

(c) If the change in operation does not meet the requirements of section 21665(c), but does meet the requirements of section 21665(d) for a modified permit, the operator shall submit an application package for a modified permit pursuant to section 21570 and be processed by the EA pursuant to section 21650.  If the change in operation meets the requirements of section 21665(e) for a revised permit, the operator shall submit an application package for a permit revision pursuant to section 21570 and be processed by the EA pursuant to section 21650.

	Dave Otsubo

EA Section, CIWMB

	Concept 1:

21650
	The list of items the EA shall mail to the CIWMB should include specific documentation CIWMB staff would like as evidence of a Public Hearing.  Currently board staff request copies of the notice, list of attendees, etc.  These requests should be consistent.  Perhaps just a written statement from the LEA saying the meeting was held.


	Jacquie Adams

San Bernardino County LEA

	Concept 1:

21650(e)
	In addition to referencing Section 21660.2, Section 21660.3 needs to be referenced since it pertains to the noticing. 


	Patti Henshaw and David Tieu

Orange County LEA

	Concept 1:

21650(g)(3)
	Delete reference to Section 18221 as the section has been repealed.  Instead, replace with Title 14 CCR, Division 7, Chapter 5, Article 3.2 Reports of Facility Information which would be inclusive of RFIs for transfer/processing facilities, contaminated soil disposal sites, CDI facilities, etc.
	Patti Henshaw and David Tieu

Orange County LEA

	Concept 1:

21650(g)(3)
	Is the section 18221 (below) the same as 18221.6?  How about 18223.5?

(3) A certification from the EA that the permit application package is complete and correct, including a statement that the RFI meets the requirements of section 21600, 14CCR section 18221 or section 17863.


	Dave Otsubo

EA Section, CIWMB

	Concept 1:

21663(a)(3)
	The proposed regulations add a new term, “nonmaterial” that actually exacerbates the problem.  The definition of “nonmaterial” is a change that” …would not result in any physical change…”  This implies that any change that is physical would require, at minimum, a permit modification.

 
	Will Dickinson

Placer County

Facility Services Department

	Concept 1:

21663(a)(3)
	Summarized Oral Comment, August 22 Workshop: For example of modified permits, what about modifying the term “non-material change”?   Have some physical change but would have no impact.  The change may not be significant.

Mark DeBie said if the LEA doesn’t see the need for a condition, then the change would not be significant.  


	Paul Sherman

Norcal Waste

	Concept 1:

21665(a)
	Add after “18221.6” (below), “18223,” “18223.5”?

(a) The applicant shall submit an RFI amendment application package pursuant to section 21570 and section 21600, or 14 CCR sections 18221.5, 18221.6, or 17863 to the EA. The submittal shall contain only those items listed in section 21570(f) that have changed, are proposed for change or as otherwise specified by the EA.


	Dave Otsubo

EA Section, CIWMB

	Concept 1:

21665(b)
	Replace “subdivision” with “subsection” in order to be consistent with the hierarchy that has been established by the Office of Administrative Law for organizational headings.  


	Patti Henshaw and David Tieu

Orange County LEA

	Concept 1:

21665(c)
	Suggested language change for line 41, “..amendment(s) to the RFI without revising or modifying the permit if all of…” 


	Patti Henshaw and David Tieu

Orange County LEA

	Concept 1:

21665(c)
	For RFI amendments, permit modifications and permit revisions (or in other words, discretionary actions), LEAs are required by law to comply with CEQA – separate and distinct from regulations adopted by the CIWMB.  CEQA compliance can take many forms -- from exemptions all the way through EIRs.  EAs have to make a specific CEQA finding for each "approval" that they make.  For example, if an EA determines that an RFI amendment or permit revision approval is necessary, that EA can use a previous CEQA document that was prepared for a prior "approval".  Or the EA can prepare a Notice of Exemption, a negative declaration, or an EIR.  
The proposed regulations mistakenly continue to expand on the concept that EAs are required to look back to previous CEQA documents in order to determine if an operational or design change was specifically addressed in the previous CEQA document.  As further discussed below, this looking back will almost always result in a finding that the previous CEQA document did not address a design or operational change specifically (or apparently in order to meet the CIWMB’s test, “word for word”) because such document would have been prepared for an "approval" under a different set of circumstances.  

We request that the CIWMB provide guidance to EAs and write regulations to use past CEQA documents more appropriately (and certainly more in line with local agency use of past CEQA documents).  We believe that past CEQA documents (and CEQA case law and guidelines) should be used to determine if a proposed design or operational change presents a significant environmental consequence.  If an EA finds that the change is not significant, then a notice of exemption would be appropriate.  If a change is significant, and will lead potentially to significant environmental consequences, then additional CEQA review is warranted.   For example, we understand that most local planning agencies, as a rule of thumb, apply a “10% rule” to proposed changes.  Meaning, if a proposed change is within +10% of what was in a CEQA document, then the change is insignificant.  Thus, a change in traffic of up to +10% could be considered insignificant.

The proposed changes to Section 21665(c)(1) limit the discretion of an enforcement agency to approve modest changes at a facility as RFI amendments and may have the unintended consequence of unnecessarily limiting opportunities for meaningful public participation in that decision making process.  These changes also highlight long-standing concerns about the proper application of CEQA to the permit revision/RFI amendment process.

Existing Section 21665(c), as a whole, sets forth three criteria that must be satisfied in order to process a proposed change as an RFI amendment.  The first criteria deals with the relationship between the proposed change and CEQA and requires that either the proposed change is “consistent with all applicable certified or adopted CEQA documents” or “has been determined by the LEA that the change would not create any adverse impacts and is exempt from the requirements of CEQA.” The second criterion essentially requires that the proposed change be consistent with state minimum standards. The third criterion requires that the proposed change not conflict with any permit terms and conditions.  

Staff proposes to change the first criteria dealing with the relationship between a proposed change and CEQA by requiring that it meet both of the following conditions:

1. the proposed changes is consistent with the all applicable certified or adopted CEQA documents, and
2. a subsequent EIR is not required pursuant to Title 14, Chapter 3, Article 11 section 15162 and the EA has determined that no other environmental documentation should be developed regarding the change pursuant to section 15162(b),
If one applies a literal interpretation of the phrase “consistent with the all applicable certified or adopted CEQA documents” (i.e. the proposed change was specifically addressed in such documentation) then under the proposed regulatory language change a permit modification or revision would still be required even though no subsequent EIR is required and the EA properly determined that no other environmental documentation should be developed regarding the change and that the proposed change is consistent with state minimum standards and does not conflict with the permit terms and conditions.  

CEQA per se does not require this type of rigid consistency for a change in a project for which an EIR or Negative Declaration has been prepared.  If the intent of that language is merely to assure compliance with the requirements of CEQA, then this language is not necessary and should be deleted.  If the intent of this language is something different, please explain.  

The staff proposed changes to the second part of the first criteria are an improvement over the existing regulatory language, but nonetheless are unnecessarily restrictive.  Specifically, we believe that the RFI amendment should be permitted on the basis of an initial study and the adoption of Negative Declaration that requires a finding of “no significant impacts”. In effect, this would directly link the “significant change” language of PRC Section 44004 to “significant impact.” as determined under CEQA as was proposed to staff in an earlier letter.    Such a change would also enhance opportunities for meaningful participation in that decision-making process.  If an LEA believes that a proposed change will have no impact but also recognizes that it is a “close call”, the prudent course of action and one that facilitates public input would be to conduct an initial study and adopt a Negative Declaration (assuming the study confirmed the initial belief.)  Under the proposed language, the LEA would have locked himself and the operator into a permit revision or modification.  This creates a powerful incentive to proceed with a determination that no other environmental documentation should be developed and limits the opportunity for public input through the CEQA process. 

We submit that Section 21665(c)(1) should be amended to read:

the EA finds that the proposed change is consistent with all applicable certified and/or adopted CEQA documents or has been determined by the EA that the change would not create any adverse environmental impacts and is exempt from the requirements of CEQA; and a subsequent EIR is not required pursuant to Title 14, Chapter 3, Article 11 section 15162 and the EA has determined that no other environmental documentation should be developed regarding the change pursuant to section 15162(b), or the EA has prepared an initial study and adopted a negative declaration, and;


	Combined response:

Chuck White, Waste Management

Chuck Helget, Allied Waste

George Eowan, Calif Refuse Removal Council

Yvette Gomez Agredano, SWANA

Mary Pitto, Rural Counties Environmental Svcs

Patrick Sullivan, SCS Engineers

Charles Boehmke, LA County Sanitation Districts

	Concept 1: 

21665(c)
	Summarized Oral Comment, August 22 Workshop: Reference to Title 14 section 15162(b) (CEQA).  Mark DeBie said that if you have certified EIR or adopted negative declaration, an LEA would not t have to do a subsequent EIR if certain criteria are met as outlined in 15162.  If one can’t make the findings then a subsequent EIR is not required.  However the lead agency (LEA) could complete a Negative Declaration or addendum or do nothing. If they do nothing then the document would be consistent with CEQA, if LEA does any additional documentation then the change would not be consistent with CEQA.

Need clarity for LEA in making finding of when a negative declaration, addendum is required.

A flow in decision-making would be helpful.

Mark DeBie said that it could be clarified in regulation on how 15162 would flow.

Mark DeBie asked that written comments include a list of changes that would not require an RFI amendment or changes to the permit.


	Chuck Helget, 

Allied Waste and BFI

	Concept 1: 

21665(c)(1)
	The “and” should be replaced with an “or” so that the sentence reads, “….section 15162 or the EA has determined that no other environmental documentation should be developed regarding the change……” to provide the opportunity for administrative type updates to an RFI.  There will be situations, such as personnel or equipment updates, when the RFI requires updating and a CEQA finding is not applicable.  As written, the proposed regulations require an EA to make a CEQA determination in all proposed RFI amendments.


	Rebecca Lafreniere

San Diego City LEA

	Concept 1: 

21665(c)(1)
	Summarized Oral Comment, August 22 Workshop: Page 4, line 42 and page 5 line 1-2 , draft regulations replaced “or” with “and” which removed flexibility for LEAs.  This needs to be changed back.

	Rebecca Lafreniere

San Diego City LEA

	Concept 1: 

21665(c)(1)
	Summarized Oral Comment, August 22 Workshop: Page 4-5, 21665(c)(1) dealing with CEQA Implications of reference to 15162

Page 4, line 43, strikeout seems to be narrowing LEA’s discretion, limiting unnecessarily the option of the LEA to say exempt from CEQA.   

Look at 15162

LEA might look at a change that wasn’t specifically analyzed in original CEQA documents and not sure if impacts, then finds in initial study that no impact (negative declaration), is LEA then precluded from saying no other documents needed.  Could you process as RFI amendment with negative declaration or mitigated negative declaration?

Mark DeBie indicated that as the regulations are drafted if additional CEQA was needed to process then couldn’t be processed as RFI amendment.

What if negative declaration says no impact?

Mark DeBie noted it would be modified or revised.

Would like to tie to CEQA.  Use CEQA for determining significant change.


	John Cupps

	Concept 1: 

21665(c)(3)
	Please define “terms” and “conditions” as it pertains to the Solid Waste Facility Permit.  By defining “terms” and “conditions”, it provides a clear understanding for the EAs and the operators to determine if the SWFP is to be revised, modified, or undergo a RFI amendment.  If “terms” and “conditions” will not be defined, please add regulatory language that allows the EAs to define “terms” and “conditions”.


	Patti Henshaw and David Tieu

Orange County LEA

	Concept 1: 

21665(d)
	OCLEA suggests that any permit that can be change through the Modified Permit Process be consistent with all certified or adopted CEQA documents.   


	Patti Henshaw and David Tieu

Orange County LEA

	Concept 1: 

21665(d)(1)
	(1) The proposed change is not a change to the “design” or “operation” . . . Language should be revised to read: The proposed change will not result in a change to “design” or “operation” . . . 


	Rebecca Lafreniere

San Diego City LEA

	Concept 1: 

21665(d)(2)
	Subsection (d)(2) is confusing in how changes in the design or operation would classify as a nonmaterial change when by definition a nonmaterial change involves no change to the approved design or operation (paradox).  Can the CIWMB provide examples in the Statement of Reasons on situations that would qualify for the modified permit process?    
	Patti Henshaw and David Tieu

Orange County LEA

	Concept 1: 

21665(d) Note: Decision Tree
	Decision Tree illustrating the process used by the EA in determining whether a proposed change qualifies as an RFI amendment, modified permit or revised permit:

The Modified Permit Decision Tree language is grammatically ambiguous since it asks for a response to a negative question.  Leaving this language in the final version could cause confusion as to whether a “yes” or “no” is the appropriate response.

The first question in the Decision Tree should be rewritten without the word “not” and with the suggested language revision:

Will the proposed change result in a change to the “design” or “operation” of the facility (defined in Title 27 section 21663(a)(1) and (2) …?

The meaning of a “yes” or “no” to the above question would be much clearer and remove the ambiguity of how to proceed in the Decision Tree.  However, this would require a change in the second row of the far right column.  A “yes” answer would result in continue the evaluation down through the Decision Tree while a “no” answer would qualify the application for a modified permit.  Therefore the box on the far right side of the second row should be changed to read: If “no” the change qualifies as Modified.

Also, regarding the Decision Tree: The word change should be inserted into the second, third and fourth rows of the far right hand column as shown above.

	Rebecca Lafreniere

San Diego City LEA

	Concept 1: 

21665(d) Note: Decision Tree


	Change the three boxes on the right side of the decision tree that apply to the modified permit to read:

If “Yes” the proposed change qualifies as a Modified Permit
	Dave Otsubo 

EA Section, CIWMB

	Concept 1: 

21666
	The solid waste industry strongly supports the language contained in Section 21666 that provides for a process to appeal an action by the EA in the interpretation of these regulations.  We request that this or similar provisions be specifically included in the final regulations.


	Combined response:

Chuck White, Waste Management

Chuck Helget, Allied Waste

George Eowan, Calif Refuse Removal Council

Yvette Gomez Agredano, SWANA

Mary Pitto, Rural Counties Environmental Svcs

Patrick Sullivan, SCS Engineers

Charles Boehmke, LA County Sanitation Districts



	Concept 1: 

21666(a)
	(a) The EA shall determine if the RFI amendment(s) meet the requirements of section 21665(c) within 30 days of receipt and either accept or reject some or all of the amendment(s).

How can we reject some of the amendments?


	Jacquie Adams

San Bernardino County LEA

	Concept 1: 

21666(a)-(c)
	Shouldn’t the EA just deny the application in all cases, just to close out that application?
	Dave Otsubo 

EA Section, CIWMB

	Concept 1:

21675(a)
	The provisions of Section 21675 do not appear to recognize that a five-year review may also result in a modified RFI without necessarily involving a permit modification or revision.  Thus, we request that the following change be made to 27 CCR 21675 (a)

(a)  Except as provided in section 21680, all full SWFPs and accompanying RFIs shall be reviewed and, if necessary modified or revised and/or the RFI amended, from the date of last issuance at least once every five years.
	Combined response:

Chuck White, Waste Management

Chuck Helget, Allied Waste

George Eowan, Calif Refuse Removal Council

Yvette Gomez Agredano, SWANA

Mary Pitto, Rural Counties Environmental Svcs

Patrick Sullivan, SCS Engineers

Charles Boehmke, LA County Sanitation Districts

	Concept 1:

21685(b)
	So, the executive director will have authority to object to a (modified) permit?
	Dave Otsubo 

EA Section, CIWMB

	Concept 2:

21660
	Maintain current requirement from Title 27; Division 2, Section 21660 for all permit applications and RFI amendments.  Cross-reference in Title 14 for registration, standardized, and CDI, referring back to Title 27.  Implement new noticing requirements for RFI Amendments and Permit Modifications that utilize web postings on Operator’s, EA’s, and Board’s web sites; hard copy posting on local jurisdiction’s public notices board; or a temporary sign at the facility’s/proposed facility’s main public entrance.  These noticing requirements would also apply to new and revised permits.

For new and revised permits, use 1497/CDI noticing and public hearing regulations as model.  Delete language in CDI regulations that pertain to noticing and public hearing.

Define “public hearing” as an informational meeting.

Why do the public notices and hearings apply to new permits?  AB1497 only addresses changes to existing permits.  


	Jacquie Adams

San Bernardino County LEA

	Concept 2:

21660
	Summarized Oral Comment, August 22 Workshop: Page 10, line 14, issue 2 - Holding public meetings for new permits wasn’t intent of 1497, should be removed.  


	Lori Holk

Riverside County LEA

	Concept 2:

21660
	Within the proposed regulations, the CIWMB drafted regulatory language that would require information meetings to be held for operators submitting an application for revised permits and new permits.  The informational hearing requirement for revised permits is a result of AB 1497.  However, neither AB1497 nor any other statute requires an informational hearing for new permits.  Therefore, the OCLEA questions the necessity to conduct an information hearing for a new solid waste facility considering that prior to the EA issuing the permit, the project was subject to the California Environmental Quality Act and was subject to approval from land use authorities such as planning commissions, city councils, and Board of Supervisors.  The informational meeting is therefore redundant provided these public hearings have taken place.  However, OCLEA does recognize that there may be occasions that an environmental document such as a Negative Declaration is administratively adopted by a planning department without going through a public hearing process thereby limiting public outreach.  Therefore, the OCLEA is suggesting that an informational hearing for new permits only be required if the environmental document and analysis was not approved by the planning commission, city council, Board of Supervisors, or similar entity.  


	Patti Henshaw and David Tieu

Orange County LEA

	Concept 2:

21660
	I listened to the AB 1497 workshop on Monday and reviewed the draft regulations.  They look reasonable, with the following exception.  Providing public notice for RFI amendments would be much more than what is necessary or required in any current laws.  I think you should strike out all references to RFI amendments, and retain the language regarding permit modifications in the newly added section 21660.


	Lisa Sloan

Santa Barbara County LEA

	Concept 2:

21660
	Summarized Oral Comment, August 22 Workshop: Is there a charge to the public for noticing by the LEA in the proposed regulations?  I’ve heard about a regressive policy for charging the public a fee for notices and copies of SWFP docs, etc.  We would not support any regulations that mandate the public be charged for such information.


	Scott Smithline

Californians Against Waste

	Concept 2:

21660.1
	Seems like a lot of noticing for possibly very small RFI amendments.  What if public objections are received?  What is the EA ‘s responsibility?
	Dave Otsubo 

EA Section, CIWMB

	Concept 2:

21660.1(b)
	AB 1497 only established new requirements for changes to facilities that are not authorized by an existing permit.  Thus, the new provisions of these regulations should only apply to those changes that require a change to the permit.  If the permit itself does not change, then the new provisions related to public notices and public meetings should not apply.  We question whether changes to a RFI that do not result in any change to the facility permit should be subject to these extensive new requirements.  We request that the provisions related to AB 1497 only apply to those situations when the language of the permit must be changed.  Minor changes and RFI changes should not be subject to any additional new procedural requirements.  We specifically request that the notification requirements for RFI amendments that do not result in Permit Modifications or Revisions be dropped from the proposed regulations (e.g., subdivision (b) of proposed Section 21660.1).


	Combined response:

Chuck White, Waste Management

Chuck Helget, Allied Waste

George Eowan, Calif Refuse Removal Council

Yvette Gomez Agredano, SWANA

Mary Pitto, Rural Counties Environmental Svcs

Patrick Sullivan, SCS Engineers

Charles Boehmke, LA County Sanitation Districts

	Concept 2:

21660.1(b)
	The solid waste industry supports the notice publication requirement for RFI Amendments and Permit Modifications in Section 21660.1 but we are requesting clarity regarding the time for the notice to be posted as follows:

(b) Publication of Notice for RFI Amendment and Permit Modification Applications

In addition … the publication (in hard copy or electronically) shall occur at one or more of the following locations 10 days prior to EA accepting the application for filing:

This change will ensure that the notice is posted prior to acceptance for filing but after receipt of the proposed change and also avoid the expense of providing notice if the EA determines the application is not complete or correct.


	Combined response:

Chuck White, Waste Management

Chuck Helget, Allied Waste

George Eowan, Calif Refuse Removal Council

Yvette Gomez Agredano, SWANA

Mary Pitto, Rural Counties Environmental Svcs

Patrick Sullivan, SCS Engineers

Charles Boehmke, LA County Sanitation Districts

	Concept 2:

21660.1(b)
	Summarized Oral Comment, August 22 Workshop: Page 11, line 14, (b) Says “EA shall” instead of as deemed appropriate by LEA.  Make the list of publication locations (1 thru 5) optional, rather than requiring the LEA to do one of them.


	Greg Pirie

Napa County LEA

	Concept 2:

21660.1(b)
	The proposed language, “The publication shall occur at one or more of the following locations 10 days prior to EA accepting the application:” implies that the EA will accept the application package.  The proposed language does not allow for situations when the EA rejects the application package on days 20 through 30.  Language should be revised to read:   The publication shall occur at one or more of the following locations 10 days prior to EA accepting or rejecting the application:”  

In light of the above, this section should include language that Publication of Notice for RFI Amendment and Permit Modification Applications is not required for applications rejected in the first 20 days of receipt by the EA.


	Rebecca Lafreniere

San Diego City LEA

	Concept 2:

21660.1(b)(2)
	For all “temporary signage,” the threshold should be a minimum sign size.
	Dave Otsubo 

EA Section, CIWMB

	Concept 2:

21660.2(a)
	Is there a need to add Standardized Permits to the language because Standardized permits are still in regulations as a tier permit?    
	Patti Henshaw and David Tieu

Orange County LEA

	Concept 2:

21660.2(c)(3)
	An extension of the public notice requirement may be necessary in certain cases but the language in the proposed regulations is entirely open-ended.  We propose revising section 21660.2 (c) as follows:

(3) EAs may undertake additional measures to extend public notice by up to an additional 30 days and to encourage attendance by any persons who may be interested in the facility that is the subject of the meeting.

	Combined response:

Chuck White, Waste Management

Chuck Helget, Allied Waste

George Eowan, Calif Refuse Removal Council

Yvette Gomez Agredano, SWANA

Mary Pitto, Rural Counties Environmental Svcs

Patrick Sullivan, SCS Engineers

Charles Boehmke, LA County Sanitation Districts

	Concept 2:

21660.3(a)(7)
	(7) Statement indicating where the file is available (Date, time, and location) for public inspection.

Public review is better than public inspection.

	Jacquie Adams

San Bernardino County LEA

	Concept 2:

21660.3(a)(7)
	What file? What is in the file?
	Dave Otsubo 

EA Section, CIWMB

	Concept 2:

21660.3(a)(10)
	Delete Subsection 21660.3(a)(10).  As specified in the draft regulations, the informational meeting is not equivalent to a public hearing where a decision is made on a project or agenda item.  The decision by the EA to accept the application was made prior to the informational hearing.  Therefore, the public should not be misguided to interpret that Section 44307 of the PRC allows the public to challenge the EA’s determination to accept an application for a revised/new permit or to issue a permit.  Section 44307 is only to be used by the public to allege that the EA failed to act, presumably to protect public health and safety by issuing violations, enforcement orders, etc.  
	Patti Henshaw and David Tieu

Orange County LEA

	Concept 2:

21660.4
	The solid waste industry strongly supports the provisions of these regulations that allow previously held public meetings on the same project to meet the public meeting requirements of these proposed regulations.  We request that these provisions, particularly proposed Section 21660.4, be retained in the final rule.


	Combined response:

Chuck White, Waste Management

Chuck Helget, Allied Waste

George Eowan, Calif Refuse Removal Council

Yvette Gomez Agredano, SWANA

Mary Pitto, Rural Counties Environmental Svcs

Patrick Sullivan, SCS Engineers

Charles Boehmke, LA County Sanitation Districts

	Concept 2:

21660.4
	”In order for this substitution to be valid, the EA must have been involved in the previously held meeting to the degree of being present and available to answer questions regarding the SWF permitting specifications from the public, other entities, or officials in attendance at the meeting”  is ambiguous and can lead to challenges of validity.  

Suggest expanding this section to include examples of how an EA can demonstrate its “involvement” at another agencies’ meeting.  Proposed examples are as follows:


a).  EA is included as a participating agency in the public notice package, or
b).  EA provides testimony at a meeting that it is available to answers questions 
      on the SWF permit process during public testimony, or
c).  Agency representative announces during its public meeting that EA is present and available to answer questions on the SWF permit process?


	Rebecca Lafreniere

San Diego City LEA

	Concept 2:

21660.4
	Summarized Oral Comment, August 22 Workshop: Page 13, line 4, what is the definition for the word “project” as used in current context?

Is it possible that some “projects” would slip through the cracks?

What about if the project changes along the way?  What happens then?


	Scott Smithline

Californians Against Waste

	Concept 2:

21660.4
	Summarized Oral Comment, August 22 Workshop: Substitution of meetings: check to make sure it is the same as requirements for new meetings.


	Scott Smithline

Californians Against Waste

	Concept 2:

21660.4
	Summarized Oral Comment, August 22 Workshop: Page 13, line 6, may want to revisit the proposed language because sometimes the planning commission does cover SWFP information in necessary depth at their meetings to make it unnecessary for the LEA to attend the meeting.


	Greg Pirie

Napa County LEA

	Concept 2:

21660.4(a)(7)
	What file?  What is in the file?
	Dave Otsubo 

EA Section, CIWMB

	Concept 2:

21660.4(a)(9)
	Delete Subsection 21660.4(a)(9).  As specified in the draft regulations, the informational meeting is not equivalent to a public hearing where a decision is made on a project or agenda item.  The decision by the EA to accept the application was made prior to the informational hearing.  Therefore, the public should not be misguided to interpret that Section 44307 of the PRC allows the public to challenge the EA’s determination to accept an application for a revised/new permit or to issue a permit.  Section 44307 is only to be used by the public to allege that the EA failed to act, presumably to protect public health and safety by issuing violations, enforcement orders, etc.  
	Patti Henshaw and David Tieu

Orange County LEA

	Concept 2:

18104.2(f)
	With the requirement to hold an informational meeting for Registration Permits applications, the timeframes for the EA to issue the Registration Permit to the applicant needs to be revised. Once the EA accepts the application, an informational meeting is to be held within 30 days.  Therefore, the Registration Permit should be mailed to the applicant 5 days after the informational meeting takes place.  However, if the informational hearing was held at least one year prior to the EA receiving the application package, the Registration Permit can be mailed to the applicant within 5 days of the EA filing the application.  


	Patti Henshaw and David Tieu

Orange County LEA

	Concept 2:

18105.2(f)
	Similar to comment for Issue 2: 18104.2(f).   Change 15 days to 30 days.  


	Patti Henshaw and David Tieu

Orange County LEA

	Concept 2:

18105.2(h)
	Similar to comment for Issue 2: 18104.2(f).   Change 15 days to 30 days.  


	Patti Henshaw and David Tieu

Orange County LEA

	Concept 3
	Summarized Oral Comment, August 22 Workshop: I’m concerned about the timing on issuing SWFPs and local land use decisions.  Shouldn’t the Board be withholding permits if they have an idea or finding by the local agency that the SWFP is not consistent with local land use approvals?  


	Scott Smithline

Californians Against Waste

	Concept 3:

21563(d)(2), 21570(f)(9), 18101(e)
	We also support maintaining a separation between the solid waste facility permit process and the conditional use permit (CUP).  The proposed regulations include what appears to be an affirmative statement that “Correct” does not include a correctness review of the CUP.  While we support this statement in concept, we are struggling with the proposed language inserted on Line 35-36, Page 17 and Line 21-22, Page 21.  We would prefer that this language be deleted and that similar language be added on Line 26, Page 19 as follows:

(9) Land Use and/or Conditional Use Permits (This does not require a review of the land use or conditional use permit, only a verification that a land use permit or conditional use permit exists for the project.)


	Combined response:

Chuck White, Waste Management

Chuck Helget, Allied Waste

George Eowan, Calif Refuse Removal Council

Yvette Gomez Agredano, SWANA

Mary Pitto, Rural Counties Environmental Svcs

Patrick Sullivan, SCS Engineers

Charles Boehmke, LA County Sanitation Districts

	Concept3:

21563(d)(2), 21570(f)(9), 18101(e)
	As for the Modified Permit process, neither statute nor the chaptered bill text call for the CIWMB to develop a new Modified Permit process or to clarify the level of consistency of the permit application to local land use entitlements.  Questions of local land use fall outside of the scope of the authority of responsible agencies such as the LEA and the CIWMB.  Altering the scope of the power conferred upon the CIWMB through the statutes is also inconsistent with §14.


	Donald Gambelin

Norcal Waste Systems, Inc.



	Concept 4:

21570(f)(12)
	For similar reasons we continue to disagree with the proposed regulatory language aimed to track community outreach efforts.  The proactive environmental justice (EJ) and community interaction suggested by the phrase “outreach efforts” is not met by a collection of the proposed operator-provided list of all hearings held and notices distributed applicable to the proposed permit action.  Aggressive reporting mechanisms during the review of permits and revisions already exist; each agenda item on every permit or permit revision now includes a comprehensive summary of EJ activities and community outreach efforts.  While we value community outreach in its generally understood definition, we request that the CIWMB redefine their definition within this regulation, as a simple log does not insure that community outreach efforts are as intended by Assembly Member Montañez.


	Donald Gambelin

Norcal Waste Systems, Inc.



	Concept 6:

General
	In a final effort to remain consistent and true to the legislative intent and with 1CCR16, if the CIWMB goal is to “apply to other solid waste operations and facilities [Construction, Demolition and Inert Debris] regulatory requirements,” we request that the CDI surprise random inspection regulations provided in Title 14 be applied directly to all facility types.  We believe the suggested language below, taken from 14CCR§17383.6)g) and §17388.3(b) addresses the application, the permissiveness, the surprise and flexibility sought.

Solid waste operations shall be inspected as necessary by the EA to verify compliance with State Minimum Standards.  Inspections shall be conducted monthly, unless the EA determines a lesser frequency is sufficient, but in no case shall the inspection frequency be less than annual. To the greatest extent possible, all inspections shall be unannounced and shall be conducted at irregular intervals.
	Donald Gambelin

Norcal Waste Systems, Inc.
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Is the proposed change significant?


Ask


#1 Does the proposed change conflict with the SWFP terms and conditions?


No?


Yes?


Yes?


#2 Does the proposed change result in a potentially significant impact to the environment or public health or safety?


No?


The proposed change is not Significant.  A non-discretionary approval is needed for the operator to implement the change.


The proposed change is significant.  One of two discretionary approvals is needed:

� A Request for Facility Information

� A Permit Revision 


Use the previous CEQA documents and case law for guidance



