Permit Implementation Regulations (AB 1497)

Notes From April 7, 2005 Public Workshop in Diamond Bar
Clarification Questions Asked During the Presentation

ISSUE 1 SIGNIFICANT CHANGE AND MODIFIED PERMIT
Q. Can you give an example of a permit change that would qualify for a modified permit?

A. Mark DeBie, CIWMB: There are examples on the backside of Attachment C.

Q. How does an LEA use numbers 1, 2, and 3 on the decision tree for non-CEQA documented sites if the facility never applied for a change before?

A. Mark DeBie, CIWMB: Numbers 1, 2, and 3 are criteria currently in regulation that are used by LEAs in making their determination if proposed changes qualify as RFI Amendments, and LEAs would keep employing these criteria.

Q. Are CEQA documents already on file used for this process?
A.  Mark DeBie, CIWMB: Yes.
Q. What if there are no CEQA documents?

A. Mark DeBie, CIWMB:  If none, then the LEA would pass #1 since there is no CEQA and continue moving down the decision tree.

Q. What if there are no CEQA documents to deal with?

A. Mark DeBie, CIWMB: Per existing law, the LEA would move on since there is no CEQA to look at, which would be consistent with CEQA, and the LEA would continue moving down the decision tree. 
Q. The decision tree appears to address expansions, but what about reductions of activities?

A. Mark DeBie, CIWMB: The decision tree is designed to handle all changes equally – expansions and reductions.  Maybe we need to have a special case for reductions.  This comment/question came up at the Sacramento workshop and we realize we may need to revise the decision tree to include this type of situation given the testimony we have received.

Q. Would delegated approval still require a hearing?

A. Mark DeBie, CIWMB: Yes for now, since the permit would still need to be revised.
ISSUE 2 PUBLIC NOTICING AND HEARING REQUIREMENTS
Q.  If I have a new transfer station or new landfill and have already done a public hearing for CUP/CEQA can this hearing substitute for the 1497 hearing requirement?

A.  Mark DeBie, CIWMB: This will be covered later in today’s presentation.

Q. For community outreach, are you looking at activities outside the permit revision process, i.e., any kind of community outreach that a facility does; the whole spectrum, anytime?

A.  Mark DeBie, CIWMB: Right now we’re looking at all ongoing activities, the bigger universe.  We are aware of large landfills having monthly meetings with communities and would like to capture this. 

ISSUE 3 RELATIONSHIP OF SOLID WASTE FACILITIES PERMIT TO LOCAL LAND USE
Q. Looking at the land use Attachment E, is this an application to the LEA or not?
A. Mark DeBie, CIWMB: Existing regulation just says have to have a CUP, but doesn’t talk about consistency.  We are not talking about having the LEA make a consistency finding; the information would be coming from the planning agency.

Q. Relationship of CUP to CEQA, any discussion with this and the LEA’s role? Is an LEA supposed to look at conflicts between SWFP and CUP?

A.  Mark DeBie, CIWMB:  No. LEAs require inclusion of the CUP with the SWFP application. There are different ways LEAs are handling the review or non-review of the CUPs.  We are looking for a solution that provides consistency on what LEAs do.

Q.  Will there be future CIWMB efforts to address CEQA?

A.  Mark DeBie, CIWMB: Not sure if there is another key issue in one of the other regulation packages, but there might be.

Q.  So if an applicant already discussed with the local planning department its intentions for facility changes prior to going to the LEA with an application and certification, is that what this approach is looking for? 

A.  Mark DeBie, CIWMB: Yes.  The applicant should be providing the LEA with the results of their discussion on proposed changes with the planning department. 

ISSUE 4 TRACKING COMMUNITY OUTREACH EFFORTS, ISSUE 5 FIVE YEAR PERMIT REVIEW NOTICING, AND ISSUE 6 SURPRISE RANDOM INSPECTIONS

No questions.
Oral Comments At Workshop
Marilyn Kamimura, Concerned Citizens of North Whittier/Avocado Heights: 

General comments - Has an issue with how the County of Los Angeles handles enforcement at Material Recovery Facilities (MRFs).  Local land use planning department doesn’t make good decision on Acme Services facility and doesn’t place facility in the right area.  Residents have to connect the local air district, who has issued violations to the facility, with the LEA.  If the LEA is part of the local Health Department then why isn’t the LEA looking out for public health.  LEA has stated they are severely understaffed and can only get out to facilities once a month.  When MRFs are built, somehow the LEA should consult with the owner regarding the design of the MRF to make sure trucks go over scale.  Use violations when considering giving/revising a permit.  How did the Acme Services facility get an extension to operate 24 hours?  If SWFP is written wrong or not,  the CIWMB had to accept the permit.
Mark DeBie, CIWMB: If information in permit is false and erroneous that would void a permit.  If information is correct, the operator has entitlement to operate that way.  Code enforcement enforces CUP conditions, not LEA.
Sam Perdomd, Consolidated Disposal Service: 
Issue #1 – Operates 3 transfer stations in Los Angeles.  Will you consider conversion technology as a significant change; is conversion technology considered a bona fide technology?  Will conversion technology be bona fide diversion for credit?
Mark DeBie, CIWMB: If adding conversion technology to an existing site, the permit would need to be revised, although it probably wouldn’t clear CEQA.  The LEA would want to put in terms and conditions in the SWFP.  This would make it a significant change (question #6 on Attachment C) and require a revision of the permit. 
Lisa Sloan, Santa Barbara County LEA:
Issue #2 – Likes the idea of the public hearing being an informational meeting and noticed as that.  The intent of AB 1497 was for permit revisions, not new permits.  Hearings are already required for CEQA for new permits.  No need to host an evening meeting for new facility applications because there is plenty of opportunity to substitute a like meeting on the same project.

Mark DeBie, CIWMB: Agrees with information.  New permits can use hearings in place of 1497 hearing requirement; but if no hearings have been held, then at least 1 hearing must be held.

Lisa Sloan: Regulation needs to say the LEA can use previous hearing for new permits.

Mark DeBie: The proposed language would be a variation of this.

Issue #3 – Through AB 1220, it distinguishes separate jurisdictional responsibility and therefore LEAs should not get too involved in the CUP review process, not LEA’s role.

Mark DeBie, CIWMB: The issue is more of when the application is complete.

Issue #5 – LEA already has authority. Santa Barbara has already been doing 5 year permit review noticing.
Mark DeBie, CIWMB: LEAs have authority, but CIWMB asked LEAs to carry it out every time.

Karry McNeil, San Diego County LEA:
Issue #2 – Would like clarification on Attachment B, #3 – Maintain Written Comments, i.e., provide protocol on verbal comments that are made and what LEA is suppose to do with them.   Also #4 – Signage at Facility, is it during time of hearing only?  San Diego County has been doing #7 – Posting on LEA Web site on the list and has found it to be very effective.  Also include the LEA’s website in a public notice for more information.  

Mark DeBie, CIWMB: #3 is existing regulation.  #4, we’re looking at (1) permanent signage where a phone number is provided if someone sees a problem at the site; we understand that this could be a problem for the LEA by making them a clearinghouse for all questions. We’re also looking at (2) temporary signage if a permit is pending. #8 would include posting on the CIWMB’s Web site.  

Diane Wilson, Kern County LEA:
Issue #2 – There is at least one facility that crosses three counties.  It is used by military base for MSW. How far out is a public notice suppose to reach?  Some facilities are up to 2 hours away from the LEA and hearings can be time consuming and staff intensive.  There should be limits on how far one has to notice.
Issue #1 – Good approach.

Issue #5 – LEA has been doing this for all permits except registration.  Ok to change responsibility to LEA.

Issue #4 – LEA is willing to include community outreach efforts in an application package when submitting to CIMWB and doesn’t have a problem with getting operator’s information if it is helpful. 

Marilyn Kamimura, Concerned Citizens of Northern Whittier/Avocado Heights:
Issue #3 - What are the standards for LEAs?  County planning makes bad decisions.  Planning looks at master plan not individual plans.  AQMD and LEA should help the planning dept make land use decision.  Planning should be aware of problems.  LA County is not efficient. 

Robert Fifarek Allied Waste Industries:
Issue #1 – When using the decision tree, would the LEA’s determination be independent of the CIWMB?

Mark DeBie, CIWMB: It would be similar to what is currently done with RFI amendments.  CIWMB staff would help LEA navigate/provide guidance.  

Robert Fifarek: Any coordination between local planning agencies and LEA for purposes of reviewing CEQA or does LEA interpret CEQA requirements? 

Mark DeBie: This is existing regulation.  Broad mail out to 4000.

Robert Fifarek: Could a third party do the determination for the LEA on the decision tree? There should be some document to help in review of decision tree.  This could evolve into a certifiable document that the LEA could have prepared by a third party.
Mark DeBie: We can look at this idea.

Ben Matye, Riverside County Waste Management Department:

Issue #2 – Shouldn’t advertise meeting as a “hearing.” It is an excellent to get rid of phrase “hearing,” but should keep as informational meeting.  

Issue #1 – Addition of a modified permit process is far more important than trying to “define” significant change.  More important to define “what is” versus “what is not.”  

Marilyn Kamimura, Citizens of Northern Whittier/Avocado Heights:
General comment - Why is LA County LEA appointed as part of the County Health Department?

Mark DeBie, CIWMB:  Thanked Marilyn for her comment and advised her that they were not related to the issues being discussed at today’s workshop, but that he would gladly remain after the workshop to discuss her questions and comments.

Kathy Kefauver, Santa Barbara County Public Works, Resource Recovery and Waste Management Division:
Issue #’s 2 & 3 – If LEA notices the planning department when they have a permit change, then it may do away with Issue #3 because the planning department would know what’s going on and would likely bring forth comments/concerns as they relate to the CUP.

John Arnau, Orange County Integrated Waste Management Department:
Issue #2 – If CEQA is a negative declaration, there will have been no hearing.  If AB 1497 hearing gets wild with public comments, what will be the role of the LEA?

Mark DeBie, CIWMB: Clearly procedures are needed to clarify the responsibility of the LEA in dealing with public comments at hearing.  If real potential impact comes up at 1497 hearing, LEA should still address any potential impacts through CEQA.  

John Arnau: Won’t AB 1497 push LEAs to get applicants to write EIRs instead of negative declarations so that the hearing is addressed.

Mark DeBie: Can’t say what would happen. Look statewide and see pretty much the same kind of hearing with new facilities. This approach is just supposed to allow for substitute hearings if it’s appropriate and in compliance with the regulations.  We’ll definitely need to clarify what the meetings are for and the expectations.

Diane Wilson, Kern County LEA:
Don’t increase timeframe for allowing substitute hearings.  CEQA was completed two years ago; it’s became a controversial project.  Concerned individuals living 12 miles away and upwind, wouldn’t have been notified.  Agree, need to clarify.  Good for new permit to have hearing because of time passing.  At the very least, LEAs should have discretion in holding hearing since so controversial.  One year may be good and fully acceptable.  Should have application at end because project can shift due to CEQA mitigation. 
Mark DeBie, CIWMB: The timeframe for allowing substitute hearings could be shorter versus longer.  We could allow LEAs the discretion of deciding to hold a meeting or not (based on certain factors, such as community interest, current political climate, new residential development, etc.).
Written Comments Received At Workshop
Jacquie Adams, San Bernardino County LEA:

The term “physical change” in step 5 of the proposed Decision Tree is misleading!  The example Mark de Bie gave was correcting the acreage of a footprint…just correcting the number not a physical change.  There needs to bre a different word, perhaps “corrective” change or “real” change.

How would a modified permit be affected or affect the 5 Year Permit Process?  This needs to be spelled out in the regulations.

John McNamara, CRRC:

1. What is the Radius of Notice for the hearing?

2. Does the LEA or operator need to respond to comments during the hearing?

3. Will comments be recorded in an official transcript or record?

Paula Harold, San Bernardino County LEA:

Issue 2 – Will it be required to keep a record of attendees and comments made at the public hearing?  Will it be required to record the public hearing?  Will there be any requirements on what time of day the public hearings are held?

PAGE  
5

