Permit Implementation Regulations (AB 1497)

Notes from August 22, 2005 Public Workshop 
Summarized by CIWMB staff

Chuck White, Waste Management

Since it seems like decisions will be made at the LEA’s discretion, will there be an appeals process if the O/O disagrees with the LEA’s decision?

Mark DeBie pointed out that the current regulation Title 27 section 21620 addresses the appeals hearing panel and the proposed draft regulations do the same.  Refer to Page 1, lines 28-29 and Page 6, lines 13-14.

It concerns me that the word “significant” has been struck on Page 1, line 21.  

Does this mean ANY change would be subject to the 180-day process?  For example, a Take-Back facility, which is not even part of the SWFP?

You may want to add an exception to the RFI amendment process to clarify section 21620(a), give examples of changes that are out of the system.

Chuck Helget, Allied Waste and BFI

Supports Chuck White’s comments. 

Would like an avenue for dealing with administrative/ministerial changes that would be outside RFI Amendment and Modified Permit.

Shouldn’t be necessary to make an RFI application for every minor change that needs to be made, especially if clearly no impact on human health and the environment.

Have a list of minor changes in regulations, such as staffing changes, that only require a simple letter to be filed with the EA and added to the SWFP file.

Or, make the changes not subject to the revised permit process. 

Chuck can come up with a list. 

Be allowed to accumulate a list of changes and then proceed with them all together once a year or so via permit process, so not always filing application.

Frustrating when applications are kicked back because didn’t submit something exactly like LEA wants.

So much inconsistency on how SWFPs are handled.

Scott Smithline, Californians Against Waste

Page 13, line 4, what is the definition for the word “project” as used in current context?

Is it possible that some “projects” would slip through the cracks?

What about if the project changes along the way?  What happens then?

Is there a charge to the public for noticing by the LEA in the proposed regulations?  I’ve heard about a regressive policy for charging the public a fee for notices and copies of SWFP docs, etc.  We would not support any regulations that mandate the public be charged for such information.

Mark DeBie said “no, not in these regulations.”

I’m concerned about the timing on issuing SWFPs and local land use decisions.  Shouldn’t the Board be withholding permits if they have an idea or finding by the local agency that the SWFP is not consistent with local land use approvals?  

Mark DeBie noted that in PRC 44009 compliance with local land use is not on the list for CIWMB concurrence.

Greg Pirie, Napa County LEA

Page 11, line 14, (b) Says “EA shall” instead of as deemed appropriate by LEA.  Make the list of publication locations (1 thru 5) optional, rather than requiring the LEA to do one of them.

Page 13, line 6, may want to revisit the proposed language because sometimes the planning commission does cover SWFP information in necessary depth at their meetings to make it unnecessary for the LEA to attend the meeting.

Paul Sherman, Norcal Waste

Likes idea of what we’re doing, but struggling with the need to identify “significant” change.

Need some specificity placed in the record on what is significant change.   

For example of modified permits, what about modifying the term “non-material change”?   Have some physical change but would have no impact.  The change may not be significant.

Mark DeBie said if the LEA doesn’t see the need for a condition, then the change would not be significant.

There is a consistency issue with LEAs saying when a condition is needed.

Mark DeBie noted there are more differences than similarities in facilities at different locations in the state.  Trying to find a balance between needing to address site specific conditions and consistency.

Other than placing condition in permit, would like more definition.  Make the definition of significance relate to CEQA.

Mark DeBie pointed to CEQA threshold in first question on the tree and said maybe that finding that a condition is needed could be linked to the first finding regarding CEQA documentation.

Likes the idea of having a modified permit structure, but current structure using the non-material term is limiting.  

A lot of projects low on the impact scale would not meet the modified permit criteria.  Any physical change shouldn’t always qualify for revised. 

Mark DeBie ran through the decision tree an example of a change from soil to some other material for ADC at the site.  The bottom line was if the SWFP restricted the use of ADC to soil then a change was needed to the permit, if the SWFP did not specify a limit to the type of material used for ADC then could be RFI amendment.  

Chuck Helget, Allied Waste and BFI
Likes the approach of streamlining the lower levels of permit changes.

If can provide a list, which doesn’t have to be all inclusive, but at least can provide clarity to LEAs.

If there are items that are below modified permit, then should be delineated and taken off the table, such as change to “site manager.”

ADC regulations did compile laundry list; this allows for specificity with flexibility.  This could be used and then could go beyond the ADC regulations and add more.

For decreased levels of threat to the public health and environment, why can’t we just say they’re non-significant?

It’s frustrating when applications are kicked back because of LEA’s picky-ness.

Reference to Title 14 section 15162(b) (CEQA)

Mark DeBie said that if you have certified EIR or adopted negative declaration, an LEA would not t have to do a subsequent EIR if certain criteria are met as outlined in 15162.  If one can’t make the findings then a subsequent EIR is not required.  However the lead agency (LEA) could complete a Negative Declaration or addendum or do nothing. If they do nothing then the document would be consistent with CEQA, if LEA does any additional documentation then the change would not be consistent with CEQA.

Need clarity for LEA in making finding of when a negative declaration, addendum is required.

A flow in decision-making would be helpful.

Mark DeBie said that it could be clarified in regulation on how 15162 would flow.

Mark DeBie asked that written comments include a list of changes that would not require an RFI amendment or changes to the permit.

John Cupps

Page 4-5, 21665(c)(1) dealing with CEQA

Implications of reference to 15162

Page 4, line 43, strikeout seems to be narrowing LEA’s discretion, limiting unnecessarily the option of the LEA to say exempt from CEQA.   

Look at 15162

LEA might look at a change that wasn’t specifically analyzed in original CEQA documents and not sure if impacts, then finds in initial study that no impact (negative declaration), is LEA then precluded from saying no other documents needed.  Could you process as RFI amendment with negative declaration or mitigated negative declaration?

Mark DeBie indicated that as the regulations are drafted if additional CEQA was needed to process then couldn’t be processed as RFI amendment.

What if negative declaration says no impact?

Mark DeBie noted it would be modified or revised.

Would like to tie to CEQA.  Use CEQA for determining significant change.

Scott Smithline, Californians Against Waste

Substitution of meetings: check to make sure it is the same as requirements for new meetings.

Chuck White, Waste Management
Asked to extend the end of the comment period to September 9th so an industry letter can be prepared.

Rebecca Lafreniere, City of San Diego LEA

Page 4, line 42 and page 5 line 1-2 , draft regulations replaced “or” with “and” which removed flexibility for LEAs.  This needs to be changed back.

Laurie Holk, Riverside County LEA

Page 10, line 14, issue 2 - Holding public meetings for new permits wasn’t intent of 1497, should be removed.  

Mark DeBie explained that the Board directed staff to include “new permits” in order to make the new regulations consistent with CDI regulations.  

Dennis Ferrier, City of San Jose LEA

General comment that is not related to anything being proposed, but he would like to see a new regulation that would allow one paper copy and one electronic copy of the SWFP application and associated documents to be submitted to the CIWMB.  These documents can be/become voluminous and are expensive to make copies of when requests are received.

Mark DeBie stated that the informal comment period on the draft regulations would end on September 9th.
Two typographical errors were pointed out to workshop participants.  Page 11, line 37, replace “hearing” with “meeting”. Page 27, lines 36 and 37 should have strike-through.

