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GENERAL COMMENTS APPLICABLE TO STATEMENT OF REASONS

The At-Store Recycling Program mandated by Public Resources Code (PRC) section 42250 et seq. (Assembly Bill 2449, Levine, 2006) requires all operators of supermarkets with over $2 million in annual sales and retail establishments with over 10,000 square feet of retail space and a licensed pharmacy that provide plastic carryout bags to their customers to establish a recycling program for plastic carryout bags. Other retail establishments may, on a voluntary basis, choose to participate in this statewide program.

Pursuant to PRC sections 42251 and 42252, store operators are required to provide bins to consumers for the collection of plastic carryout bags and to ensure the collection, transport and recycling of said bags. Additionally, the PRC requires store operators to compile and maintain records on the collection, transport and recycling of plastic carryout bags for a minimum of three years. Operators must make those records available to the California Integrated Waste Management Board (Board) or local jurisdictions upon request. 

These regulations establish a consistent statewide framework for recordkeeping and reporting by store operators. Because enforcement authority of PRC section 42250 et seq. is granted to local jurisdictions as well as the Board, a consistent statewide framework is necessary to prevent the materialization of differing standards between jurisdictions. Likewise, with a consistent set of standards in place the Board and the Legislature will be better able to evaluate the effectiveness of the At-Store Recycling Program.

The regulations require operators to report to the Board annually regarding their collection, transport, and recycling of plastic carryout bags.  The regulations specify the manner in which the operators may track the weight of plastic carryout bags recycled, including the application of a “co-mingled recycling rate” which will allow operators to determine the weight of plastic carryout bags recycled by applying the “co-mingled recycling rate” to the total amount of film plastic recycled. Furthermore, the regulations
authorize store operators to designate wholesalers, distributors, recyclers, or other business partners to compile, maintain, and report some or all of the records on their behalf. Operators of more than one store can choose to collect and maintain data for each store or consolidate for all of their stores. 
SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

Section 17987. Scope.

Section 17987 is necessary to establish the scope of these regulations which are intended to clarify the recordkeeping requirements in Public Resources Code (PRC) section 42250 et seq.  
Section 17987.1. Applicability.

Section 17987.1 is necessary to clarify that the regulations only apply to retail establishments that meet the definition of a store and that provide plastic carryout bags to their customers. 
Section 17987.2 Definitions

Section 17987.2 is necessary as a number of technical and administrative terms appear in this chapter that requires definition to assure regulatory consistency and clarity.
Subsection (a) 

Subsection (a) is necessary to clarify that the term “Board” used in this chapter means the California Integrated Waste Management Board.

Subsection (b)
Subsection (b) defines the term “Co-Mingled Recycling Rate.”  This subsection is necessary to clarify one method by which operators may demonstrate compliance with the regulations and PRC section 42250 et seq.  
Subsection (c)
Subsection (c) defines the term “Compostable Carryout Bag.” This subsection is necessary to clarify that a “Compostable Carryout Bag” is not a plastic carryout bag that must be collected and recycled by the stores.  
Subsection (d)
Subsection (d) defines the term “Designated Reporting Party or Parties.”  This subsection is necessary to clarify which persons are authorized to demonstrate compliance with the regulations and PRC section 42250 et seq.
Subsection (e)
Subsection (e) defines the term “Local Jurisdiction.” This subsection is necessary to clarify types of entities authorized to enforce the regulations and PRC section 42250 et seq.. 

Subsection (f))

Subsection (f) defines the term “Measurement Period.” This subsection is necessary to clarify the time period for which operators must submit records to the Board. 
Subsection (g)
Subsection (g) defines the term “Operator.”  This subsection is necessary to clarify the party ultimately responsible for compliance with the regulations and PRC section 42250 et seq.
Subsection (h)
Subsection (h) defines the term “Person.”  This subsection is necessary to provide clarity and consistency within the regulations and the underlying statute. 
Subsection (i)
Subsection (i) defines the term “Plastic Carryout Bag.” This subsection is necessary to clarify which types of bags are regulated.
Subsection (j)
Subsection (j) defines the term “Recycler.”  This subsection is necessary to clarify the types businesses or governmental activities that may recycle plastic carryout bags.

Subsection (k)
Subsection (k) defines the term “Store.”  This subsection is necessary to clarify the types of retail establishments that are subject to the regulations.  
Subsection (l)

Subsection (l) defines “Supermarket.”  This subsection is necessary to clarify one type of retail establishment that is subject to the regulations.

Section 17987.3 Recordkeeping
Subsection (a) 

Subsection (a) sets forth the types of records operators will be required to compile, maintain, and make available to the Board or local jurisdictions to demonstrate compliance with the At-Store Recycling Program. Because operators are subject to enforcement from multiple enforcement entities, this subsection is necessary to provide clear, statewide standards regarding recordkeeping for the regulated community. This subsection is also necessary to ensure that specific data is maintained by stores that will allow the Board to evaluate the overall effectiveness of the At-Store Recycling Program.
Subsection (a) (1)
Subsection (a) (1) specifies that operators or their designated reporting parties shall maintain a record of all shipments of plastic carryout bags to their store or stores. This information is necessary to verify the weight of plastic carryout bags provided to stores. Data regarding the weight of plastic carryout bags provided to stores is necessary because it will be compared against the weight of plastic carryout bags recycled to determine compliance with, and overall effectiveness of PRC section 42250 et seq.
Subsection (a) (2)

Subsection (a) (2) specifies that operators or their designated reporting parties shall maintain a record of either the actual weight of all plastic carryout bags recycled or transported or the weight of all film plastic recycled or transported. The recordkeeping option provided by this subsection is necessary to prevent the imposition of a significant adverse impact on stores that would otherwise be forced to significantly change their operational practices to comply with the regulations and PRC section 42250 et seq. 
Subsection (a) (2) (a)

Subsection (a) (2) (a) specifies that operators or their designated reporting parties may maintain a record of the weight of all plastic carryout bags recycled or transported. This information is necessary to verify compliance with, and overall effectiveness of, PRC section 42250 et seq.
Subsection (a) (2) (b)
Subsection (a) (2) (b) specifies that an operator or its designated reporting party may maintain a record of the weight of all film plastic carryout bags recycled or transported. This information is necessary to verify compliance with, and overall effectiveness of PRC section 42250 et seq. The recordkeeping option provided by this subsection is necessary to prevent the imposition of significant costs on the regulated community. It is the common practice of stores to collect all co-mingled plastic film material en masse.  In order to compile and record separate weight data for only plastic carryout bags many stores would be forced to make significant, costly, changes to ensure that plastic carryout bags were kept separated from other materials during collection.
Subsection (a) (3)

Subsection (a) (3) specifies that a copy of every form or report required to be filed with the Board must be retained.  This information is necessary to ensure the Board receives all the information it needs to be able to evaluate compliance with, and the overall effectiveness of, PRC section 42250 et seq.
Subsection (a) (4)

Subsection (a)(4) specifies that operators or designated reporting parties using the calculated co-mingled recycling rate shall maintain any records describing the calculation(s) of the weights of recycled plastic carryout bags and other film plastic materials.  This information is necessary to ensure that the calculated rates and weights of recycled plastic carryout bags are performed by methods which are consistent with these regulations and produce results that can be verified by the Board or other local jurisdictions.  
Subsection (b)

Subsection (b) specifies that each operator shall be responsible for maintaining the records required by these regulations.  An operator may allow its designated reporting party to maintain required records, but the operator shall ultimately be responsible for making all records available to the Board or local jurisdiction within 30 calendar days after receiving a written request.  If records are made available for in-person inspection by the Board or a local jurisdiction, such records shall be made available during normal working hours.  
This subsection is necessary to ensure that operators are the parties responsible for making records available to the Board and local jurisdictions, and to ensure that requested records are submitted to the Board or local jurisdictions in a timely manner. 
Subsection (c)

Subsection (c) specifies that each operator shall retain all required records for a minimum of three (3) years after the submission of an annual report required by this Article.  If an operator is using a designated reporting party to maintain records, it shall ensure that the designated reporting party retains records for the minimum three (3) years.  An operator, at its discretion, may ensure the record retention through a contract.  
This subsection is necessary to ensure that required records are accessible to the Board or local jurisdictions for a reasonable period of time.
Section 17987.4 Filing of Annual Report
This section is necessary to designate the Board as a lead agency in overseeing enforcement of PRC section 42250 et seq. The oversight authority provided to the Board will allow the Board to evaluate the overall effectiveness of the At-Store Recycling Program, while providing the regulated community with a consistent statewide set of standards for meeting the reporting requirements of PRC section 42252.

Subsection (a)

Subsection (a) requires that each operator or designated reporting party submit the required information enumerated in this section to the Board no later than April 1, of each year for the previous measurement period.  The annual reporting requirement provided by this subsection is necessary to ensure that records are reported to the Board within a reasonable time from the time those records were compiled. 
Subsection (b)

Subsection (b) specifies that for the 2007 measurement period, operators or designated reporting parties may submit information for the Board for only the six-month period beginning July 1, 2007 and ending December 31, 2007.  The flexibility provided to stores by this subsection is necessary because the effective date of PRC section 42250 et seq., was July 1, 2007, and some regulated stores may not have had At-Store Recycling programs in place prior to that date. 

Subsection (c)

Subsection (c) specifies that an operator with multiple store locations may submit one annual report for all of its stores. The flexibility in reporting provided by this subsection is necessary to prevent the imposition of a significant economic impact on the regulated community. Most operators of multiple stores do not weigh plastic carryout bags or other film plastic material at each individual store.  Rather, plastic material from multiple stores is generally “backhauled” to a distribution center where the plastic carryout bags and other film from many stores is baled, weighed and sold to a recycler or broker. Without this provision many operators would be forced to make significant changes to their current business practices in order to comply with PRC section 42250 et seq.
The provision in subdivision (c) requiring a designated reporting party to submit a separate form and data sheet for each operator is necessary to ensure that all regulated operators are demonstrating compliance with the At-Store Recycling Program, because operators are the parties responsible for compliance with PRC section 42250 et seq.
Subsection (d)

Subsection (d) specifies that, notwithstanding sub-section (c), a designated reporting party who is reporting on behalf of twenty-five (25) or more operators may submit one annual report including the information required by the section for all of its operators.  Designated reporting parties submitting an annual report in this manner shall report the information required by this section.  
This subsection is necessary to prevent the imposition of an added economic burden on operators. This subsection allows an operator to use a designated reporting party, such as a recycler or transporter, who is better equipped to put in place, or may already have, the corporate infrastructure for recording and reporting the required information, to report to the Board. The provision in subsection (d) requiring designated reporting parties to include a listing of each operator’s name, mailing address, telephone number, and contact name is necessary to allow the Board to verify the reporting of complete and accurate information, and to ensure that all regulated stores are demonstrating compliance with the At-store Recycling Program.
Subsection (e)

This subsection specifies information that must be submitted to the Board. This subsection is necessary to allow the Board to verify the information submitted by operators or designated reporting parties.
Subsection (e) (1)
This information is necessary to allow the Board to verify the information submitted by a designated reporting party.

Subsection (e) (2)
This information is necessary to allow the Board to verify the information submitted by a designated reporting party.

Subsection (e) (3)
This information is necessary to allow the Board to verify the information submitted by a designated reporting party.

Subsection (e) (4)
This information is necessary to allow the Board to verify the information submitted by an operator or designated reporting party.

Subsection (e) (5)
This information is necessary to allow the Board to verify the information submitted by an operator or designated reporting party.

Subsection (e) (6)
This information is necessary to allow the Board to verify the information submitted by an operator or designated reporting party.

Subsection (e) (7)
This information is necessary to allow the Board to verify the information submitted by an operator or designated reporting party.

Subsection (e) (8)
This information is necessary to allow the Board to verify the information submitted by an operator or designated reporting party.

Subsection (e) (9)
This information is necessary to allow the Board to verify the information submitted by an operator or designated reporting party and to evaluate the overall effectiveness of the At-Store Recycling Program.
Subsection (e) (10)
This information is necessary to allow the Board to verify the information submitted by an operator or designated reporting party and to evaluate compliance with, and overall effectiveness of, the At-Store Recycling Program.

Subsection (e) (11)
This information is necessary to allow the Board to evaluate compliance with, and overall effectiveness of, the At-Store Recycling Program. The reporting option provided by this subsection is necessary to prevent the imposition of a significant economic burden on stores that would otherwise be forced to significantly change their operational practices to comply with the regulations and PRC section 42250 et seq.
Subsection (e) (11) (a)

This information is necessary to allow the Board to evaluate compliance with, and overall effectiveness of, the At-Store Recycling Program.

Subsection (e) (11(b)

This information is necessary to allow the Board to evaluate compliance with, and overall effectiveness of, the At-Store Recycling Program. The reporting option provided by this subsection is necessary to prevent the imposition of significant costs on the regulated community. It is the common practice of stores to collect all co-mingled plastic film material en masse.  In order to compile and record separate weight data for only plastic carryout bags many stores would be forced to make significant, costly changes to ensure that plastic carryout bags were kept separated from other materials during collection.
Subsection (f)

Subsection (f) states that the operator or its designated reporting party or parties shall submit a certification form or other declaration that the information was submitted under penalty of perjury, according to the following format:

"I certify under penalty of perjury under the laws of the State of California that the information and data contained herein are true and correct." 

	______________________
(Signature) 
	______________________________
(Date) 


This subsection is necessary to ensure that complete and accurate information is submitted to the Board.
Subsection (g)

This subsection designates the operator as the party responsible for compliance and reporting and the party who may be subject to penalties for non-compliance. This subsection is necessary because it clarifies that the operator is the party responsible for compliance, and therefore subject to penalties, under the regulations and PRC section 42250 et seq.

Section 17987.5 Co-Mingled Recycling Rate Determination

This subsection states the Board shall calculate and publish a co-mingled recycling rate, and that the co-mingled recycling rate shall be calculated through waste characterization studies that determine the percentage of plastic carryout bags relative to other film plastic materials collected for recycling. This subsection is necessary to designate the Board as the entity responsible for calculating the co-mingled recycling rate, thereby ensuring consistency in its calculation. Furthermore, this subsection is necessary to ensure consistency in the methodologies and calculations used to determine the co-mingled recycling rates. The co-mingled recycling rate is necessary to prevent the imposition of significant costs on operators whose stores collect all plastic film materials en masse, and who would otherwise be forced to change their operations to separate out plastic carryout bags.
Section 17987.6 Submittal of Confidential, Proprietary Data or Trade Secrets.
This Section is necessary to make clear to operators and designated reporting parties that data and information that is confidential, proprietary or a trade secret will be handled appropriately by the Board and will not be released to be public or any competitor.  This section refers to the current CIWMB process for handling and maintenance of confidential, proprietary or trade secret information.
TECHNICAL, THEORETICAL AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS
In developing regulations for the implementation of the plastic carryout bag program, the Board relied upon PRC section 42250 et seq.; a letter from the At-Store Recycling Program’s author, Lloyd Levine, dated March 16, 2007; and discussions with members of an advisory group made up of operators of regulated stores, trade associations, the environmental community, local jurisdictions, plastic carryout bag manufacturers and recyclers.  

ALTERNATIVES TO THE PROPOSED REGULATORY ACTION THAT WOULD LESSEN ADVERSE ECONOMIC IMPACT ON SMALL BUSINESS
Alternative methods for recordkeeping and reporting were considered in developing the proposed regulations, including a “no-action” alternative.  The CIWMB has determined that: (1) no alternative method would be as effective and less burdensome to private persons, while at the same time protecting human health, safety, and the environment; and (2) no alternative would lessen any adverse economic impact on small businesses while protecting human health, safety, and the environment.

INITIAL DETERMINATION THAT THE ACTION WILL NOT HAVE A SIGNIFICANT ADVERSE ECONOMIC IMPACT ON BUSINESS

The CIWMB made an initial determination that the proposed regulations will not have a significant, statewide adverse economic impact directly affecting businesses, including the ability of California businesses to compete with businesses in other states.  

Implementation of the regulations should have minimal impact on the operations of regulated stores.  PRC section 42252 subjects regulated stores to certain recordkeeping and reporting requirements; the regulations clarify the manner in which the stores must comply with those requirements.

In determining that the new regulations will have no significant, statewide adverse economic impact on business the Board relied upon the 2004/5 version of the Progressive Grocers Marketing Guidebook and a Department of Personnel Administration’s 2006 salary survey for pay scales of certain professions such as IT and accounting. 

DUPLICATION OR CONFLICTS WITH CODE OF FEDERAL REGULATIONS

No duplication or conflict exists between the proposed regulations and federal regulations contained in the Code of Federal Regulations because federal law or regulations do not contain comparable requirements.
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