DRAFT


NOTICE OF PROPOSED RULEMAKING

Title 14:

Natural Resources

Division 7:

California Integrated Waste Management Board

Chapter 4:
Resource Conservation Program

Article 6:
At-Store Recycling Program Recordkeeping, Reporting and Measurement

Sections:
17987, 17987.1, 17987.2, 17987.3, 17987.4, 17987.5, and 17987.6

PROPOSED REGULATORY ACTION

The California Integrated Waste Management Board (Board) proposes to adopt Title 14, California Code of Regulations (14 CCR), §§17987, 17987.1, 17987.2, 17987.3, 17987.4, 17987.5 and 17987.6, the At-Store Recycling Program. The proposed regulations will establish recordkeeping and reporting requirements applicable to at-store recycling programs for plastic carryout bags pursuant to Assembly Bill 2449 (AB 2449, Levine, 2006; Public Resources Code Sections 42250 et seq.). 

WRITTEN COMMENT PERIOD

Any interested person, or his or her authorized representative, may submit written comments relevant to the proposed regulations to the Board.  The written comment period for this rulemaking ends at 5:00 p.m. on May 12, 2008.  The Board will also accept oral and written comments during the public hearing described below.  Please submit all written comments to:

Neal Johnson
Waste Compliance and Mitigation Program

California Integrated Waste Management Board

P.O. Box 4025, M.S. 10A-17
Sacramento, CA  95812-4025

e-mail:  njohnson@ciwmb.ca.gov
Fax:  (916) 319-7348
Phone: (916) 341-6513
PUBLIC HEARING

A public hearing to receive comments on the proposed rulemaking will be scheduled for May 13, 2008.  The hearing will be held in Coastal Hearing Room (Second Floor) at the Joe Serna, Jr. Cal/EPA Building, 1001 I Street, Sacramento, California.  The hearing will take place during the Board’s Strategic Policy Development Committee meeting which will begin at 10:00 a.m., and will conclude after the public gives all testimony.  The Board requests that persons who make oral comments at the hearing also submit written copies of their testimony at the hearing.  The Coastal Hearing Room is wheelchair accessible.

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW 

Existing Law and Regulation:  Chapter 5.1, Statutes of 2006 (AB 2449, Levine), Part 3 of Division 30 of the Public Resources Code (PRC), sections 42250 through 42257, require the operator of a store, as defined by PRC section 42250(e) of the proposed regulations, to establish an at-store recycling program. An operator must provide an opportunity for a customer of the store to return plastic carryout bags to that store and ensure that those bags are recycled. PRC section 42252(d) also requires a store to maintain records describing the collection, transport, and recycling of the plastic carryout bags for a minimum of three years, and to make the records available to the Board or local jurisdictions upon request.

The Board has determined that plastic carryout bags pose a threat to public health and safety, and the environment. Plastic carryout bags are one of the main components of litter, and blowing litter is the most commonly sited violation at municipal solid waste landfills.  Costs to control and clean up plastic carryout bags released into the environment pose significant costs to local jurisdictions and the State.  The intended goals of the At-Store Recycling Program are to reduce the number of single-use plastic carryout bags and to increase the use of reusable bags in the retail marketplace.

The regulations establish a consistent statewide set of standards for recordkeeping and reporting by store operators, who otherwise would be subject to a variety of disparate requirements from local jurisdictions. With a consistent set of standards in place the Board and the Legislature will be better able to evaluate the effectiveness of the At-Store Recycling Program.

Currently a set of emergency regulations is in place to assist stores in meeting the recordkeeping and reporting requirements. The emergency regulations became effective on July 27, 2007, and will expire on April 28, 2008. The Board may request readoption of the emergency regulations for an additional 90 days.

PLAIN ENGLISH REQUIREMENTS
Board staff prepared the proposed regulations pursuant to the standard of clarity provided in Government Code section 11349 and the plain English requirements of Government Code sections 11342.580 and 11346.2(a)(1).  The proposed regulations are considered non-technical and can be easily understood by those who will use them.

AUTHORITY AND REFERENCES

PRC sections 40502, 42252(d), and 42255 provide authority for the promulgation of these regulations. The purpose of the proposed regulations is to implement, interpret, and make specific the recordkeeping and reporting requirements of PRC section 42252(d). 
FEDERAL LAW OR REGULATIONS MANDATE
Federal law or regulations do not contain comparable standards.

MANDATE ON STATE AGENCIES, LOCAL AGENCIES, OR SCHOOL DISTRICTS

Board staff has determined that the proposed regulations will result in no costs to local agencies or school districts, and no costs to any local agency or school district that is required to be reimbursed under Part 7 (commencing with §17500) of Division 4 of the Government Code, or other non-discretionary costs or savings on local agencies or school districts, and no costs or savings in federal funding to the state.

Board staff could not identify any local agencies or school districts that, as in the case of those stores or retail establishments falling within the scope of the proposed regulations, would be required to collect and maintain records regarding plastic carryout bags’ distribution and recycling.

FINDING ON NECESSITY OF REPORTS

Board staff has determined that statewide requirements for recordkeeping and reporting are necessary for the health, safety and welfare of the people of the State, because they will establish a consistent set of standards to the regulated community who are subject to enforcement from multiple state and local agencies. Likewise, the consistent, statewide reporting requirements are necessary to ensure that the Board and the Legislature can evaluate the effectiveness of the At-Store Recycling Program. 

EFFECT ON HOUSING COSTS
Board staff made an initial determination that the proposed regulation changes would not have a significant effect on housing costs.

EFFECT ON BUSINESSES

Board staff made an initial determination that the proposed regulations will not have a significant, statewide adverse economic impact directly affecting business, including the ability of California businesses to compete with businesses in other states. The proposed regulations apply only to supermarkets generating annual sales of at least $2,000,000 and retail businesses having over 10,000 square feet of retail space and a licensed pharmacy. The Board estimates that each of the more than 7,000 supermarkets and retail establishments with pharmacies falling under the At-Store Recycling Program’s recordkeeping and reporting requirements represents a rather large capital investment; the costs incurred by these stores by the recordkeeping requirements will be minimal when compared with the operational costs already incurred through daily store operations. The economic expenses involved in meeting the requirements in the regulations will not alter their mode of operation.

Board staff estimates that the average annual cost to a business to comply with the regulations will be $2,081.00. Board staff estimates the regulated stores would incur costs totaling $5.6 million for a 5.5-year period (the At-Store Recycling Program (PRC §§ 42250-42257) sunsets on December 31, 2012) to meet the requirements in the regulations. For an average supermarket with gross annual sales of about $13,000,000 million, the added cost for developing and implementing recording and reporting systems to collect and maintain the required data would amount to an averaged 0.01% of its gross sales.
EFFECT ON SMALL BUSINESSES

Board staff made an initial determination that the proposed regulations will not have a significant statewide adverse economic impact on small businesses including the ability of California businesses to compete with businesses in other states.  The proposed regulations apply only to those supermarkets generating annual sales of at least $2,000,000 and retail establishments having over 10,000 square feet of retail space and a licensed pharmacy.
EFFECT ON CREATION OR ELIMINATION OF JOBS, EXISTING OR NEW BUSINESS IN THE STATE OF CALIFORNIA
Board staff has determined that, although some of the regulated stores may need to hire employees or third parties to oversee their at-store recycling programs, the proposed regulatory action will not substantially affect:  1) the creation or elimination of jobs within the State of California; 2) the creation of new or the elimination of existing businesses within California; or 3) the expansion of businesses currently doing business within the state. 

COST IMPACTS ON REPRESENTATIVE PERSON OR BUSINESS
Board staff estimates the average, annual ongoing costs to private persons or businesses to comply with the proposed regulations to be $2,081.00. Board staff estimates this average annual cost will decrease over time as, based on annual inflation rates, the number of stores overseen by a given operator are expected to decrease, and as the time required to compile records and prepare and submit reports is expected to decrease as those processes become streamlined with practice. 
CONSIDERATION OF ALTERNATIVES
The Board must determine that no reasonable alternative considered by the Board or that has otherwise been identified and brought to the attention of the Board would be more effective in carrying out the purpose for which the action is proposed or would be as effective as and less burdensome to affected private persons than the proposed action.  The Board invites interested persons to present statements or arguments with respect to alternatives to the proposed regulations during the written comment period.

CONTACT PERSONS

Inquiries concerning the proposed administrative action or the substance of the proposed regulations may be directed to:

Neal Johnson

Waste Compliance and Mitigation Program

California Integrated Waste Management Board

P.O. Box 4025, M.S. 10A-17

Sacramento, CA  95812-4025

e-mail:  njohnson@ciwmb.ca.gov
Fax:  (916) 319-7348

Phone: (916) 341-6513
Back-up contact person to whom inquiries concerning the proposed administrative action or the substance of the proposed regulations may be directed:

Robert Holmes

Waste Compliance and Mitigation Program

California Integrated Waste Management Board

P.O. Box 4025, M.S. 10A-16

Sacramento, CA  95812-4025

e-mail: rholmes@ciwmb.ca.gov
Fax: (916) 319-7403

Phone: (916) 341-6376
AVAILABILITY OF STATEMENT OF REASONS AND TEXT OF PROPOSED REGULATIONS

The Board will have the entire rulemaking file and all information upon which the proposed regulations are based available for inspection and copying throughout the rulemaking process at the above address.  As of the date this notice is published in the Notice Register, the rulemaking file consists of this notice, the proposed text of the regulations, and the initial statement of reasons.  Copies may be obtained by contacting Neal Johnson at the address, e-mail, or telephone number listed above.  For more timely access to the proposed text of the regulations and in the interest of waste prevention, interested parties are encouraged to access the Board’s website at http://www.ciwmb.ca.gov/Rulemaking.  Additionally, the final statement of reasons will be available at the above listed Internet address or through the contact persons named above.
AVAILABILITY OF CHANGED OR MODIFIED TEXT

The Board may adopt the proposed regulations as described in this notice.  If the Board makes modifications which are sufficiently related to the proposed text, it will make the modified text – with changes clearly indicated – available to the public for at least 15 days before the CIWMB adopts the regulations as revised.  Requests for the modified text should be made to the contact person.  The Board will transmit any modified text to all persons who testify at a public hearing if one is held, all persons who submit written comments at a public hearing, all persons whose comments are received during the comment period, and all persons who request notification of the availability of such changes.  The Board will accept written comments on the modified regulations for 15 days after the date on which the modified regulations are made available.
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