INITIAL STATEMENT OF REASONS

Disposal Site Gas Monitoring and Control Compliance Deadlines
September 2008
GENERAL COMMENTS APPLICABLE TO STATEMENT OF REASONS

Prior to 2007 performance-based regulations required active disposal site operators to monitor and control landfill gas migration but the regulations did not require the routine submittal of monitoring and control program plans for review and approval nor did they establish design and construction criteria for the monitoring network.  In April 2007 the California Integrated Waste Management Board (CIWMB) adopted revised regulations (the “2007 Regulations”) that required landfill gas monitoring and control programs for all active disposal sites to adhere to the more detailed gas monitoring and control regulations previously applicable to closed disposal sites.  The 2007 Regulations are more detailed than the previous regulations and require operators to submit a monitoring and control program to the enforcement agency (EA) for approval and to CIWMB for concurrence.  The design and construction of the monitoring network must follow prescriptive requirements for well location, spacing, depth, and construction.

The 2007 Regulations contain a compliance deadline of September 21, 2008, for active sites permitted for greater than 20 tons per day.  Most disposal site operators have reacted slowly to the compliance deadline both in terms of having a complete and thorough understanding of the new requirements (there may have been an expectation that existing gas monitoring programs would satisfy the new requirements with few changes) and in submitting gas monitoring and control programs to EAs for approval and CIWMB for concurrence (there may have been a perception that the September 21, 2008, deadline applied only to the submittal of a plan rather than the presence of a completely functional program).

Based on discussions with operators and EAs, and the fact that very few plans were submitted for CIWMB concurrence, CIWMB’s assessment is that there is a strong likelihood that a very large number of active disposal sites will be out of compliance with the new requirements as of September 21, 2008, the current compliance deadline for larger landfills.  In addition, operators indicated that there may not be sufficient drilling contractors available to install needed wells in the short time frame needed to come into compliance.  Also, some public operators indicated they may have to remain out of compliance for a year or more as they will be required to go through a lengthy competitive bid and contract process before being able to implement plans.
CIWMB holds the position that stepping up efforts to get monitoring and control program plans submitted, approved, and implemented in time to meet the September 21, 2008, deadline may not be the best strategy if it results in rushed, poor quality submittals.  To avoid that adverse outcome, CIWMB initiated a limited-focus rulemaking to adjust the compliance deadline to provide additional time for the submittal of monitoring and control program plans that meet state standards and to specify submittal and implementation timeframes. 
SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

Title 27.
Environmental Protection
Division 2.
Solid Waste
Subdivision 1.
Consolidated Regulations for Treatment, Storage, Processing or Disposal of Solid Waste
Chapter 3.
Criteria for All Waste Management Units, Facilities, and Disposal Sites
Subchapter 4.
Criteria for Landfills and Disposal Sites
Article 6.
Gas Monitoring and Control at Active and Closed Disposal Sites
Section 20921.
CIWMB – Gas Monitoring and Control.

Subsection (b)

Reference to CIWMB’s evaluation and concurrence role moved from pg. 1, lines 14-15 to pg. 1, lines 18-20.
The word “plan” is added to pg. 1, line 15 to specify what work product is to be submitted by a disposal site operator to an enforcement agency (EA). Existing regulations contain a single compliance deadline for submittal and implementation of a landfill gas monitoring and control program. These regulations would establish a two-stage compliance deadline: 1) submittal of a gas monitoring and control program plan, and 2) full implementation of the program described in an approved program plan [see proposed changes to  subsection (b)(3)].
An explicit timeline for EA action on a submitted program plan is added to pg. 1, lines 16-17. Existing regulations call for EA to evaluate and approve monitoring and control programs but do not clearly indicate a timeline under which EA is required to act. These regulations call for EA to approve the submitted plan, deny it, or request additional information within 60 days of receipt of a program plan. Pursuant to text added to pg. 1, lines 17-18, EA would be required to submit approved program plans to CIWMB within five days from the date of approval.

Reference to CIWMB’s evaluation and concurrence role moved to pg. 1, lines 18-20 from pg. 1, lines 14-15.

Reference to two alternate timelines is removed from pg. 1, lines 20-24 for clarity. Existing regulation provides for three different timelines for CIWMB action on a proposed program.  To avoid confusion as to which timeline applies to which submittal, two of the three timelines are eliminated.
Note: Although the proposed text stipulates a sequential process whereby a disposal site operator submits a program plan to an EA and EA submits an approved plan to CIWMB, the proposed regulations do not preclude a parallel process whereby the disposal site operator submits a proposed plan to EA, EA provides a copy to CIWMB, and EA and CIWMB collaborate on a simultaneous review.

Subsection (b)(2)

Text referring to the timeline under which “Disposal sites which are actively implementing final closure activities” must comply with existing regulations removed from pg. 1, lines 30-32.   That language is replaced by the text added in lines 32-33 (see below) which clarifies that disposal sites that have received their final shipment of waste (i.e., sites that are or should be closing or closed) must comply with the 2007 Regulations as specified in those regulations, as modified by the presently proposed regulations.
Text is added to pg. 1, lines 32-33 to specify that existing wells and probes installed pursuant to an approved final closure plan do not have to be removed and replaced by new wells drilled to a depth equal to the maximum depth of waste at the disposal site with probes at specified depths (see Section 20925(c)(1) of the 2007 Regulations).  However, wells and probes installed or modified after the effective date of the regulations must be installed to a depth equal to the maximum depth of waste with probes at the specified depths. 
Subsection (b)(3)(A)
Additions and deletions on pg. 1, lines 36-37 are made for grammatical reasons.
Subsection (b)(3)(A)(i)

Text is added to pg. 1, line 38 to specify that the September 21, 2008, deadline applies only to the submittal of a gas monitoring and control program plan. The 2007 Regulations contain a single compliance deadline for submittal and implementation of a monitoring and control program. These regulations establish a two-stage compliance deadline: 1) submittal of a gas monitoring and control program plan, and 2) the full implementation of the program described in an approved program plan. Full implementation of the approved plans must be achieved by the date specified in subdivision (b)(3)(A)(ii) of Section 20921.
Subsection (b)(3)(A)(ii)
Text is added to pg. 1, lines 39-40 to specify that the compliance deadline for the full implementation of the gas monitoring and control program programs described in the EA-approved and CIWMB-concurred program plans  is eight months after the effective date of the regulations or September 21, 2009, whichever is later. The existing 2007 Regulations contain a single compliance deadline for the submittal and implementation of a monitoring and control program. These regulations establish a two-stage compliance deadline: 1) submittal of a gas monitoring and control program plan, and 2) the full implementation of the programs described in an approved program plan.
Subsection (b)(3)(A)(iii)

Text is added to pg. 1, lines 42-44 and pg. 2, lines 1-6 to allow CIWMB to extend the deadline for implementation of an approved program. An operator may apply to CIWMB for an extension by submitting written justification and a schedule for achieving full implementation. CIWMB may extend the date for full implementation if CIWMB determines that the operator has made a good faith effort to achieve timely implementation but has been unable to complete the implementation of a program plan by the specified implementation date.
Subsection (b)(3)(B)
Additions and deletions on pg. 2, lines 7-8 are made for grammatical reasons.

Subsection (b)(3)(B)(i)
Text is added to pg. 2, line 9 to specify that the September 21, 2009, deadline applies only to the submittal of a gas monitoring and control program plan. The 2007 Regulations contain a single compliance deadline for submittal and implementation of a monitoring and control program. These regulations establish a two-stage compliance deadline: 1) submittal of a gas monitoring and control program plan, and 2) the full implementation of the programs described in an approved program plan. Full implementation of the approved plans must be achieved by the date specified in subdivision (b)(3)(B)(ii) of Section 20921.
Subsection (b)(3)(B)(ii)
Text is added to pg. 2, lines 10-11 to specify that the compliance deadline for the full implementation of the gas monitoring and control program programs described in EA-approved and CIWMB-concurred program plans is September 21, 2010. The 2007 Regulations contain a single compliance deadline for the submittal and implementation of a monitoring and control program. These regulations establish a two-stage compliance deadline: 1) submittal of a gas monitoring and control program plan, and 2) the full implementation of the programs described in an approved program plan.
Subsection (b)(3)(B)(iii)
Text is added to pg. 2, lines 12-20 to allow CIWMB to extend the deadline for implementation of an approved program. An operator may apply to CIWMB for an extension by submitting written justification and a schedule for achieving full implementation. CIWMB may extend the date for full implementation if CIWMB determines that the operator has made a good faith effort to achieve timely implementation but has been unable to complete the implementation of a program plan by the specified implementation date.
REASONABLE ALTERNATIVES TO THE PROPOSED REGULATORY ACTION

CIWMB considered the alternative of making no amendment to the regulation and continuing to implement existing practice, but determined that the proposed amendments are necessary and that no alternative would be as effective and less burdensome to private persons or businesses while at the same time protecting human health and safety and the environment.

TECHNICAL, THEORECTICAL, AND/OR EMPIRICAL STUDY, REPORT, OR DOCUMENTS

CIWMB did not rely on any technical, theoretical or empirical studies, reports or documents in developing the proposed regulations.  CIWMB relied upon the Public Resources Code and applicable regulations adopted pursuant to the Public Resources Code, analysis by CIWMB staff, and written and oral comments and input from other regulatory agencies, CIWMB-certified Enforcement Agencies, the regulated community, and the public.
INITIAL DETERMINATION THAT THE ACTION WILL NOT HAVE A SIGNIFICANT ADVERSE ECONOMIC IMPACT ON BUSINESS

CIWMB staff made an initial determination that the proposed regulations will not have a significant, statewide adverse economic impact directly affecting businesses, including the ability of California businesses to compete with businesses in other states.  CIWMB staff’s rationale for making this determination is that the fundamental change in the proposed regulations is to extend the time for implementation of gas control and monitoring programs in certain instances, therefore deferring the need for some operators to expend funds for program implementation.  Such an extension of time is seen as economically impartial and cannot possibly have a significant adverse economic impact on the operators of disposal sites. CIWMB staff consulted with  Cal/EPA’s Agency-wide Economic Analysis Program prior to making this determination. 
DUPLICATION OR CONFLICTS WITH CODE OF FEDERAL REGULATIONS

No unnecessary duplication or conflict exists between the proposed regulations and federal regulations because there are no comparable federal requirements.
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