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INITIAL STATEMENT OF REASONS
LONG-TERM POSTCLOSURE MAINTENANCE, CORRECTIVE ACTION

AND FINANCIAL ASSURANCES
February 2009
SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

Title 27:
Environmental Protection

Division 2:
Solid Waste

Subdivision 1:
Consolidated Regulations for Treatment, Storage, Processing or Disposal of Solid Waste

Chapter 3:
Criteria for All Waste Management Units, Facilities, and Disposal Sites

Subchapter 5:
Closure and Post-Closure Maintenance

Article 2:
Closure and Post-Closure Maintenance Standards for Disposal Sites and Landfills

Section 21200. 
CIWMB - Change of Ownership During Closure or Postclosure Maintenance.
The current section contains notification requirements pertaining to changes in ownership during closure or postclosure maintenance.  The purpose and necessity for the amendments to this section is clarity and consistency with sections 21630 and 21670, which contain more detailed requirements pertaining to changes in ownership/operation of a disposal site prior to closure.  These amendments provide CIWMB with similar protections regarding changes in ownership/operation during closure and postclosure maintenance.  
Subsection (a)
Existing regulations require the previous owner to notify the Enforcement Agency (EA) of the change in ownership within 30 days after the change.  This is being changed to require a current owner/operator planning to sell, transfer or convey the ownership or operation of the disposal site to notify EA and CIWMB 45 days prior to the anticipated transfer.  
The purpose and necessity of the amendment is to require prior notification, to ensure that the new owner/operator has ample opportunity to fully comply with the reporting requirements and financial demonstrations associated with ownership of the disposal site.  This is consistent with §21630(a), which applies similar standards to disposal sites prior to closure. 
Subsection (b), including (1) and (2)
Existing regulations specify that prior to transfer of title, the previous owner must provide notification to the proposed owner of the applicable standards, conditions and agreements. The changes to subsection (b) require that, prior to transfer of title, the new owner/operator must provide financial assurance demonstrations in compliance with Articles 2 and 4 of Subchapter 2, Chapter 6 of this Title and an affidavit that the new owner or operator has read the governing Solid Waste Facilities Permit (SWFP) (if applicable), closure plan, and postclosure maintenance plan and will comply with the terms and conditions contained within each.

The purpose of the amendments is to provide EA and CIWMB with better proof that the new owner/operator is aware of and committed to complying with the permit and plan conditions and to make sure that the new owner/operator provides financial assurances prior to completion of the transfer.  These amendments are consistent with the section 21630 requirements applicable to disposal sites prior to closure.  These amendments are necessary because disposal sites require specialized maintenance in order to protect public health, safety and the environment, and new owners/operators need to be fully aware of these environmental obligations before assuming ownership/operation. Further, since financial assurances are critical to helping ensure the financial viability of disposal sites, requiring proof of financial assurances prior to transfer of ownership/ operational control is necessary to ensure that the new owner/operator is fully aware of the financial obligations inherit in the operation and maintenance of these sites.  
Subsection (c)
This amendment further identifies that EA receive and review the documents from the new owner to determine if the new owner has provided the required documents and will be able to comply with the terms and conditions contained within each of the governing documents.  
The purpose of this addition is to allow EA the opportunity to determine full compliance of the new owner prior to the transfer of the disposal site.  This is necessary to ensure that the new owner/operator is capable (financially and otherwise) of handling the required maintenance for the disposal site, which is environmentally sensitive.  This addition is consistent with the section 21670 requirements applicable to disposal sites prior to closure.
Subsection (c)(1)
This amendment includes a timeline for EA to notify CIWMB and the owner/operator after determining that the new owner/operator has complied with all transfer requirements.  Additionally, within 15 days of such notice, EA is required to send the owner/operator a copy of the updated SWFP.  
The purpose and necessity for this amendment is to ensure that the change in ownership/operation of the disposal site proceeds in a timely manner when the new owner/ operator has complied with all the governing documents and financial assurance demonstrations.  This amendment is consistent with section 21670 requirements applicable to disposal sites prior to closure.  
Subsection (c)(2)
The amendment includes a timeline for EA to determine lack of compliance and the requirement for written notification to CIWMB and the owner/operator of this determination.  The notice is also required to identify the basis for the determination of inadequacy.  
The purpose and necessity of this amendment is to ensure the prospective new owner/operator is notified in a timely manner of their failure to meet the standards and the reasons for this failure.  This amendment is consistent with section 21670 requirements applicable to disposal sites prior to closure.  

Note

The citation of Section 66796.22(d) of the Government Code is no longer correct, as this code section has been deleted.  
Chapter 4.
Documentation and Reporting for Regulatory Tiers, Permits, WDRs, and Plans
Subchapter 3.
Development of Waste Discharge Requirements (WDRs) and Solid Waste Facility Permits

Article 2.
CIWMB - Applicant Requirements

Section 21570.
CIWMB - Filing Requirements.
Subsection (f)(7)
This amendment identifies that the permit application must include a copy of the most recent detailed written estimate to cover the cost of known or reasonably foreseeable corrective action activities. 
Section 22100 establishes the obligation of the disposal site owner/operator to provide financial assurances to CIWMB covering non-water quality related corrective actions.  Per section 22101, the owner/operator may use the currently required State Water Resources Control Board (SWRCB) corrective action cost estimate and corresponding financial assurance demonstration to satisfy this requirement, with the owner/operator and CIWMB being able to access this demonstration, as appropriate, for non-water quality corrective actions.  Since CIWMB is now establishing its own separate corrective action financial assurance requirement based on the SWRCB corrective action cost estimate, this subsection is being added to ensure that the owner/operator has prepared the estimate at the time of permit application.  This is consistent with the current requirement for submission of closure and postclosure maintenance cost estimates (included with the closure and postclosure maintenance plans) per section 21570(f)(7).  This will also improve owner/operator compliance with the corrective action cost estimate and corresponding financial assurance requirements.
Subsection (f)(8)
The existing regulation identifies generally that the permit application must include financial assurance demonstrations.  Except for the reference to Chapter 6, Division 2, the regulated community could find the direction unclear. 

The purpose and necessity of the amendment is to clarify that the permit application must include financial assurance demonstrations covering closure, postclosure maintenance and corrective action.  Additionally, the subsection number sequence is amended to accommodate the inclusion of the new subsection (f)(7).

Subsection (f)(9), (10), (11), and (12)
The subsection number sequence is amended to accommodate the inclusion of the new subsection (f)(7).

Section 21640.

CIWMB - Review of Permits.
Subsection (5)
The amendment identifies that disposal sites must provide a copy of the most recent written estimate to cover known or reasonably foreseeable corrective action activities with SWFP application for permit review.
The purpose of the amendment is to clarify that the copy of the estimate must be included with SWFP application to ensure CIWMB receives the corrective action estimates of all regulated disposal sites within the next full five-year permit review cycle.  This is necessary to ensure that the corrective action financial assurance demonstration is based on current cost information.  This is consistent with the current requirement in subsection (b)(4) for submission of closure and postclosure maintenance cost estimates (included with the closure and postclosure maintenance plans) in connection with the five year permit review.
Article 3.1.

CIWMB - CIWMB Requirements.

Section 21685.
CIWMB - Proposed Solid Waste Facilities Permit; CIWMB Processing Requirements.

Subsection (b)(6)
The amendment identifies that CIWMB shall not concur in issuance of a new or revised SWFP, and the Executive Director of CIWMB shall not concur in issuance of a modified SWFP, if a copy of the most recent written estimate to cover known or reasonably foreseeable corrective action activities has not been submitted to EA and CIWMB.

Section 22100 establishes the obligation of the disposal site owner/operator to provide financial assurances to CIWMB covering non-water quality related corrective actions.  Per section 22101, an owner/operator may use the currently required SWRCB corrective action cost estimate and corresponding financial assurance demonstration to satisfy this requirement, with the owner/operator and CIWMB being able to access this demonstration, as appropriate, for non-water quality corrective actions.  Since CIWMB is now establishing its own separate corrective action financial assurance requirement based on the SWRCB cost estimate, CIWMB now has an interest in ensuring that this estimate is submitted in a timely manner.  Accordingly, this subsection is being added to make the submission of the estimate a requirement of permit concurrence.  This is consistent with the current requirement for submission of closure and postclosure maintenance cost estimates (included with the closure and postclosure maintenance plans) per section 21685(b)(5).  This will also improve owner/operator compliance with the corrective action estimate and corresponding financial assurance requirements.
Subsection (b)(7)
The existing regulation identifies generally that an acceptable funding level of the financial assurance demonstration is a requirement of permit concurrence.  Except for the reference to Chapter 6, the regulated community could find the existing direction unclear. 

The purpose and necessity of the amendment is to clarify that the requirements for permit concurrence include financial assurance demonstrations covering closure, postclosure maintenance and corrective action.  Additionally, the subsection number sequence is amended to accommodate the inclusion of the new subsection (b)(6).
Subsection (b)(8), and (9)
The subsection number sequence is amended to accommodate the inclusion of the new subsection (b)(6).

Subchapter 4.
Development of Closure/Postclosure Maintenance Plans

Section 21820.
CIWMB - Closure Cost Estimates.

Subsection (a)(1)(A)
Existing regulations require cost estimates to include the cost of closing the landfill at the point in its active life when the extent and manner of operation would make closure the most expensive.  Implementing this requirement has been difficult for some owner/operators without extensive discussion with the approving agencies.
The purpose and necessity of the amendment is to further clarify the requirements regarding the calculation of these closure costs in a partial closure situation, to make compliance with the closure cost estimating requirements easier. 
Subsection (a)(1)(B)

The purpose and necessity of the amendments is to further clarify the requirements in the situation opposite to that presented in subsection (a)(1)(A).  The further clarification provided by these two subsections will enhance the owner/operators ability to provide accurate and acceptable cost estimates for the landfill.

Subsection (a)(2)
Existing regulations require cost estimates to be developed for the activities anticipated for scheduled closure.  The purpose and necessity of the amendment is to clarify that the closure cost estimate must include costs for all activities required for closure but not yet completed at the landfill, taking into account the potential for premature closure.  
This amendment reflects current practice and also reflects existing federal Resource Conservation and Recovery Act (RCRA) Subtitle D requirements under 40 CFR 258.71(2008).  California is a Subtitle D U.S. EPA Approved State.  As such, CIWMB law and regulations must comply with minimum criteria established by Subtitle D.  When developing this Subtitle D regulation, the U.S. EPA specifically addressed the issue of premature closure in the Federal Register, stating: “The Agency continues to believe that the cost estimates must be high enough to ensure that adequate funds always are available to conduct the required activities whenever they are required, including premature closures” 56 FR 51111.  The clarification identified in this amendment reflects this RCRA requirement to include any premature closure costs in the closure cost estimates and will improve owner/operator compliance.

Subsection (b)(3)(C)
The purpose and necessity of the amendment is to further clarify that closure cost estimates must include the cost of installing or upgrading landfill, gas, leachate and ground water systems only when the systems are required by an approving agency.

Section 21840. 

CIWMB – Postclosure Maintenance Cost Estimates.

Subsection (a)(1)(A)
Existing regulations require cost estimates to be based on the activities described in the postclosure maintenance plan and to account for postclosure maintenance of the entire landfill.  

The purpose and necessity of the amendment is to clarify that owner/operators are not allowed to anticipate future potential reductions in postclosure maintenance costs when preparing estimates.  This clarification will make compliance with the postclosure cost estimate requirements simpler.
Subsection (a)(3)
Existing regulations require the amount of the postclosure maintenance cost estimate used to demonstrate financial assurance to be the annual postclosure maintenance cost multiplied by 30. 
The purpose of the amendment is to remove this specific multiplier of 30 and clarify that the estimate must be an annualized value.  This is necessary to be consistent with amendments to section 22211 of the regulations that establish a schedule of multipliers to be applied to the annualized postclosure cost estimate.

Section 21865.

CIWMB – Amendment of Closure and Postclosure Maintenance Plans.

Subsection (a)
Existing regulations require submittal of preliminary closure and postclosure maintenance plans every time a review or revision of SWFP is conducted.

The purpose and necessity of the amendment is to clarify the requirement by removing the word “preliminary,” so that all closure and postclosure maintenance plans are required to be submitted every time a review or revision of SWFP is conducted.  This will eliminate the ambiguous condition previously created when a final plan had been developed.

Subsections (a)(1)(A), (B), (C), and (a)(2)
Disposal sites that initiated closure activities on or after February 25, 2003 retain their SWFP and are currently required to submit updated plans per subsection (a).  The purpose and necessity of this group of amendments is to require disposal sites that initiated closure activities before February 25, 2003 and don’t have a SWFP to also submit updated plans, to be consistent.  This requirement is being phased in over the identified two to four years following the effective date of the regulations for purposes of administrative efficiency.  After the initial submittal, each disposal site owner/operator will then submit updated plans at least once every five years.

Subsections (b)(1)(A), (B), and (C)
Existing regulations are unnecessarily redundant in the using the term “a change in.”  The purpose and necessity of the amendments to subsections (b)(1), (2), and (3) is to renumber them and remove this redundancy to provide additional clarity.
Subsection (b)(2)
The purpose and necessity of the amendment is to renumber the subsection for consistency and to remove a “note” to the regulations for which the regulations are now clarified sufficiently to make the note unnecessary.
Note

The identified sections of the Public Resources Code are updated to more completely identify the appropriate authority and references.
Section 21880.

CIWMB – Certification of Closure.

Subsection (a)(1)

Existing regulations do not require the certification of closure to include the actual closure costs.  
The purpose of the amendments is to collect information regarding the true final costs of closure activities.  These “as-built” costs are necessary to aid CIWMB, EA, and RWQCB staff in reviewing the accuracy and completeness of future estimates submitted by owner/operators.  Accurate and complete estimates are paramount to effective planning, for the closure costs of the landfill and to effective financial assurance demonstrations.
Subsection (b)
The purpose and necessity of the amendment is to make the reference within the text consistent with the preferred style.

Subsections (c), (d), and (e)
The purpose and necessity of the amendments is to identify a clear and concise schedule for submittal, review, and, if necessary, re-submittal of the certification of closure to remove the uncertainty present in the existing regulations associated with having no schedule identified.
Subsections (f) and (g)
The purpose and necessity of the proposed amendments is to make the numbering of the sections consistent with the regulations and to allow for the insertion of subsections (c), (d), and (e).

Note

The citation of Section 66796.22(d) of the Government Code is no longer correct, as this code section has been deleted.  

Subchapter 5.
CIWMB – Non-Water Quality Corrective Action Cost Estimate and Financial Assurance Requirements

Section 22100.
CIWMB – Scope and Applicability.

Subsections (a), (b), and (c)
The purpose of the amendment is to identify that an owner/operator currently required to submit financial assurance demonstrations for water quality- related known or reasonably foreseeable corrective action, per sections 20380 and 22220, is now also subject to a financial assurance requirement for non-water quality related known or reasonably foreseeable corrective action.  The amendment further clarifies that only one financial demonstration is required, covering both water and non-water quality exposures.

The need for non- water quality corrective action financial assurance is based on CIWMB determination that there is a likelihood of non-water quality corrective actions occurring in the future, which poses a threat to public health, safety, and the environment.  This determination is based on CIWMB’s review of the June 2007 report by ICF Consulting Services (ICF), on CIWMB’s own detailed review of the number and types of corrective actions that have actually occurred at landfills, and on CIWMB staff analysis over a number of years.  In light of this risk, it is necessary and reasonable for CIWMB to require an owner/operator to provide financial assurances to cover non-water quality corrective actions. 

Note

The identified sections of the Public Resources Code are included to identify the appropriate authority and references.
Section 22101. 
CIWMB - Amount of Required Coverage and Corrective Action Cost Estimate Requirement.

Subsections (a) and (b)
The purpose and necessity of the amendment is to further clarify that the new financial assurance requirement for non-water quality corrective actions does not increase the amount of required corrective action financial assurance.  An owner/operator will continue to submit one corrective action cost estimate based only on known or reasonably foreseeable water quality-related corrective actions.  The required amount of corrective action financial assurances will continue to be based on this water quality cost estimate.  The rationale used in determining not to require an additional amount for non-water quality corrective actions is that water quality corrective action is anticipated to be the most expensive remediation.  With the most expensive cost identified, the financial assurance will be adequate for the overall exposure.  As indicated by section 22012, this new financial assurance requirement does change how the demonstration can be used: the owner/operator, RWQCB or CIWMB, as appropriate, will now have access to this demonstration for non-water quality corrective actions in addition to water quality corrective actions.  In addition, the operator is required to submit a copy of the cost estimate to CIWMB each time that the submission of the financial assurance demonstration is required.  This is to ensure that an owner/operator keeps the amount of the financial assurance demonstration updated to be consistent with the cost estimate.

Note

The identified sections of the Public Resources Code are included to identify the appropriate authority and references.
Section 22102.
CIWMB - Disbursements from the Corrective Action Financial Assurance Mechanism.

Subsection (a)
The purpose and necessity of the amendment is to identify that CIWMB will now allow appropriate access to the financial assurance demonstration for both non-water quality and water quality purposes.  The requirements contained in Section 22234 continue to control the mechanics and other aspects of disbursement from the corrective action financial assurance mechanism.

Note

The identified sections of the Public Resources Code are included to identify the appropriate authority and references.
Section 22103.
CIWMB - Updated Corrective Action Cost Estimate.

Subsection (a)
The purpose and necessity of the amendment is to identify that the corrective action cost estimate must be submitted with each SWFP review, with each SWFP revision and at least once every five years if the facility does not have a SWFP.  This will assist in ensuring that the corrective action cost estimates are current and correct so that the financial assurance demonstration associated with the estimate will be appropriately valued if the landfill is determined to need corrective action.

Note

The identified sections of the Public Resources Code are included to identify the appropriate authority and references.
Chapter 6.
Financial Assurances at Solid Waste Facilities and at Waste Management Units for Solid Waste

Subchapter 2.
Financial Assurance Requirements

Article 2.
Financial Assurance for Postclosure Maintenance

Section 22211.
CIWMB - Amount of Required Coverage.

Subsection (a)

Existing regulations identify that the amount of the postclosure maintenance financial assurance demonstration must be least equal to the postclosure maintenance cost estimate.  The amount of this estimate is currently determined by multiplying the annual postclosure maintenance cost by 30.  These amendments change the amount of required postclosure maintenance financial assurance to various amounts based on the multipliers to the annualized cost estimate set forth in the below subsections.

Under current law, postclosure maintenance is required until the owner/operator demonstrates that the waste no longer poses a threat to public health, safety and the environment. Current law further provides that financial assurances must be sufficient to cover the postclosure costs. While the length of the postclosure maintenance is currently unclear, it is commonly recognized that it will generally last well past 30 years.  The purpose and necessity of the amendments is to clarify the amount of postclosure maintenance financial assurance required throughout the life of the landfill, including beyond the first 30 years of postclosure maintenance.  The amendments provide a schedule of applicable multipliers and conditions to be met when applying the various multipliers to the annualized postclosure maintenance cost estimate.

Subsection (1)
The purpose and necessity of the amendment is to identify that all annualized postclosure maintenance cost estimates are required to be multiplied by a factor of 30 from the time the estimate is developed through the first year of completed postclosure maintenance.  This will ensure the consistent initial application of the multiplier by all owner/operators in developing cost estimates and providing financial assurance demonstrations.

Subsection (2)
The purpose and necessity of the amendment is to set forth a schedule of multiplier reductions at the end of each year of completed postclosure maintenance through the 15th year of postclosure maintenance.  In addition, subsection (A) clarifies that owner/operators of landfills closed prior to the effective date of the regulation may request a reduced multiplier, based on the number of years of completed postclosure maintenance of the facility.  This schedule of multipliers will ensure consistent financial assurance demonstrations from all owner/operators throughout the first 15 years of completed maintenance at each closed landfill in California.

Subsection (3)
The purpose and necessity of the amendment is to set forth the schedule and requirements for reductions in the multiplier after 15 years of maintenance have been completed at the closed landfill.  The owner/operator is allowed to request a reduction in the multiplier at each postclosure maintenance plan review.  The multiplier is allowed to be reduced in increments of five, beginning after the 20th year of postclosure maintenance.  The minimum multiplier is identified at a value of five, until the operator is released from postclosure maintenance requirements.  

Further, the amendment identifies that CIWMB will approve reduction requests only if there has been no enforcement order issued during the five-year interval prior to the requested reduction and the landfill has not been placed on the Inventory of Facilities Violating State Minimum Standards.  The owner/operator also must have proposed and continuously performed a proactive monitoring program, as approved by EA, CIWMB and RWQCB.  The proactive monitoring program is further described in the subsection, providing the owner/operator sufficient clarity to prepare a program for approval by the agencies.  Further, there must have been no disbursements from the corrective action financial assurance demonstration during the same five-year period.  Finally, the postclosure maintenance activities and cost estimates must have been consistent with the actual activities and costs at the closed facility.  Taken together, these four areas provide CIWMB with evidence that the owner/operator is performing postclosure maintenance at a high level.  High performance during these years is anticipated to lead to lower maintenance and repair costs and ultimately fewer and less costly corrective actions, and, as such, warrants the incremental five year reductions in the financial assurance demonstration multiplier.
Note

The identified sections of the Public Resources Code are updated to more completely identify the appropriate authority and references.
Article 4.
Financial Assurance Requirements for Corrective Action

Section 22220.
CIWMB - Scope and Applicability.

Subsection (a)
The existing regulations cite section 20380 as the source of the financial assurance requirement for corrective actions related to water quality.  New section 22100 now adds a financial assurance requirement for corrective actions related to non-water quality events.  This amendment adds the reference to 22100 for purposes of clarity and consistency.

Section 22221.

CIWMB - Amount of Required Coverage.

Subsection (a) 
The existing regulations cite section 20380 as the source of the financial assurance requirement for corrective actions related to water quality.  New section 22100 now adds a financial assurance requirement for corrective actions related to non-water quality events.  This amendment adds the reference to 22100 for purposes of clarity and consistency.

Existing regulations also require the financial demonstration to match the amount of the RWQCB corrective action cost estimate.  This requirement regarding the amount of coverage is not being changed.  The new non-water quality corrective action financial assurance requirement is not additive to the amount of the existing water quality requirement.  Rather, the new requirement merely allows the currently required water quality corrective action financial assurance demonstration to be accessed for non water-quality purposes too. 

The current requirement for review and approval of the estimate by RWQCB has been amended to require only that the estimate be “submitted” to the RWQCB.  This is to ensure that CIWMB actions will not be potentially delayed if RWQCB review is not completed by the time CIWMB considers concurrence on a SWFP for the landfill.

Subsection (a)(1) and (2)

The existing regulations cite section 20380 as the source of the financial assurance requirement for corrective actions related to water quality.  New section 22100 now adds a financial assurance requirement for corrective action related to non-water quality events.  This amendment adds the reference to 22100 for purposes of clarity and consistency.

While a new financial assurance requirement for non-water quality corrective action is being added, a non-water quality cost estimate requirement is not being added.  Rather, the water quality corrective action estimate will continue to be the sole source of the determination of the amount of required corrective action financial assurance. This is because a water quality corrective action is anticipated to be the most expensive type of remediation.  With the most expensive cost identified, the financial assurance will be adequate for the overall exposure.
Subchapter 3. 
Allowable Mechanisms

Article 1.
CIWMB - General Requirements for Mechanisms

Section 22231.
CIWMB - Cancellation or Nonrenewal by a Provider of Financial Assurance.

Subsections (b)(1) and (2)

The existing regulations identify the “enforcement agency” within the text.

The purpose and necessity of the amendment is to replace “enforcement agency” with the acronym “EA” for consistency with the rulemaking text and style.

Subsection (b)(3)

Existing regulations only identify a limited circumstance of “closure” that is ordered by CIWMB, “any other state or federal agency” or a court as the qualifying statement of the regulation.  These limited and vague references do not fully identify the circumstances associated with the subsection.

The purpose and necessity of the amendment is to clarify that; “closure” can be either partial or complete, that a postclosure maintenance or corrective action order also prevents cancellation, termination or nonrenewal of the policy, and that an order of the EA, RWQCB, or other government entity also prevents cancellation, termination or nonrenewal of the policy.  This provides additional notice to the owner/operator and insurer of CIWMB expectations regarding policy payments

Section 22234.

CIWMB - Disbursements from Financial Mechanisms

Subsection (b)

The purpose and necessity of the addition is to clarify that the owner/operator will have a five year time-table to replenish a financial assurance demonstration accessed for corrective actions at the landfill.  This five year replenishment can also be adjusted if agreed to by CIWMB and RWQCB.  Without this addition, owner/operators with a need to access the financial assurance demonstration for covered activities would not have clear direction regarding replacement of the financial assurance to CIWMB.

Subsections (c) and (d)
The purpose and necessity of the amendments is to adjust the sequence of these subsections to accommodate the insertion of the new subsection (b).

Article 2.

CIWMB - Financial Assurance Mechanisms

Section 22245.

CIWMB - Pledge of Revenue.

Subsection (e)
The purpose and necessity of the amendment is to identify that a new pledge of revenue form - CIWMB 114 - is required to be submitted with each resolution and agreement.  The purpose of this form is to obtain a summary of all key information regarding the pledge and to obtain an annual certification by the public agency regarding the continuation of the pledge.  This will better protect CIWMB by providing documentation of the continued existence of the pledge.  The link in this subsection to the form CIWMB 114 will ensure that an owner/operator is aware of the necessary form to be submitted to CIWMB.

Section 22248.
CIWMB - Closure and/or Postclosure Maintenance and/or Reasonably Foreseeable Corrective Action Insurance.

Subsection (g)

Existing regulations identify that disbursements from insurance coverage are for reimbursement, and that prior to these reimbursements, a determination must be made that the remaining value of the policy is sufficient to cover the remaining insured costs.  The application of this requirement has met with unexpected delays from the insurance providers, especially in situations where CIWMB has filed the claim against the policy as the beneficiary of the policy.

The purpose and necessity of the amendment is to replace the term “reimbursement” with the more generic term “disbursement”, to clarify that funds may be disbursed either in advance of the action taken or as a reimbursement for expenses.  This is consistent with the language in section 22234(a).  In addition, all expenditures will be reviewed and approved in writing by CIWMB or its designee, clarifying that insurers do not have the authority to withhold disbursements for covered activities under the premise that potential remaining costs will not be fully covered.

Subsection (h)
Existing regulation identifies that the insured activity has to be ordered by CIWMB or its designee, resulting in potential ambiguity regarding covered activities and the timing of activities and the obligations on the insurer’s part.

The purpose and necessity of the amendment is to clarify that insured activities can also be ordered by EA, RWQCB, or other government entity or court of competent jurisdiction.  This is consistent with the changes made to section 22231(b).  

The amendment further clarifies that if an order has been issued covering an insured activity, the assured funds will be fully available upon request of CIWMB, regardless of any remaining premiums to be paid to the insurer.  Collection of insurance premiums is an agreement between the owner/operator and the insurer.  CIWMB must be able to accept the demonstration of the insurance coverage at face value to qualify the coverage as financial assurance to CIWMB that payment for the covered activities will be made.  This is consistent with section 22231(b).

Subsection (j)
Existing regulation identifies detailed requirements imposed on the insurer regarding cancellation, termination, and nonrenewal of the policy.  The purpose and necessity of the amendment is to remove these requirements and instead reference section 22231, which already provides criteria for cancellation, termination and nonrenewal.

Subsection (m)

Existing regulation identifies a reference to the certificate of insurance form, which is required to be completed in order to provide evidence of insurance coverage.

The purpose and necessity of the amendment is to update the referenced date of the associated form, and to remove the redundant phrase “which is incorporated by reference.”  Form CIWMB 106 has been adopted by the rulemaking process, and is therefore fully included in the regulations, not just incorporated by reference.

Appendix 3
Financial Assurance Forms

CIWMB 100
Trust Agreement

Page 1, line 2

The purpose and necessity of the amendment is to clarify that the “Trust Agreement” is the “Agreement” referred to throughout the form.

Page 1, Paragraph 4, section (d)
Existing regulation identifies the “beneficiary” of the Agreement with excessive brevity which may lead to ambiguity.  The Agreement can be utilized as either a cash fund for closure, postclosure maintenance, or corrective action activities, or as a cash fund available to all third-party claimants with valid liability claims against the Grantor.

The purpose and necessity of the amendment is to clarify the two distinct uses of the Agreement and the specifically associated Beneficiary in either instance.

Page 1, Section 3

The purpose and necessity of the amendments is to make the Agreement internally consistent with the terms defined in Section 1 of the Agreement.

Page 2, Section 4

The purpose and necessity of the amendment is to make the phrasing consistent with the associated portions of the financial assurance disbursement regulation, section 22234, and to clarify that the Trustee will make disbursements to the Grantor as directed, not just reimbursements.

Page 2, Section 4a. (a)

The purpose and necessity of the proposed amendment is to make the phrasing consistent with the defined parties from Section 1 of the Agreement, updating the term “beneficiary” to “third party claimant.”

Page 3, Section 6

The purpose and necessity of the proposed amendment is to make the phrasing consistent with the defined parties from Section 1 of the Agreement, updating the term “CIWMB” to “Beneficiary.”

Date of Form

The date of the form is updated to correspond to the rulemaking.
CIWMB 106
Certificate of Insurance for Closure, Postclosure Maintenance, Reasonably Foreseeable Corrective Action

Page 1, paragraph 1

The purpose and necessity of the amendment is to make the form consistent with the phrasing and requirements of the associated text of the regulation, section 22248(h), by clarifying that the insurer is required to make payments without delay for insured activities.  The amendment removes any potential ambiguity regarding a CIWMB request for a disbursement and the insurers role in determining whether the payment is needed.  Additionally, the paragraph is amended to remove the use of the redundant word “shown” .

Page 1, paragraph 2
The purpose and necessity of the amendment is to provide the opportunity for the insured and insurer to declare their mutual agreement to allow the coverage to adjust annually within constraints to match the updated costs of the insured activity.  The paragraph further clarifies that no decrease in the amount of the insured coverage will occur within prior written permission from CIWMB .

Page 1, paragraph 4

The purpose and necessity of the amendment is to clarify the disbursement process the insurer is to follow.  Specifically, that the insured will only act on disbursement requests reviewed and approved in writing by CIWMB or its designee.  This is consistent with the change made to section 22248(g) and clarifies that insurers to not have the authority to withhold disbursements for covered activities under the premise that potential remaining costs will not be fully covered.

Page 2, paragraph 1

Existing regulation identifies that the insured activity has to be ordered by CIWMB or its designee, resulting in potential ambiguity regarding covered activities and the timing of activities and the obligations on the insurer’s part.

The purpose and necessity of the amendment is to clarify that insured activities can also be ordered by EA, RWQCB, or other government entity or court of competent jurisdiction.  This is consistent with the changes being made to sections 22231(b)(3) and 22248(h).  

The amendment further clarifies that if an order has been issued covering an insured activity, the assured funds will be fully available upon request of CIWMB, regardless of any remaining premiums to be paid to the insurer.  Collection of insurance premiums is an agreement between the owner/operator and the insurer.  CIWMB must be able to accept the demonstration of the insurance coverage at face value to qualify the coverage as financial assurance to CIWMB that payment for the covered activities will be made.  This is consistent with section 22231(b) and the changes being made to 22248(h).

Page 2, paragraph 3

This amendment clarifies that the insurer waives notification of amendments to plans, permits, laws, statutes, rules and regulations and agrees that any such amendments shall not alleviate the insurer’s obligations regarding the coverage provided.  The purpose and necessity of the amendment is to clarity that an insurer’s lack of receipt of an identified notification does not lessen its obligations under the policy in any manner.  The insurer’s obligation is to provide the “face amount” of the policy when insured activities occur.  Amendments to the owner/operator requirements through any means does not allow the insurer to withdraw its coverage and financial obligation.  To allow the insurer to withdraw its coverage under these circumstances would void the use and acceptability of the insurance policy for financial assurance purposes.

Page 2, paragraph 4, items (1),(2), and (3)

Existing regulations only identify a limited circumstance of “closure” that is ordered by CIWMB or “any other state or federal agency” as the qualifying statement of the regulation.  These limited and vague references do not fully identify the circumstances associated with the subsection.

The purpose and necessity of the amendment is to be consistent with the changes made to sections 22231(b) and 22248(h).  The amendment clarifies that “closure” can be either partial or complete, that a postclosure maintenance or corrective action order also prevent cancellation, termination or non-renewal of the policy, and that an order of the EA, RWQCB, or other government entity also prevents cancellation, termination or non-renewal of the policy.

Page 2, paragraph 6

The purpose and necessity of the amendment is to use the same abbreviation used throughout the form, replacing the phrase “California Integrated Waste Management Board” with the abbreviation “CIWMB.”

Date of Form

The date of the form is updated to correspond to the rulemaking.
CIWMB 114
Pledge of Revenue Requirements

Entire Form

The purpose and necessity of the new form CIWMB 114 is to obtain a summary of all key information regarding the pledge, when used per section 22245, and to obtain an annual certification by the public agency regarding the continuation of the pledge.  This will better protect CIWMB by providing documentation of the continued existence of the pledge.  Use of this form will resolve concerns identified by owners/operators regarding the information necessary for submittal to obtain approval of the use of this demonstration by CIWMB.
REASONABLE ALTERNATIVES TO THE PROPOSED REGULATORY ACTION

CIWMB considered the alternative of making no amendment to the regulation and continuing to implement existing practice, but determined that the proposed amendments are necessary to clarify the requirements and to comply with the requirements of Assembly Bill 2296 (Montanez, Chapter 504, Statute of 2006).  CIWMB determined that no alternative would be as effective and less burdensome to private persons or businesses while at the same time protecting human health and safety and the environment.
In addition, CIWMB considered various specific alternatives when developing Section 22211(a)(1) - (4).  Each was rejected as either premature pending certain potential statutory changes or, while saving the owner/operator potential demonstration expenses, exposing the State to an unacceptable level of financial exposure, should the owner/operator fail to perform as required by existing law and regulations.  A brief description of five of the alternatives considered are:
1. Increase the financial assurance demonstration to a factor of 43 times the annual postclosure maintenance cost (from the current 30 times factor) to allow interest earnings potential to provide for all the ongoing annual maintenance costs estimated at the closed landfill.  This alternative would have created individual financial assurance demonstrations valued to be capable of providing for the expenses of the closed landfill for at least 100 years.
2. Maintain the current financial assurance multiplier at a value of 30 times the annual cost of postclosure maintenance.  This financial assurance requirement would have provided a greatly extended life-span to provide for the postclosure maintenance costs, but it would not have survived for an indefinite period.
3. Allow operators to access the value of their individual postclosure maintenance financial assurance demonstration to a value 15 times the annual cost of postclosure maintenance.  At that point, the operator would be required to maintain the financial demonstration and continue to perform postclosure maintenance activities until the waste no longer posed a threat.
4. Allow operators to access the value of their individual postclosure maintenance financial assurance demonstration to a value of 5 times the annual cost of postclosure maintenance, but require that the transfer of the closed facility to a new owner/operator would require the reinstatement of the financial demonstration to a 15 times value.  The new owner/operator could then prove their ability to maintain the closed landfill and reduce the financial demonstration to a 5 times the annual cost of postclosure maintenance value to be maintained until the waste no longer posed a threat.
5. Pursue statutory authority to create a statewide pooled fund to be accessed at times of default by the State to protect health and safety or the environment.  The pooled fund would be available for postclosure maintenance costs and corrective action costs that the owner/ operator and the individual financial assurance demonstration were incapable of responding to.

TECHNICAL, THEORETICAL, AND/OR EMPIRICAL STUDY, REPORT, OR DOCUMENTS

CIWMB relied on the Board commissioned study by ICF Consulting Services of Fairfax, Virginia (ICF), This study analyzed conditions that potentially affect solid waste landfills and various financial assurance mechanisms that would protect the State from long-term postclosure maintenance or corrective action costs.  At its December 2007 CIWMB Board Meeting, the Board accepted this ICF study together with CIWMB staff report analyzing this study.  (See December 2007 Board agenda items 11 and 12.)  With the information from the ICF study, CIWMB staff estimated and analyzed system-wide costs and potential owner/operator failures associated with postclosure maintenance and corrective actions throughout California, and estimated potential financial impacts from various regulatory amendments considered.  These analyses were shared and discussed with stakeholders at public workshops and CIWMB meetings throughout 2008.
CIMWB also relied on:

· 2003 - 2004 contractor’s report, “Landfill Facility Compliance Study.”  The compliance study was performed for CIWMB by GeoSyntec Consultants, Inc., Oakland, California.  
· Interstate Technology Regulatory Council (ITRC) of the Environmental Research and Education Foundation (EREF) post closure care approach titled, “Evaluating, Optimizing, or Ending Post-Closure Care at Municipal Solid Waste Landfills Based on Site-Specific Data Evaluations.”
· CIWMB survey of corrective action measures performed at California landfills from 1993-2008.
CIWMB also relied upon the Public Resources Code and applicable regulations adopted pursuant to the Public Resources Code, applicable Code of Federal Regulations and federal register sections, analysis by CIWMB staff, and written and oral comments and input from other regulatory agencies, CIWMB-certified Enforcement Agencies, the regulated community, and the public.
INITIAL DETERMINATION THAT THE ACTION WILL NOT HAVE A SIGNIFICANT ADVERSE ECONOMIC IMPACT ON BUSINESS

CIWMB staff made an initial determination that the proposed regulations will not have a significant, statewide adverse economic impact directly affecting businesses, including the ability of California businesses to compete with businesses in other states.  In making this determination, CIWMB relied upon an analysis by Cal/EPA’s Agency-wide Economic Analysis Program.
DUPLICATION OR CONFLICTS WITH CODE OF FEDERAL REGULATIONS

No unnecessary duplication or conflict exists between the proposed regulations and federal regulations because California is authorized by comparable federal US EPA requirements to maintain California specific regulations that are as complete and at least as stringent as the federal Subtitle D requirements contained in Title 40, Part 258, of the Code of Federal Regulations.
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