Phase II - Regulations On Long-term Postclosure Maintenance, Corrective Action and Financial Assurances

Public Comments/Responses - Including Public Hearing Comments from April 16, 2009

45-Day Comment Period, February 27, 2009 - April 13, 2009


	Section
	Comment #
	Comment
	Response

	General
	A-1
	The new regulations result in unfunded mandates.
	The proposed regulation package does not create an unfunded mandate because local entities may choose a financial demonstration that will result in no additional cost or a financial demonstration for which costs are recoverable through fees authorized by Public Resources Code sections 40057 and 40059.

	General
(cash type financial demonstrations)
	B-1, B-33,
B-34, E-1,
J-2, PHA-2
	The commenter is opposed to the proposed regulations due to the detrimental impact to cash financial assurance demonstrations (i.e., trust funds and enterprise funds); placing the operators at a competitive disadvantage compared to other financial assurance demonstrations.
	The proposed regulations clarify the regulatory intent of providing “financial assurances to the State.”  All the financial assurance demonstrations allowed under the regulations are intended to provide an assurance to the State that if an operator fails to perform as required (defaults), CalRecycle can access the value of the financial mechanism and ensure that postclosure maintenance is performed.  The trust fund demonstration only provides assurance if it remains fully funded to the required value.  All operators are expected to perform the required activities on an ongoing basis; however, some operators have interpreted the trust fund as a separate, distinct amount of cash set aside with the sole purpose of its use being for the operator to access and expend it for the costs of postclosure maintenance for their site - an interpretation that if adhered to by CalRecycle results in limited financial assurance to the State because the cash would be used up by the operator.  The final rule clarifies that this interpretation does not comport with the regulatory intent and that the primary purpose of financial assurance is to benefit the State if the operator defaults.  To do so, the trust funds must remain fully funded to the required value.

	General
(cash type financial demonstrations)
	B-2, B-35
	The commenter believes the proposed regulations will have significant impacts to operators using cash financial demonstrations - without considering reasonable alternatives.  
	CalRecycle followed a process of stakeholder involvement, which was continued throughout the year prior to initiating the rulemaking.  Numerous alternatives were considered, as identified in the FSOR discussion and other rulemaking documents.  CalRecycle determined that no alternatives would be as effective and less burdensome to private persons or businesses while at the same time offering similar protections to the State.  In addition, under current regulations, an operator may use numerous alternative financial assurance demonstrations in lieu of a cash demonstration. 

	General
	B-3
	The commenter believes that landfills that have been closed prior to 2003 could be severely impacted by the proposed regulations requirement to submit updated postclosure maintenance plans (including cost estimates) and the associated financial assurances demonstration.
	The current regulations (27 CCR 21840[a][4]) require all operators to submit updates to their plans whenever changes in the plan are necessary to reflect the current operations, and to include financial assurances for the updated costs.  All operators of landfills closed prior to 2003 will be required to report necessary updates to their postclosure maintenance plans under the proposed regulations, but the scheduled update is the change, not the necessity for the update. Non-compliance with the current regulatory requirements will be reduced due to the updated reporting schedule.  Operators actively maintaining the closed landfill under the current requirements by updating their plan and the associated financial assurance demonstration will encounter no additional burden or expense.

	General
(cash type financial demonstrations)
	B-4, PHA-1
	The commenter believes that the proposed regulations create a financial burden by not allowing access to the funds at a time when there is no gate revenue being created and fail to give the operator time to develop other revenue generating assets to cover the postclosure maintenance costs.
	The final rule included amendments to address this concern by reducing the requirements for landfills that have approved final closure and postclosure maintenance plans on or before the effective date of the regulations.  These landfills are generally closed and closing landfills.  These landfills will not be subject to a “step-down” requirement, but rather will be able to draw down the multiplier; that is, reduce it on a one-for-one basis with the number of years of postclosure maintenance completed, with a minimum required multiplier of 15.  Active landfills, in contrast, will be subject to performance-based step-down criteria and will not be able to receive reductions in the multiplier until these criteria are met at five year intervals; these landfills also have a minimum required multiplier of 15.  Active landfills do have time to plan for these financial assurance costs. Further, all operators are currently required to perform postclosure maintenance for a minimum of 30 years and until the waste no longer poses a threat to public health, safety, and the environment.  It is commonly recognized that the postclosure maintenance period will last well past 30 years.  So, prudent operators would have been planning already for how to pay for these long-term postclosure maintenance costs.

	General
(cash type financial demonstrations)
	B-8, E-2
	ICF International’s findings of a greater level of security offered by cash financial demonstrations is not recognized or properly treated or addressed in the proposed regulations.
	A cash demonstration provides a greater level of security, as described in the ICF, Inc. study presented to CalRecycle in December 2007, only when it is fully funded.  ” Allowing the operator to access the funds diminishes the certainty of assurance offered by the fund.  In addition, current regulations allow the fund to be built up gradually over the entire landfill life This build-up reduces the certainty that the trust funds will be fully available when needed such as when a landfill  closes early (prior to reaching full capacity).  The cash financial demonstration is also less secure as a financial assurance demonstration to the State to the extent that it is relied on by the operator to fund postclosure maintenance and corrective action expenses.  This is because the fund will only last as long as the funds held are available.  If an operator is not planning for expenses beyond the value placed in the cash financial assurance demonstration, the resulting level of security to the state will likely be insufficient to cover the ongoing costs of postclosure maintenance and corrective action.

	General
(cash type financial demonstrations)
	E-3
	The criteria for the ability to “step-down” postclosure maintenance monies in the postclosure maintenance account is not clearly understood.
	The comment is noted.  CalRecycle included amendments into the final rule to allow operators of landfills with approved final closure and postclosure maintenance plans on or before the effective date of the final rule (generally closed or closing landfills) to draw-down the value of their financial assurance demonstration on a year-for-year basis from the time of the approval of the certification of final closure to a minimum multiplier of 15 times the annual postclosure maintenance cost estimate.  All operators of landfills without an approved final closure and postclosure maintenance plan on or before the effective date of the final rule (generally active landfills) are required to meet specified performance standards at each five (5) year review to earn the step-down reduction of the multiplier in increments of five to a minimum of 15.  The final rule includes amendments to clarify the performance standards for the step-down.  

	General (cash type financial demonstrations)
	E-5
	The commenter believes the trust is the most secure and liquid form of financial assurance available, and that ICF’s analysis is not being considered in the development of the regulations.
	The proposed regulations clarify the regulatory intent of providing “financial assurances to the State. ”  All the financial assurance demonstrations allowed under the regulations are intended to provide an assurance to the State that if an operator fails to perform as required (defaults), CalRecycle can access the value of the financial mechanism and ensure that postclosure maintenance is performed.  The trust fund demonstration only provides assurance if it remains fully funded to the required value.  All operators are expected to perform the required activities on an ongoing basis; however, some operators have interpreted the trust fund as a separate, distinct amount of cash set aside with the sole purpose of its use being for the operator to access and expend it for the costs of postclosure maintenance for their site - an interpretation that if adhered to by CalRecycle results in limited financial assurance to the State because the cash would be used up by the operator.  The final rule clarifies that this interpretation does not comport with the regulatory intent and that the primary purpose of financial assurance is to benefit the State if the operator defaults.  To do so, the trust funds must remain fully funded to the required value.  

	General
(cash type financial demonstrations)
	B-11
	The risk modeling performed by staff is overstating the statewide financial risk.  Government operations with cash value financial assurance demonstrations utilizing United States government bonds or U.S. Treasury bills would represent minimal or no risk to fail, and as such the operators that use trust funds should be removed from risk modeling.  
	As long as sufficient funds remain in the cash value financial demonstration, and are not depleted to pay for the postclosure maintenance of the closed facility, this would be a valid statement of the financial assurance fund.  However, current cash value mechanisms are funded to cover only 30 years of postclosure maintenance costs and are allowed to be drawn down on an annual basis.  Postclosure maintenance, in contrast, will be needed well past 30 years after closure of the landfill.  The final rule requires financial assurances after the 30 year point - until the waste no longer poses a threat to public health, safety, and the environment.  In addition, current regulations allow the trust fund to be built up gradually over the entire landfill life This build-up period reduces the certainty that the trust fund will be fully available when needed,  such as when a landfill closes early (prior to reaching full capacity).  Finally, the lesser risk of a public entity default was taken into account in the default rates used by CalRecycle in its analysis – see the March 27, 2009 Staff Analysis and Status Report.     No amendment is included in the final rule based on this comment.

	General
	F-1, J-1, 
PHB-1
	The proposed regulations should not be adopted as written, as they are not protective of the state’s taxpayers or of public health, safety and the environment by not anticipating all the costs associated with the long-term care of the landfill.
	We disagree.  CalRecycle has considered protection to the state’s taxpayers, public health, safety and the environment in drafting the final rule.  Based on the alternatives considered, as outlined in the FSOR discussion, the final rule provides a high level of protection to the state’s taxpayers, public health, safety and the environment.  

	General
(major maintenance cost consideration)
	F-3, PHB-2, PHB-4
	Major cost categories are excluded from the regulation, including major maintenance and non-water quality corrective action, and instead add coverage without increasing assurances.
	CalRecycle amended the noticed regulations to require additional cost calculations beyond categories in the originally noticed proposed rulemaking.  The final rule now requires an operator to submit a cost estimate for non-water release known or reasonably foreseeable corrective action, in addition to the currently required water release corrective action estimate.  The non-water release estimate would include a major maintenance item (e.g., cover replacement) if such an item were reasonably foreseeable.  The required financial assurance amount under the final rule is the greater of the amount of reasonably foreseeable water release or non-water release estimates.  So, if a major maintenance item were reasonably foreseeable and had an estimated cost greater than the estimated water release cost, an operator would be required to increase its financial assurance to cover this additional anticipated cost.  Further, per § 22234 (a)(3), an operator is now prohibited from receiving a disbursement from its financial assurance mechanism unless it shows financial need; this requirement also has the effect of adding additional corrective action financial assurance coverage.   

	General
	F-4, PHB-3, PHB-5
	The cost estimates used in the modeling analysis of landfill defaults do not take into account all postclosure maintenance and corrective action costs and so significantly underestimate the impact of landfill defaults.
	We utilized engineer developed and approved estimates for all postclosure maintenance costs and submitted and approved corrective action costs where available.  Staff performed an evaluation of the corrective action estimates modeled with actual corrective actions performed and determined the modeling is significantly related.  In addition, staff included adjustments to accommodate the commenter’s request during the modeling to include estimated costs of   major maintenance at closed landfills.  The final rule defines the types of financial assurance demonstrations available, the cost estimate requirements to be developed on a site-specific basis and that the demonstrations must continue to comply until the operator is released by CalRecycle.  No amendments were made to the final rule based on this comment.

	General
	F-5
	The risk assumptions significantly underestimate the probability and impact of landfill defaults in the analysis.
	The probabilities of default were determined from industries as described in the 2007 ICF Contractor Study and related 2007 Staff Report   These probabilities were further refined in subsequent staff analyses.  The April 21, 2009 Meeting Agenda Item No. 2 Attachment 1 – Staff Analysis and Status Report contains a summary of these subsequent staff analyses.  No changes were made based to this comment.

	General
	F-6, PHE-2
	The financial means test financial assurance demonstration does not protect taxpayers in the event of a default. The commenter implies that the financial means test should not be used as a financial assurance demonstration.  
	This comment is beyond the scope of this rulemaking.  CalRecycle is statutorily required to allow all financial demonstrations allowed under the federal requirements, which include the financial means test (Public Resources Code § 43601(b)).  The statute does allow CalRecycle to limit the conditions for acceptance and use of any demonstration, and CalRecycle had previously placed limits on the use of the financial means test.  .  However, unless statutory amendments are enacted, CalRecycle cannot adopt regulations to completely eliminate use of the financial means test.

	General
(perpetual funding of financial assurances)
	G-1
	The commenter supports the proposed changes that would require landfill operators to provide perpetual funding beyond the 30 years of postclosure maintenance.
	The comment is noted. CalRecycle r amended the proposed rule to further clarify these intentions by specifically requiring all operators to maintain the financial assurance demonstration, at specified levels, until CalRecycle releases the operator by agreeing that the operator has demonstrated that the waste no longer poses a threat to public health, safety, and the environment.

	General
(pooled fund)
	K-1, K-21, 
K-28, K-30, O-1, O-2
	The commenter is in support of the regulations as they are configured in a manner that is protective of the State with the intention of creating an additional backstop mechanism that is referred to as a pooled fund.
	The comment is noted.  Creation of a pooled fund requires statutory authority and so is beyond the scope of these regulations.  No changes were made to the final rule based on this comment.

	General
	K-2, K-23
	Adjust the regulations to ensure they continue to allow all financial assurance mechanisms allowed under federal law.
	The comment is noted.  The current regulations do allow all financial assurance demonstrations allowed under federal law to be used; though CalRecycle has placed restrictions on the use of certain mechanisms.

	General
(30 year postclosure maintenance period is sufficient)
	K-22, K-32,
M-18
	The commenter believes that the 30-year financial assurance period is adequate given that postclosure maintenance costs should lessen during the 30-year postclosure period.
	We disagree.  As required by California statute and as identified in the rulemaking documents, postclosure maintenance must be performed for a minimum of 30 years and until the operator has demonstrated that the waste no longer is a threat to public health, safety, and the environment.  There must be sufficient financial assurance throughout the postclosure maintenance period.  CalRecycle has directed the final rule to respond to the long-term postclosure maintenance exposure created by closed landfills, especially after the first 30 years have elapsed.  In addition, the current regulations allow for any recognized cost reductions to be fully implemented within the approved postclosure maintenance plan with the corresponding financial assurances demonstration reduction.

	General
(non-water corrective action)
	K-29, M-23
	Non-water quality is not reasonably foreseeable and should not have a financial assurance demonstration required.
	The comment is noted. As discussed in numerous workshops held throughout the development of the proposed regulations, CalRecycle has determined that it is reasonably foreseeable that various types of non-water release corrective actions will occur.  Documentation of this determination is in a number of documents in the rulemaking record; most relevant are the CalRecycle survey of corrective action measures, and the April 21, 2009 Meeting Agenda Item No. 2 Attachment 1 – Staff Analysis and Status Report.  The adopted final rule requires that financial assurances be available to respond to one corrective action at a time, which is likely to be sufficient to cover those reasonably foreseeable actions.

	General
	K-48
	Only when the facility owner has failed to perform an ordered task and determined to be non-compliant should the agency access the financial assurance mechanism.
	The proposed regulations do not make any amendment to the process by which CalRecycle might require access to the financial assurance demonstrations.  No action required.

	General
	P-1
	It is unclear how funding needs for these activities (major maintenance, risks of default, and adequacy of the financial means test) will be met, especially with no tipping fee increase or other new funding sources identified.
	The final rule included amendments that added a non-water release corrective action estimate requirement.  The need for major maintenance items not addressed in the postclosure maintenance cost estimate would be considered in the development of this corrective action cost estimate.  The final rule does address default risks by increasing financial assurance requirements; see the March 27, 2009, Staff Analysis and Status Report for a discussion of default risks. There are some default risks which cannot be addressed by this rule, as statutory changes would be required.  The financial means test is one of the financial assurance mechanisms allowed under federal law. As such, under Public Resources Code §43601(b), CalRecycle cannot eliminate of the use of this mechanism.

	General
	P-2
	The commenter requests CalRecycle delay action on the regulations and work with the Senate Environmental Quality staff to provide a better understanding of the concepts and methodologies behind the regulations.
	The comment is noted, but no action is needed.  These regulations were developed with an extensive review process, including numerous workshops with stakeholders, a report developed by an outside consultant (ICF Report) and detailed staff analyses, summarized in the March 27, 2009 Staff Analysis and Status Report.  

	General
	PHB-4
	The price of landfilling should reflect the cost of landfilling and the markets should determine where the material should go.
	The comment is noted, but no action is required.  CalRecycle considered numerous alternatives in developing these regulations and deciding which financial assurance alternatives to adopt, as identified in the FSOR discussion and other rulemaking documents.  CalRecycle determined that no alternatives would be as effective and less burdensome to private persons or businesses while at the same time offering similar protections to the State.

	General (additional corrective action coverage)
	PHB-5
	How can the rulemaking add coverage for additional types of corrective action without adding financial assurances for the additional exposure?
	Consideration was made during public meetings of the potential for multiple instances of financial need to occur against the need for additional types of coverage and the rulemaking reflects the intent to make the financial assurance available for the broader range of exposures.  The financial assurance demonstration requirement was balanced to be able to respond to the exposure, if the operator fails to do so, without unreasonably requiring financial assurance demonstrations for each potential release (as if the operator might be drawing directly from the financial demonstration for each release).  .  All the data and analysis is available, as presented during numerous workshops and public meetings as identified in the rulemaking record.  

	General
	PHB-6
	Postclosure maintenance costs are likely to increase in the future, not decrease.  Where is the analysis of more expensive costs?
	The rulemaking requires the postclosure maintenance plans to be updated on at least a 5-year cycle, to re-determine the true costs throughout the postclosure maintenance period of the closed landfill.  If a plan update reveals that costs have increased, the operator will be required to increase its financial assurance in an equivalent amount.  No action is required.  

	General
	PHB-7
	The total replacement of a leachate collection system or a final cover should be considered a corrective action, not a maintenance item.
	The need for final cover replacement would be considered in the development of the non-water release corrective action and optional corrective action plan - see § 22101(b) and § 22102(a)(1)(3).  An operator must address whether final cover replacement is reasonably foreseeable when preparing this estimate.  As with final covers, a replacement of a leachate collection and removal system could be a reasonably foreseeable corrective action based on the specific circumstances at a particular site especially if the site has a system that has a lower excess capacity which would make it more likely to degrade or become inadequate over time.

	General
	PHB-8


	AB 2296 required a postclosure maintenance contingency.
	The contingency requirement pre-dated AB 2296, is not a focus of the statutory amendment and is not included in this rulemaking.  The requirements of AB 2296 are met by the final rule, without adding a contingency requirement beyond the current contingency applied to closure cost estimates.  The final rule explicitly requires operators to maintain postclosure maintenance financial assurances with a minimum multiplier of 15 times the estimated annualized cost of postclosure maintenance, instead of allowing a continued annual reduction of the financial assurance mechanism.   There will therefore be additional financial assurances available to the State if an operator defaults.  The financial assurance demonstrations will provide resources to the State if an operator defaults.  No amendments were included in the final rule as a result of this comment.

	General
	PHB-9
	Postclosure maintenance and corrective action costs seem to leave out too many things that should be considered maintenance.
	The comment is noted.  The rulemaking requires routine items of maintenance to be included in the postclosure maintenance plan and reasonably foreseeable corrective action items to be considered when developing the corrective action cost estimate.   .  For additional clarity, the proposed regulation was changed to add a definition of "corrective action" in § 22100 (c)(1)

	General
	PHC-1,
PHD-2
	Release all the data and analysis used during the rulemaking to validate the corrective action cost estimates and frequency. 
	The comment is noted.  All the data and analysis is available, as presented during numerous workshops and public meetings as identified in the rulemaking record.  In particular, see the following items identified in the Technical Documents section of the FSOR discussion:  ICF Study, CalRecycle corrective action survey and the March 27, 2009 Staff Analysis and Status Report. 

	General
	PHC-2, 
PHD-1
	What data and analysis were used to support and modify the risk assumptions for defaults of operators?
	The comment is noted.  All the data and analysis is available, as presented during numerous workshops and public meetings as identified in the rulemaking record.  In particular, see the following items identified in the Technical Documents section of the FSOR Discussion:  ICF Study and the March 27, 2009 Staff Analysis and Status Report.  

	General
	PHE-1, 
PHB-10
	Allowing a reduction in the postclosure maintenance multiplier below the multiplier of 30 times the annual costs is not justified in your analysis.
	The comment is noted.  All the data and analysis regarding the decision to establish a minimum multiplier of 15 is available, as presented during numerous workshops and public meetings identified in the rulemaking record.  In particular, see the FSOR Discussion and accompanying supporting documentation in the rulemaking record, particularly the March 27, 2009 Staff Analysis and Status Report.  

	21200
	C-1, D-1
	The section should require the owner/operator to notify the director of the local agency that oversees local land use planning for the jurisdiction that the ownership of the facility is changing.
	This is a local issue that should be addressed at the local level.  No amendments were included in the final rule based on this comment.

	21200
	C-17, C-20,
D-17, D-20,
G-10, M-17,
N-10, N-11
	Representatives of cities and counties have consistently expressed their strong opposition to the formation of a pooled fund to provide for landfill cost defaults by owner/operators.  The proposed regulations seem to benefit private landfill owners and operators since they can shirk their legal responsibilities to maintain and/or remediate their site by filing bankruptcy at any time.
	The comment is noted, but the final rule does not create or manage a pooled fund; the creation of a pooled fund would require legislation.  

	21200
	K-3
	The commenter supports this provision.
	Comment noted.

	21200
	K-7, O-5
	The information submitted for financial assurance demonstrations and the affidavit that the prior owner has notified the new owner of these requirements should be eligible for consideration of confidentiality, not to be disclosed prior to the finalization of the sale.
	The comment is noted.  Confidentiality can be requested under existing confidentiality rules (14 CCR Div. 7, Ch. 1, Art. 4) at the time of submittal.  No amendment is included in the final rule.

	21200
	L-2
	There should be clarification on the time allotted for notification, responses, co-responses, and closing of escrow days.
	.The regulations already clearly identify CalRecycle’s approval process and requirements for change of ownership, including time frames for notifications and EA responses.  No amendment is included in the final rule.

	21200
	L-3
	CalRecycle should amend the regulations to specifically define “non-compliance.”
	The comment is noted.  The term is not defined differently for the regulations than for general language usage.  No amendment is included in the final rule.

	21200
	L-4
	CalRecycle should amend the regulations to specifically define “determination of adequacy.”
	The comment is noted.  .  The final rule clearly defines the documentation required to determine compliance with change of ownership/operation requirements.  If these requirements are not met, the enforcement agency is required to send a written notification, including its basis for this “determination of inadequacy.”  No amendment is included in the final rule.

	21200(a)
	G-4
	The commenter supports the amendments to Section 21200 which require the previous owner or operator to notify the enforcement agency and CalRecycle of the change in ownership 45 days prior to the title transfer.
	The comment is noted.

	21200(a)
	G-5
	The proposed regulation needs to include specific timeframes for the new owner to provide the financial assurance documents to CalRecycle for approval prior to title transfer.
	Section 21200(b)(1), added in this rulemaking,  requires the financial assurance documents to be submitted, 45 days prior to the anticipated transfer.  No further amendment is included in the final rule.

	21200(a)
	J-3
	The section should require the owner or operator to notify the director of the local agency that oversees local land use planning upon compliance with the submittal under 21200(a).
	This is a local issue that should be addressed at the local level.

	21200(b)(2)
	L-1
	CalRecycle should place early indicators in the purchasing process to provide for both the escrow agent and buyer that CalRecycle shall be the ultimate agency for approval of the escrow transaction.
	The comment is outside the scope of current rulemaking.  CalRecycle does not have the authority to be the ultimate agency for approval of the escrow transaction.  The proposed regulations already clearly identify CalRecycle’s approval process and requirements for change of ownership.  No further amendment is included in the final rule.

	21200(b)(2)
	M-1
	The new owner should be required to show financial capacity to implement the plans for approval of CalRecycle prior to the transfer of ownership.
	Comment noted, but no action is needed. .  The amendments require the new owner to submit financial assurance demonstration 45 days prior to the transfer of ownership.   By doing so, the new owner is effectively showing its financial capacity to implement the plans.

	21200(c)
	I-1, K-4, 
O-3, O-4
	The section should be amended to identify that the new owner or operator has completely submitted and complied with the terms of the solid waste facilities permit as it is unclear that the enforcement agency would be able to make the determination from the information submitted.
	Agree.  The rulemaking has been modified to accommodate this amendment.

	21200(c)(1)
	C-2, D-2,
J-4
	The section should require the enforcement agencies to notify the director of the local agency that oversees local land use planning upon compliance with the submittal under 21200(a).
	This is a local issue that should be addressed at the local level.

	21200(c)(1)
	K-5
	The section should require CalRecycle to provide the enforcement agency a written determination within 30 days of the required submittal of financial assurance demonstrations by the new owner or operator.
	The section requires the enforcement agency to send written notice to the owner or operator within 30 days of the submittal.  The interactions between the enforcement agency and CalRecycle are a matter of process and internal procedure and not a subject of the rulemaking.  No amendment was made to the final rule.

	21200(c)(2)
	C-3, D-3, 
J-5
	The section should require the enforcement agencies to notify the existing owner upon determination of non-compliance with 21200(a). 
	Agree.  The rulemaking has been modified to accommodate this amendment.

	21200(c)(2)
	K-6
	Both the prior owner or operator and the new owner or operator should receive the notification from the enforcement agency to allow both parties to the transaction to be equally informed of the determination.
	Agree.  The rulemaking has been modified to accommodate this amendment.

	21200(d)
Proposed
	C-4, D-4
	The section should require the enforcement agencies to notify the director of the local agency that oversees local land use planning upon determination of non-compliance with 21200(a).
	This is a local issue that should be addressed at the local level.

	21200(d)
Proposed
	C-5, D-5,
J-6
	The section should be modified to require the owner/operator to include a statement in the property title to be filed with the Registrar-Recorder/County Clerk of the County where the disposal site is located indicating that the site has been used as a disposal site and that the new owner has to comply with regulatory and financial requirements.
	The comment is outside the scope of current rulemaking.   Section 21170 already requires this notification, except for the identification of the financial assurance requirements.  

	21200(d)
Proposed
	K-6
	Both the prior owner or operator and the new owner or operator should receive the notification from the enforcement agency to allow both parties to the transaction to be equally informed of the determination.
	Agree.  The change has been made to § 21200(c)(1) and (2).

	21570(f)(7)
21640(b)(6)
21685(b)(6)
	C-6, D-6, J-7, M-2
	The subsections need to be expanded to define the phrase “most recent” since it is ambiguous and subject to arbitrary interpretation.
	Agree.  The phrase has been changed to: “…most recently submitted detailed written estimate or latest approved estimate, whichever identifies the greatest cost…”

	21570(f)(7)
21640(b)(6)
21685(b)(6)
	M-3
	The regulations should be amended to identify that submittal of updated and approved closure and postclosure maintenance cost estimates within the prior 12 months be included in application and filing requirements consistent with Title 27 requirements.
	The comment is noted.  Updated closure and postclosure maintenance estimates are already required to be submitted as part of the application and filing requirements.  No amendment is included in the final rule.

	21685
	O-6, O-8
	Is this section requiring the waste discharge requirements to be approved before the solid waste facilities permit can be approved?
	The approvals remain independent of each other.  The submittal of a copy of the water release corrective action cost estimate and the financial assurance demonstration accompanying the estimate is the requirement (in this regard) for the solid waste facilities permit.

	21685(b)(7)
	O-7
	Does this require approval of the Regional Water Quality Control Board in the waste discharge requirements?
	No.  The approval of the financial assurances demonstration documentation is a function of CalRecycle staff and will be completed as part of  the solid waste facilities permit application review process as it is currently conducted.

	21820
	B-9, B-36
	The results of the Cost Estimating Dialogue workshops need to be contained in the Initial Statement of Reasons so that landfill operation and maintenance costs are not included in the closure cost estimate.
	The comment is noted and the results of the cost estimating dialogue will be included in the Final Statement of Reasons.

	21820
	 L-6, M-4
	We have no comment.
	Comment noted.

	21820(a)(1)(A)
	I-2
	Thank you for explicitly recognizing the option to demonstrate closure cost estimates for closing discrete units.
	Upon review of the comment, staff identified that the proposed wording was too restrictive and did not meet the intent of phased closure to apply to any portion of the site, not just discrete units.  Since most landfills do not have discrete units (i.e., units that can be monitored separately), the final rule was revised to delete the word “discrete” to allow for cost reductions for phased closure of non-discrete units.

	21820(a)(1)(B)
	B-12, C-18, C-21, D-18,
D-21, I-3, 
K-8, O-9
	Modifications to the proposed text are requested in order to ensure that only those cost items associated with closure are included.
	The final rule clarifies existing requirements under both state and federal law, especially concerning premature closure.  It specifies the minimum items necessary for inclusion in the closure cost estimate.   The changes suggested by the commenters unnecessarily restrict the items to be included in the cost estimate and would be inconsistent with federal and state requirements.   However, a change has been made to include language in the final rule clarifying that the cost estimate needs to account for items “required for closure.”   

	21820(a)(2)
	I-3
	This section should be revised to indicate that the closure cost estimate should only include activities required for closure at the time of closure, not activities that may be required after closure.
	The final rule requires the closure cost estimate to include only those monitoring and control systems that are required for closure, not simply those that are remaining to be completed at the time of closure.  The comment does not take into account premature closure, when an activity is required for closure, but has not yet been implemented.  If an activity is not required for closure (e.g., landfill gas control system), but potentially may be required in the future, it would be addressed through the corrective action financial assurance requirements.  A change was included in the final rule to indicate that activities “required for closure” are those that have to be included in the cost estimate.

	21820(a)(2)
	K-8, K-9
	Closure cost estimates should only include those components of the landfill that are actually required to close the unit or phase at that particular point in time.
	Under current state and federal standards, the closure cost estimate must reflect the maximum area or unit of a landfill open at any one time.  There are several avenues already available for an operator to lower the cost estimate.  These options include phased and/or partial closure and, phased and/or conditional permitting.   In addition, an operator may choose a trust/enterprise fund as the financial mechanism for closure.  These mechanisms allow for the gradual build-up of funds commensurate with the rate of disposal.   Subsections  (a)(1)(A) and (a)(1)(B) have been modified to delete the word “discrete” to allow for cost reductions for phased closure of non-discrete units.  No owners/operators or enforcement agencies have indicated any interest in the conditional permitting option.  After consideration, the comment is noted, but no amendment is included in the final rule.

	21820(b)(3)(C)
	G-7, O-10
	The section should be revised to allow for anticipated reductions in postclosure maintenance costs.
	Anticipated reductions in postclosure maintenance cost estimates are not allowed because of the inherent uncertainty of future costs.  There may be a number of reasons for cost fluctuations including, but not limited to, labor and material costs, development of new regulations, expansions of environmental control systems, and encroaching development.  Therefore, the best and most prudent approach is to base the cost estimate on the current activities and costs.  However, operators may revise postclosure maintenance plans and the related cost estimates at any time to reflect realized reductions in activities and costs.   After consideration, the comment is noted, but no amendment is included in the final rule.   

	21840
	K-24, K-25,
K-26, K-27,
K-42, M-19, M-20, M-21, M-22
	The commenter requested several changes to how the postclosure maintenance cost estimate contingency should be calculated.
	Although contemplated at one time, the final rule does not contain a postclosure maintenance contingency.  These comments are no longer applicable.

	21840(a)(1)(A)
	K-10, K-31
	Since CalRecycle will allow for periodic updates to postclosure maintenance plans and cost estimates we have no objection to the proposed changes.  However, we would appreciate receiving written acknowledgment in the rule-making record that there is no limitation on the updating of plans and estimates at any time, if justified.
	Thank you for your comment.   As stated in the response above, updated plans and cost estimates may be submitted by operators at any time.

	21840(a)(3)
	K-11
	To avoid confusion over the use of the word “anticipate” in both this section and section 21840(a)(1)(A), this section should be removed.
	Although the word “anticipate” is used in different contexts in each of the sections referenced, the use of the word “anticipate” in both sections may lead to confusion.  Therefore, to avoid potential misinterpretations, we have revised the wording in this section.  Complete removal of this section is not appropriate, since this section describes how the postclosure maintenance cost estimate shall be determined and reported.

	21840(a)(3)
	L-6,  M-5
	We have no comment.
	Comment noted.

	21865
	O-11
	These requirements will go well beyond conformity and will eventually require an update of the postclosure maintenance plan and the associated financial assurances.
	Under current regulations an operator is required to submit revised postclosure maintenance plans and cost estimates (27 CR 21840[a][4]) whenever an increase or decrease in costs for postclosure maintenance is indicated or if changes to the plan are proposed.  Revision of financial assurances is also required at that time.  The proposed regulations continue the current requirements and establish a procedure for enforcing the requirements through the five year plan review process.  After consideration, the comment is noted, but no amendment is made.

	21865
	O-12
	This section should be revised to allow closed sites a five-year period to update any financial assurance requirements as a result of updated plans.
	Under current regulations, an operator is required to submit revised postclosure maintenance plans and cost estimates (27 CR 21840[a][4]) whenever an increase or decrease in costs for postclosure maintenance is indicated.  Revision of financial assurances is also required at that time.  The proposed regulations continue the current requirements and establish a procedure for enforcing the requirements through the five year plan review process.  After consideration, the comment is noted, but no change was made.

	21865(a)
	G-8
	The section should be revised to require submittal of updated postclosure maintenance plans only for landfills that have been certified closed.
	The regulations require amendments “as necessary” to the closure and postclosure maintenance plans.  Revisions to closure plans may be necessary for landfills that have been certified closed to reflect modifications to final cover or other environmental control systems primarily to reflect changes in postclosure land use or corrective actions.  If no amendment is necessary re-submittal of the closure plan would not be required under current regulations.  .   The regulations as proposed already allows the operator to avoid submitting updated closure plans for certified closed sites if no changes are contemplated.  To make this even clearer, this section has been changed to state:   “If there have been no changes requiring an amendment …, a statement certified by a registered civil engineer or certified engineering geologist that there have been no changes may be submitted in lieu of submitting plans.”     

	21865(a)
	I-4
	If the most current closure or postclosure maintenance plan is on file, the permit applicant should be able to indicate that there are no changes.  This can eliminate excess paper copies.
	The regulations requires amendments “as necessary” to the closure and postclosure maintenance plans. To make this even clearer, this section has been changed to state that if there have been no changes requiring an amendment, a statement certified by a registered civil engineer or certified engineering geologist that there have been no changes may be submitted in lieu of submitting plans.   However, in most cases there will be necessary amendments to the cost estimates to reflect current costs.  Also, a recalculation of the expected closure date will most likely be needed.  However, these revisions may be submitted as updated appendices to the most recent approved plans.  

	21865(a)(2)
	B -13
	The section imposes an unfunded mandate on landfills previously closed and the proposed amendment should be eliminated.
	Under current regulations an operator is required to submit revised postclosure maintenance plans and cost estimates (27 CR 21840[a][4]) whenever an increase or decrease in costs for postclosure maintenance is indicated or if changes to the plan are proposed.  Revision of financial assurances is also required at that time.  The proposed regulations continue the current requirements and establish a procedure for enforcing the requirements through the five year plan review process.  No new mandates are created, and even if viewed as creating a mandate, these are clearly not unfunded mandates since local entities may choose a financial demonstration that will result in no additional cost or a financial demonstration for which costs are recoverable through fees authorized by Public Resources Code sections 40057 and 40059.  After consideration, the comment is noted, but no change was made.

	21865(a)(2)
	B -14
	If this section is not eliminated changes are suggested to avoid complete revisions of plans.
	The proposed wording already indicates that submittals are to be in the form of amendments to existing approved plans, as necessary.  Complete revisions are neither required nor contemplated.  Only those items requiring updating need to be submitted as amendments to the existing approved plans.  After consideration, the comment is noted, but no further amendment is included in the final rule.   

	21865(a)
	L-7, M-6
	It is unclear whether this section applies to preliminary and final closure and postclosure maintenance plans since the word “preliminary” was removed.  The section should differentiate between the plans.
	The word “preliminary” was removed to indicate that the section applies to all closure and postclosure maintenance plans – both preliminary and final plans.  There is no need to differentiate since the standards apply to all plans.  After consideration, the comment is noted, but no change was made.   

	21865
	L-9, M-8
	With the strikeout of the note we request clarification on the extent of the review for an amended closure plan.
	The review of all submitted plans, preliminary or final, new, revised, or amended, follow the procedures outlined in 27 CCR 21860.  After consideration, the comment is noted, but no change was made.

	21865(
	N-6
	Do not delete the note from this section.  Retaining this section will prevent unnecessary submittals and reviews.
	As delineated in the Statement of Reasons, the note was removed because the regulations are now clarified sufficiently to make the note unnecessary.  Furthermore, review of previously approved portions of the plans may be necessary to determine if revisions should have been submitted to reflect changes in design, regulations, or other reasons.  After consideration, the comment is noted, but no change was made.

	21865(c)
	B-15
	The section should be split to include separate lists of items to be included for both closed and active sites.
	The only listed item that would not apply to a closed site is the “anticipated year of closure.”  Duplication of the list to make separate lists for active and closed sites is not warranted since it is obvious that the anticipated year of closure is not applicable to closed sites.  Furthermore, the preamble to the list indicates that amendments are to be submitted “as necessary.”  After consideration, the comment is noted, but no change was made.  

	21865(c)(1)(B)
	M-7
	This item should be deleted since the anticipated year of closure constantly varies for numerous reasons.
	It is correct that the anticipated year of closure can significantly vary due to numerous factors.  This is precisely the reason that the anticipated year of closure is required to be updated at the time of each plan update.  After consideration, the comment is noted, but no change was made.

	21880
	B-16
	The section should be revised to specify that closure certification may not be denied if the as-built costs do not substantially compare with the estimated costs.


	This section does not contemplate nor allow for denial of closure certification based on the as-built costs being substantially different than the estimated costs.  However, if the costs are not submitted, as required, closure certification may be postponed due to an incomplete submittal.  After consideration, the comment is noted, but no change is made.   

	21880
	L-10, M-9
	The commenter has no comment.
	Comment noted.

	21880(a)(1)
	O-13
	The requirement for submittal of as-built costs should not be the basis for withholding or delaying approval of closure certification.
	While the final rule does not contemplate nor allow for denial of closure certification based on the as-built costs being substantially different than the estimated costs, if the as-built costs are not submitted as required, closure certification may be postponed due to an incomplete submittal.  After consideration, the comment is noted, but no amendment is included in the final rule.   

	21880(d)
	I-5, N-9
	There should be a provision that if one or more agency does not provide a determination regarding its review of the closure certification documentation within the prescribed review period, the certification is deemed approved.
	Since acceptance of the closure certification submitted by the operator releases the operator from the requirement for closure financial assurance, it would not be prudent to release the financial assurance without the regulatory agencies providing a positive acceptance of the certification.  Also, should an agency not provide a determination within the prescribed deadline, the operator may avail itself of the internal appeal process for that particular agency.   After consideration, the comment is noted, but no amendment is included in the final rule.   

	21880(a)
	K-12
	This section should be revised to require only aggregate total as-built costs and not itemized costs.
	As discussed in the Statement of Reasons, the itemized as-built costs are necessary to aid regulatory agency staff in reviewing the accuracy and completeness of future estimates.   The total as-built aggregate cost does not provide the detail necessary.  After consideration, the comment is noted, but no amendment is included in the final rule.   

	21880(a)
	K-13, K-47
	This section should be revised to specify that the as-built costs be treated as confidential business information if requested.
	As specified under 14 CCR 17041 through 17046, an operator may request that the information be treated as confidential business information.    After consideration, the comment is noted, but no amendment is included in the final rule.   

	21880(d)
	N-7, N-8
	The agency review period should be shortened from 120 days to 60 days.
	Closure certification reports are complex documents containing significant amounts of data requiring detailed review.  Acceptance of a report indicates that a site has fulfilled all necessary requirements for closure.  Since this is a major occurrence, a full, complete, and careful review of the report is prudent and necessary.  After consideration, the comment is noted, but no amendment is included in the final rule.

	21880(a)
	O-14
	The actual costs submitted should be used for informational purposes only and not be required to update previous cost estimates.
	The purpose of this amendment is to collect information regarding the true costs of closure activities to aid regulatory agency staff in reviewing the accuracy and completeness of future estimates submitted.  Staff analyses may or may not require adjustments to cost estimates.  After consideration, the comment is noted, but no amendment is included in the final rule.

	21880(e)
	I-6
	The regulation should indicate that if the certification is not approved the agencies should provide a basis for non-approval.
	§21880(d) requires the reviewing agencies to submit their comments on the certification report to the operator.  Therefore, the regulations already require the reviewing agencies to provide the basis for non-approval.  After consideration, the comment is noted, but no amendment is included in the final rule.   

	21880(h)
Proposed
	C-7, D-7, 
J-8

	Subsection (h) should be added to require that upon approval of the closure certification, the approving agencies shall send a copy of the certificate of closure to the local land use planning agency.
	§21880(f) was modified to require CalRecycle to notify the local planning agency upon approval of the Closure Certification.

	22100
	G-3
	The commenter supports the proposal to allow landfill operators to use the existing cost estimates for water quality corrective action as the most expensive type of remediation to provide coverage for non-water quality corrective action.
	The comment is noted.  However, CalRecycle considered all the comments received and included amendments in the final rule to require demonstration of financial assurance for the greater estimated cost of either the known or reasonably foreseeable corrective action related to releases to water or the known or reasonably foreseeable corrective action not related to releases to water.

	22100, 22101,
22102, 22103
	L-11, M-10
	The deletion of Chapter 5 entirely is recommended.
	Chapter 5 provides CalRecycle the improved regulatory structure to obtain known or reasonably foreseeable corrective action cost estimates, adding a requirement for a non-water release corrective action estimate to the existing requirement for a water release corrective action estimate.  The non-water release corrective action financial assurance requirements, which were part of this section in the noticed rule, were relocated for clarity in the final rule to §§22220 and 22221. The non-water release corrective action estimate and associated financial assurance requirement are necessary so that, should the owner/operator of the landfill fail to perform a required corrective action, funds will be available to the State to cover the cost of the corrective action. .

	22100
	C-8, D-8
	The regulations identify that the corrective action requirements will apply to owners/operators of facilities operating on or after July 1, 1991.  The commenter thought these requirements were intended to apply to owners/operators of facilities operating on or after January 1, 1988.  
	The scope and applicability of the regulation matches the requirements of the current water releases known or reasonably foreseeable corrective action financial assurance requirements, and is correct as proposed (See 27 CCR 22220(b)).  If the regulation were amended to January 1, 1988, the owners/operators not under the current water release corrective action requirements would be impacted.  No amendment is included in the final rule.

	22100
	C-9, C-18, 
C-21, D-9, 
D-21, K-44
	This section needs to be expanded to restate or clearly define the terms postclosure maintenance and corrective action.
	Current regulations already contain a definition for postclosure maintenance (27 CCR 20164). This section was changed to add a definition of corrective action in §22100(c)(1) Generally, postclosure maintenance activities are those described in the postclosure maintenance plan while corrective action activities are those not expected.    

	22100 (originally commented on 22103)
	I-9
	The solid waste facilities permit should be conditioned to include only those sites required to have such assurances for corrective action submittals, matching the closure plan requirements of Section 21865 - January 1, 1988.
	The commenter incorrectly identifies that the corrective action demonstration is required for permitted landfills operating on or after January 1, 1988.  The correct implementation date is July 1, 1991, which is noted in this rulemaking.  No amendment is included in the final rule.

	22100
	O-15
	The regulations should be revised to clarify that additional financial assurances will not be required for non-water quality corrective action.
	The comment is noted.  CalRecycle considered all the comments received and included amendments in the final rule to require demonstration of financial assurances for the greater estimated cost of either the water release corrective action or the non-water release corrective action.  These amendments were made because certain non-water release corrective actions may cost more than a water release corrective action (e.g., final cover replacement).  The corrective action financial assurance mechanism must have sufficient funds to cover these potential costs, so that if the owner/operator of the landfill fails to perform a required corrective action, funds will be available to the State to cover the cost of the corrective action.  

	22100(b)
	I-7
	The proposal should indicate that corrective action financial assurance is not required for operational activities.
	A definition of corrective action has been included in § 22100(c)(1).  This definition states that corrective action does not include routine maintenance (operational costs).)  

	22101
	I-8, K-14, 

	It is appreciated that CalRecycle corrective action financial assurance can be included in the existing corrective action mechanism without the submittal of an additional cost estimate beyond the current water quality cost estimate.
	Comment noted.  CalRecycle considered all the comments received and included amendments in the final rule to require demonstration of financial assurances for the greater estimated cost of either the water release corrective action or the non-water release corrective action.  These amendments were made because certain non-water release corrective actions may cost more than a water release corrective action (e.g., final cover replacement).  The corrective action financial assurance mechanism must have sufficient funds to cover these potential costs, so that if the owner/operator of the landfill fails to perform a required corrective action, funds will be available to the State to cover the cost of the corrective action.    .

	22211
	B-5
	The proactive monitoring program is not a voluntary requirement as identified in the proposed regulations but rather is a mandate because operators must participate in order to access their postclosure maintenance funding.
	Even if viewed as creating a mandate, any costs incurred would be recoverable through fees authorized by Public Resources Code sections 40057 and 40059.    No amendment is included in the final rule.  

	22211
	B-6
	The water related testing included in the proactive monitoring program is outside the jurisdiction of CalRecycle.
	The proactive monitoring program is intended to be a comprehensive monitoring program for all aspects of the closed landfill.  The plan will be reviewed by CalRecycle staff, Regional Water Quality Control Board staff and the enforcement agency for all areas of concern.  The plan is required as a condition of CalRecycle approval of a reduction (“step-down”) in the required amount of postclosure maintenance financial assurance.  CalRecycle clearly has authority over financial assurance requirements and so has the authority to place appropriate restrictions on reductions in the amount of required financial assurance.

	22211
	B-7
	The commenter proposes that the annual drawdown of the financial assurance demonstration multiplier continue to 5X for cash financial assurance demonstrations instead of requiring the proactive monitoring program and good performance at the closed facility in order to qualify for the multiplier reductions.
	CalRecycle has determined that a minimum multiplier of 15 is necessary to protect the State if an operator defaults and thereby protects public health, safety, and the environment.  The basis for selecting a minimum multiplier of 15 is contained in the FSOR discussion and accompanying supporting documentation in the rulemaking record, particularly the March 27, 2009 Staff Analysis and Status Report.  There is no justification for treating a cash mechanism differently than any other financial assurance mechanism; the reduction requested by the commenter would provide inadequate protection to the State.   

	22211
	B-10-a
	There is no distinction regarding whether the enforcement order is for a new corrective action (order issued during the five year review period) or an existing corrective action (order which is still in place but was issued before the current five year review period.) 
	We agree and amended this section.  The pre-rulemaking discussions leading to these regulations indicated that the step-down reduction would not be allowed if the operator was not performing well, i.e., if the operator was subject to either a new or an existing enforcement order.  The amendment  clarifies  that if the operator is subject to either a  new enforcement order or an existing order, a step-down of the  multiplier cannot be approved, unless the operator has substantially complied with the order, as defined in the regulations

	22211
	B-10-b
	An existing water quality corrective action should not preclude CalRecycle from approving a reduction in the financial assurance multiplier.
	The regulation was amended to provide a limited exception to the rule that an existing enforcement order precludes a step-down. If an operator is substantially complying with an existing enforcement order, as defined in § 22211(a)(2)(c)1.a. and b., then an operator will remain eligible for a step-down.

	22211
	B-10-c
	Allow a step-down in the financial assurance multiplier if the corrective action was not the operator’s fault.
	We do not agree with this suggestion to create a “No-fault” provision.  The step-down criteria are intended to recognize good performance of both the landfill and the operator, not just good design and intentions of the operator.    If a landfill isn’t performing well, even through no fault of the operator, there would be increased risk to the State if a step-down were to be approved.

	22211
	B-17, B-37, C-10, D-10
	The commenter is opposed to all the “step down” provisions of the proposed regulations.
	The comment is noted.  CalRecycle included amendments in the final rule to allow operators of landfills which have approved final closure and postclosure maintenance plans on or before the effective date of the final rule (generally closed or closing landfills) to draw-down the value of their financial assurance demonstration on a year-for-year basis from the time of the approval of the certification of final closure to a minimum multiplier of 15 times the annual postclosure maintenance cost estimate.  No step-down is required for these operators.  All operators of landfills without an approved final closure and postclosure maintenance plan on or before the effective date of the final rule (generally active landfills) are required to meet specified performance standards at each five (5) year review to earn the step-down reduction of the multiplier used to calculate the financial assurance demonstration. As explained in more detail in the FSOR discussion, these specified step-down standards are required to ensure that these operators are performing high-quality postclosure maintenance before allowing a reduction in the required postclosure maintenance financial assurance amount.

	22211
	B-18
	The commenter proposes a new subsection (b) to allow operators with cash financial assurance demonstrations to have an alternative to the proposed “step down” process; this alternative would allow these operators to reduce the required multiplier annually until they reach a minimum multiplier of 5.  
	The comment is noted.  CalRecycle has determined that a minimum multiplier of 15 is necessary to protect the State if an operator defaults and thereby protects public health, safety, and the environment.  The basis for selecting a minimum multiplier of 15 is contained in the FSOR discussion and accompanying supporting documentation in the rulemaking record, particularly the March 27, 2009 Staff Analysis and Status Report.  There is no justification for treating a cash mechanism differently than any other financial assurance mechanism; the amendment requested by the commenter would provide inadequate protection to the State.  No further amendment was made to the final rule as a result of the comment.

	22211
	B-32, 
E-4, J-9
	The proposed regulations have a direct cost impact to operators using trust funds as a consequence of the “step down” provisions.
	The proposed regulations clarify the regulatory intent of providing “financial assurances to the State.  ”All the financial assurance demonstrations allowed under the regulations are intended to provide an assurance to the State that if an operator fails to perform as required (defaults), CalRecycle can access the value of the financial mechanism and ensure that postclosure maintenance is performed.  The trust fund demonstration only provides assurance if it remains fully funded to the required value.  All operators are expected to perform the required activities on an ongoing basis; however, some operators have interpreted the trust fund as a separate, distinct amount of cash set aside with the sole purpose of its use being for the operator to access and expend it for the costs of postclosure maintenance for their site - an interpretation that if adhered to by CalRecycle results in limited financial assurance to the State because the cash would be used up by the operator.  The final rule clarifies that this interpretation does not comport with the regulatory intent and that the primary purpose of financial assurance is to benefit the State if the operator defaults.  To do so, the trust funds must remain fully funded to the required value.  

	22211
	F-2
	The commenter urges CalRecycle to require landfill operators to demonstrate a rolling 30 years worth of assurance with no step-down or draw-down of the financial demonstration.
	The comment is noted.   CalRecycle made amendments to the required financial assurance amounts, but is not requiring a “rolling 30” with no step-down or draw-down.  The final rule allows operators of landfills with approved final closure and postclosure maintenance plans on or before the effective date of the final rule (generally closed or closing landfills) to draw-down the value of their financial assurance demonstration on a year-for-year basis from the time of the approval of the certification of final closure to a minimum multiplier of 15 times the annual postclosure maintenance cost estimate.  All operators of landfills without an approved final closure and postclosure maintenance plan on or before the effective date of the final rule (generally active landfills) are required to meet specified performance standards at each five (5) year review to earn the step-down reduction of the multiplier used to calculate the financial assurance demonstration.   The basis for selecting a minimum multiplier of 15 is contained in the FSOR discussion and accompanying supporting documentation in the rulemaking record, particularly the March 27, 2009 Staff Analysis and Status Report.  

	22211
	F-7
	The proposal only requires landfill operators to show as little as five years worth of financial assurance, creating a significant incentive for landfill owners to default on their obligation.
	The comment is noted.   CalRecycle made amendments which increased the minimum amount of required financial assurance to a multiplier of 15, the equivalent of a “rolling” 15 years of postclosure maintenance financial assurance.  Further, amendments were made requiring operators of landfills without approved final closure and postclosure maintenance plans (generally active landfills) to meet specified performance standards at each five (5) year review to earn the step-down reduction of the multiplier in increments of five to a minimum of 15.    This provides the State with additional protection from operator defaults, as described further in the FSOR discussion and accompanying supporting documentation in the rulemaking record, particularly the March 27, 2009 Staff Analysis and Status Report.  

	22211
	G-2
	Establishing a rolling multiplier of no less than fifteen years (five years for those landfills that meet certain requirements) would provide the State certainty that funds would be available.
	The comment is noted.  CalRecycle included amendments in the final rule to allow operators of landfills with approved final closure and postclosure maintenance plans on or before the effective date of the final rule (generally closed or closing landfills) to draw-down the value of their financial assurance demonstration on a year-for-year basis from the time of the approval of the certification of final closure to a minimum multiplier of 15 times the annual postclosure maintenance cost estimate.  All operators of landfills without an approved final closure and postclosure maintenance plan on or before the effective date of the final rule (generally active landfills) are required to meet specified performance standards at each   five (5) year review to earn the step-down reduction in increments of five to a minimum of 15.  This provides the State with additional protection from operator defaults, as described further in the FSOR discussion and accompanying supporting documentation in the rulemaking record, particularly the March 27, 2009 Staff Analysis and Status Report. 

	22211
	G-6
	The commenter suggests CalRecycle include either, a 30X multiplier with no further reductions.  If reductions to the multiplier are identified, a limitation of a minimum 15X multiplier is suggested.  Further, if reductions are allowed to the multiplier to less than 15X, a provision to step-up the multiplier for non-participation in an enhanced monitoring program or poor performance of the closed landfill, or a step-up to 15X upon sale or transfer of the closed landfill should be included.
	The comment is noted.  CalRecycle included amendments into the final rule to allow operators of landfills with approved final closure and postclosure maintenance plans on or before the effective date of the final rule (generally closed or closing landfills) to draw-down the value of their financial assurance demonstration on a year-for-year basis from the time of the approval of the certification of final closure to a minimum multiplier of 15 times the annual postclosure maintenance cost estimate.  All operators of landfills without an approved final closure and postclosure maintenance plan on or before the effective date of the final rue (generally active landfills) are required to meet specified performance standards at each five (5) year review to earn the step-down reduction of the multiplier in increments of five to a minimum of 15.  The final rule does not permit any operator to reduce the multiplier to less than 15 times the annual postclosure maintenance cost estimate.

	22211
	G-9
	The commenter requests clarification regarding the impact to the pledge of revenue agreement and how the Government Accounting Standards Board procedures are impacted.
	The comment is noted.  The Government Accounting Standards Board requirements are not referenced in nor controlled by these regulations.  The choice of any financial assurance mechanism may have multiple implications on accounting and tax procedures for all operators.  It is an individual operator’s responsibility to fully understand the ramifications of choosing a particular financial assurance mechanism.  No amendment is included in the final rule.

	22211
	K-15
	The section establishes a new system for establishing the postclosure maintenance period.
	We disagree.  Under current §21900, the  postclosure maintenance period is a minimum of 30 years and continued until the operator can demonstrate that  the waste no longer poses a threat to public health, safety and the environment.  This rulemaking makes no changes to §21900.

	22211
	K-41
	The commenter requests additional provision to be added to the regulation requiring new owners of closed landfills to provide a minimum of 15X financial assurance demonstration, but also allowing those with the ability to show historical performance with closed landfills to continue at the previous owner’s financial assurance multiplier.
	The comment is noted.  CalRecycle included amendments in §22211(c) of the final rule which changed the required amount of postclosure maintenance financial assurance for a new owner/operator of a closed landfill.  A new operator is required to provide postclosure maintenance financial assurances using a multiplier of 30 and may then submit a request to CalRecycle for approval to reduce the multiplier to the financial assurance level that was provided by the previous operator.  To qualify for this reduction, an operator must meet specified performance criteria related in part to the new operator’s historical performance of landfills.

	22211
	M-11
	The commenter requests deletion of Chapter 6, Article 2, entirely, specifically section 22211.
	Comment is noted.  This section provides the details regarding the required amounts of postclosure maintenance financial assurance and so cannot be deleted.

	22211
	N-1
	Allow the annual one-for-one basis reduction in the financial assurance multiplier from year one through year fifteen of postclosure maintenance to be implemented as part of the annual inflation cost adjustment process.
	The comment is noted; however the inflation adjustments are automatic reporting on the part of the operator, whereas the requests for annual reductions in the multiplier values are subject to review and approval prior to reductions occurring.  This review is intended to ensure that the operator has submitted current estimate and financial assurance information, per CalRecycle requirements.  In addition, the reductions are based on the closure date, while the inflation factor is applied based on annual submittals required to be made by June 1 of each year.

	22211
	N-2
	The annual draw-down should clarify that the intent is for the reduction to be automatic.
	The comment is noted; however the reductions, while not subject to step-down or other similar criteria are not intended to be automatic.  Rather, the request is subject to review and approval to ensure that the operator has submitted current estimates and financial assurance information, per CalRecycle requirements.

	22211(a)
	C-11, D-11,
J-10
	CalRecycle should consider alternatives that are consistent with the intent of AB 2296, less burdensome to affected stakeholders utilizing Trust Fund financial assurance mechanism, protective of local governments and instill public confidence that health and safety and the environment are protected.
	CalRecycle has considered a number of reasonable alternatives as identified in the FSOR discussion and other rulemaking documents.  CalRecycle determined that no alternatives would be as effective and less burdensome to private persons or businesses while at the same time offering similar protections to the State.   No amendment is included in the final rule.

	22211(a)
	K-16
	The commenter identifies each of the proposed financial assurance calculation multipliers as amending the years remaining in the postclosure maintenance period.
	The regulations identify that the annualized postclosure maintenance cost estimate must be multiplied by specific multiplier values, which may ultimately reduce to a proposed minimum value.  However, the various multiplier values don’t change the length of the postclosure maintenance period.  The  postclosure maintenance period  is a minimum of 30 years and continues until the operator can demonstrate that  the waste no longer poses a threat to public health, safety and the environment (§ 21900).  Nothing in the final rule amends the length of the postclosure maintenance period.

	22211(a)(2)
	B-19, K-17,
K-18
	The commenter requests amendments to eliminate CalRecycle’s ability to make a decision regarding draw-downs of the multiplier - requiring CalRecycle to allow all such draw-down reductions.
	The regulations require that draw-downs of the multiplier be reviewed and approved by CalRecycle staff, as opposed to being automatic. The purpose of this review and approval requirement is for staff to determine the continued acceptability of the financial assurance demonstration and its value in light of the current cost estimate, prior to allowing the value to be reduced.  The comment is noted, but no amendment is included in the final rule

	22211(a)(2)
	C-12, C-19, 
C-22, D-12
D-19, D-22
	If the regulations are going to allow a step-down provision, they should be amended to also include a step-up provision for failing to have continued good performance - except for trust funds.
	CalRecycle included amendments in the final rule that added “step-up” provisions [22211(a)(2)(C)1.c. and 22111(a)(2)(3].  These provisions require the financial assurance multiplier to be increased when the operator has failed to continue to meet the specified criteria evidencing high-quality postclosure maintenance.  The step-up provisions apply to all operators, regardless of the choice of financial assurance demonstration.  There is no justification for treating trust funds differently.

	22211(a)(2)
	C-13, D-13,
 J-12
	The regulations should include criteria to be satisfied in order to qualify for a year-to-year reduction in the multiplier.
	The regulations, as a whole, require continued compliance by the owner/operator.  Before approving a multiplier reduction, CalRecycle staff will review the continued acceptability of the financial assurance demonstration and its value in light of the current cost estimate.  Lack of compliance in any area of the financial assurance demonstration would be justification for CalRecycle to reasonably condition reductions in the multiplier.  After consideration of the comment, no amendments were made 

	22211(a)(2)
	J-11
	If the regulations are going to allow a step-down provision, they should be amended to also include a step-up provision for failing to have continued good performance.
	CalRecycle included amendments in the final rule that added “step-up” provisions [22211(a)(2)(C)1.c. and 22111(a)(2)(3].  These provisions require the financial assurance multiplier to be increased when the operator has failed to continue to meet the specified criteria evidencing high-quality postclosure maintenance.

	22211(a)(2)
	K-33, L-14
	The commenter agrees that CalRecycle should allow requests for annual draw-downs for the first 15 years (30X down to 15X).
	The comment is noted.  CalRecycle included amendments in the final rule that require operators of landfills without an approved final closure and postclosure maintenance plan on or before the effective date of the final rule (generally active landfills) to meet specified performance standards at each five (5) year review to earn the step-down reduction of the multiplier in increments of five to a minimum of 15.   As explained in more detail in the FSOR discussion, these specified step-down standards are required to ensure that these operators are performing high-quality postclosure maintenance before allowing a reduction in the required postclosure maintenance financial assurance amount.
Under the final rule, annual draw-downs from a multiplier of 30 to a multiplier of 15 are allowed for operators of landfills with approved final closure and postclosure maintenance plans on or before the effective date of the final rule (generally closed or closing landfills).  Because these landfills are no longer active (or are very close to becoming inactive, they are not generating revenue which could be used to provide for a higher level of financial assurance, and they do not have the time necessary to otherwise generate funds needed if a higher level of financial assurance were to be required. 

	22211(a)(2)
	K-34
	The multiplier should remain at 15X if additional amendments are made to the regulations.
	Comment noted.  CalRecycle included amendments in the final rule that provide for a minimum multiplier of 15 for all landfills subject to these regulations.

	22211(a)(2)
	N-3
	The commenter proposed specific language to identify the automatic reduction of the multiplier with the submittal of the annual cost adjustment process pursuant to section 22236.
	The comment is noted.  However, the draw-down reduction in the multiplier must be reviewed and approved by CalRecycle staff.  Before approving the reduction, which timing is based on the anniversary date of the closure certification, staff must verify that the cost estimates and financial assurance demonstrations remain acceptable.

	22211(a)(2)(A)
	N-4
	The commenter proposed specific language to identify the automatic reduction of the multiplier with the submittal of the annual cost adjustment process pursuant to section 22236.
	The comment is noted.  However, the draw-down reductions in the multiplier must be reviewed and approved by CalRecycle staff.  Before approving the reduction, which timing is based on the anniversary date of the closure certification, staff must verify that the cost estimates and financial assurance demonstrations remain acceptable.

	22211(a)(2)(C)(2)
	B-21, PHA-3
	The proposed “proactive monitoring program” is an unfunded mandate since it would preclude the operator from qualifying for a reduction in his financial assurance obligation for lack of participation.  The more appropriate use of the “program” would be as a tool to determine the end of postclosure maintenance.
	Even if viewed as creating a mandate, this is not an unfunded mandate since any costs incurred would be recoverable through fees authorized by Public Resources Code sections 40057 and 40059.  CalRecycle considers the proactive monitoring requirement an integral part of an operator’s commitment to minimizing the potential for exposure from the closed landfill and maximizing the protection and maintenance of the closed landfill.

	22211(a)(2)(C)(1)
	K-19, O-16
	The commenter supports the exclusion of minor violations from hindering further reductions in the multiplier and supports the listed significant infractions that lead to formal enforcement actions.
	The comment is noted.  The final rule includes amendments to clarify that if the operator is subject to either a new enforcement order or an existing order a step-down of the multiplier cannot be approved, unless the operator has substantially complied with the order, as defined in the regulations.

	22211(a)(2)(C)(1)
	B-22, O-17
	Only new and unfunded corrective actions or enforcement orders should be used as criteria to make operators eligible for a “step down.” 
	The pre-rulemaking discussions leading to these regulations indicated that the step-down reduction would not be allowed if the operator was not performing well, i.e., if the operator was subject to either a new or an existing enforcement order.  The final rule includes amendments to clarify that if the operator is subject to either a new enforcement order or an existing order, a step-down of the multiplier cannot be approved, unless the operator has substantially complied with the order, as defined in the regulations.

	22211(a)(2)(C)(2)
	C-14, D-14,
E-6, J-13, 
L-15, K-36
	The term “proactive monitoring program” needs to be defined.
	The term is not specifically defined since the proactive monitoring program is dependent upon site conditions and the environmental control systems present at the landfill.  Therefore, it is a performance standard rather than a prescriptive standard.  The final rule includes amendments to further clarify the meaning of a proactive monitoring and more detailed examples are included in the FSOR discussion.  As explained in the FSOR discussion,  proactive monitoring is intended to mean data collection from sample points installed to monitor landfill performance (e.g., groundwater monitoring wells, leachate sumps or tanks, gas collection and monitoring wells, etc.) to characterize change in volumes or concentrations over time related to landfill system performance or natural decomposition of the waste.  Proactive monitoring does not necessarily mean the addition of more wells or sampling points.  Proactive monitoring is focused on the evaluation of monitoring data in terms of confirming the effectiveness of major landfill system performance.

	22211(a)(2) originally commented - 22211(a)(3)(B)
	K-40
	The commenter requests criteria be developed to demonstrate the end of postclosure maintenance.
	The comment is outside the scope of this rulemaking.

	22211(a)(2) originally commented - 22211(a)(3)(B)
	L-13 
	The commenter doesn’t believe CalRecycle has enough information on the performance of landfills under postclosure maintenance to modify the requirements for financial assurance coverage and requests the deletion of this section.
	The comment is noted.  As explained in more detail in the FSOR discussion for §22211(a), it is commonly recognized that postclosure maintenance will be required well beyond the minimum 30 year period.  Because an operator must provide financial assurance sufficient to cover postclosure maintenance costs, some level of financial assurance must always be required during the postclosure maintenance period. No amendment is included in the final rule due to this comment.

	22211(a)(2) originally commented - 22211(a)(3)(C)(1)
	B-20, K-37,
O-17
	Only new and/or unfunded corrective actions or enforcement orders should be used as criteria to make operators eligible for a step-down. 
	The pre-rulemaking discussions leading to the proposed regulations indicated that the step-down reduction would not be allowed if the operator was not performing well, i.e., operating under a new or existing enforcement order.  The final rule includes amendments to clarify that if the operator is subject to either a new enforcement order or an existing order, a step-down of the multiplier cannot be approved, unless the operator has substantially complied with the order, as defined in the regulations.

	22211(a)(2) originally commented - 22211(a)(3)(C)()
	K-35
	The regulations should also include a provision for an opportunity to appeal denials of a reduced multiplier.
	The operator may use CalRecycle’s standard internal appeal process.  No  amendments were included in the final rule

	22211(a)(2)(C)1. originally commented - 22211(a)(3)(C)(1)
	K-38, K-43
	The regulations should include a provision to exclude enforcement orders which are under appeal from consideration for reduction or increase of the multiplier.
	The comment is noted. CalRecycle approval of a multiplier reduction or increase is a significant action and can only be taken with appropriate evidence of performance of high quality postclosure maintenance, per the identified criteria.  If an enforcement order has been issued, CalRecycle would not have that requisite evidence, even if the order is on appeal.  No amendments were included in the final rule due to this comment.

	22211(a)(2) originally commented - 22211(a)(3)(C)(2)
	K-20, J-13
	The term “proactive monitoring program” is not clearly defined, but we support a flexible interpretation of this term dependent on site conditions.
	Thank you for your comments. The term is not specifically defined since the proactive monitoring program is dependent upon site conditions and the environmental control systems present at the landfill.   Therefore, it is a performance standard rather than a prescriptive standard, and there does need to be flexibility in its interpretation.  However, the final rule does include amendments to further clarify the meaning of proactive monitoring and more detailed examples are included in the FSOR discussion.    

	22211(a)(2) originally commented - 22211(a)(3)(C)(3)
	K-45
	The term “proactive” monitoring program should be revised to “optimized” monitoring program and be better described.
	This comment was from a document submitted prior to the official notice of proposed regulations.  The comment above from the same commenter supersedes this comment.   After consideration, the comment is noted, but no amendment is included in the final rule.

	22211(a)(2) originally commented - 22211(a)(3)(C)(4)
	B-23, K-39, 
K-46
	The regulation should be revised to indicate that the aggregate of the five prior years would be used in comparing the actual postclosure maintenance costs with the estimated costs.
	The regulation requires comparison of actual activities and costs with estimated activities and costs from the postclosure maintenance plan.   The analysis is not just a year-to-year cost comparison; such an analysis would not be appropriate due to the annualized nature of the cost estimates.    The analysis will include evaluation of occurrence frequencies for the required activities as well as the unit costs.  The final rule includes an amendment to clarify this requirement.  Further, as stated in the FSOR discussion, we will generally consider aggregate cost consistency for purposes of determining compliance with this criterion.  

	22211(a)(2) originally commented - 22211(a)(3)(C)(4)
	B-24
	The regulation should be amended to add a NEW section allowing operators with cash financial assurance demonstrations an alternative to the “step down.”
	CalRecycle recognizes operator concerns regarding access to cash funds set aside by the operator for financial assurances demonstrations.  However, accessing this fund provides reduced long-term protection to the State.  See the response to Comment #B-1 for a further discussion of cash mechanisms.  The commenter has not provided a justification for treating cash mechanism differently than non-cash mechanisms.    

	22211(a)(2) originally commented - 22211(a)(3)(C)(1)
	I-10, PHA-4
	Corrective action that is resolved or under control should not serve to disqualify an operator from the step down.
	The pre-rulemaking discussions leading to the proposed regulations indicated that the step-down reduction would not be allowed if the operator was not performing well, i.e., operating under a new or existing enforcement order.  The final rule includes amendments to clarify that if the operator is subject to either a new enforcement order or an existing order, a step-down of the multiplier cannot be approved, unless the operator has substantially complied with the order, as defined in the regulations.

	22211(a)(2) originally commented - 22211(a)(3)(C)(4)
	L-12
	Please delete this section along with all sections of 22111(a)(3)(C).  Further reduction of financial assurance beyond the first 15 years should not be allowed. 
	CalRecycle included amendments in the final rule to require all operators subject to these requirements to maintain financial assurance with a minimum multiplier of 15.  . 

	22211(b)
Proposed
	B-25
	The regulation should be revised to indicate that the aggregate of the five prior years would be used in comparing the actual postclosure maintenance costs with the estimated costs.
	The regulation requires comparison of actual activities and costs with estimated activities and costs from the postclosure maintenance plan.   The analysis is not just a year-to-year cost comparison; such an analysis would not be appropriate due to the annualized nature of the cost estimates.    The analysis will include evaluation of occurrence frequencies for the required activities as well as the unit costs.  The final rule includes an amendment to clarify this requirement.  Further, as stated in the FSOR discussion, we will generally consider aggregate cost consistency for purposes of determining compliance with this criteria 

	22213
Proposed
	B-26
	See above comment (B-25)
	See above response (B-25)

	22213(a)
Proposed
	B-27
	See above comment (B-25)
	See above response (B-25)

	22213(a)
Proposed
	B-28
	See above comment (B 25) The reductions shall be automatically approved on a year-for-year basis down to a value of 5 times the annualized postclosure maintenance cost
	CalRecycle included amendment in the final rule to establish a minimum multiplier of 15 for all landfills subject to these regulations.  A minimum multiplier of five (5), as suggested by the commenter, would not provide the State with adequate protection from defaults.  The basis for selecting this amount is contained in the FSOR discussion and accompanying supporting documentation in the rulemaking record, particularly the March 27, 2009 Staff Analysis and Status Report.   

	22213(a)(3)
Proposed
	B-29
	See above comment (B-25) The operator is required to begin a proactive monitoring program upon reaching the minimum multiplier of 5.
	As explained in the response to comment # B-28, CalRecycle has determined that a minimum multiplier of 15 is necessary; a minimum multiplier of five (5), as suggested by the commenter, would not provide the State with adequate protection from defaults.  
Further, the proactive monitoring program is one of the step-down criteria related to performance of high-quality postclosure maintenance.  As such, it would not be appropriate to defer imposing this requirement until the point at which minimum multiplier was reached.  The suggested approach would also be difficult to enforce.   

	22213(a)(4)
Proposed
	B-30
	 No operator will be released from postclosure maintenance requirements if they are under an enforcement order.
	 An operator can only be  released from the postclosure maintenance requirement if, after the minimum 30 year period has been completed, the operator demonstrates that the  waste in the closed landfill  no longer poses a threat to public health, safety and the environment.  No amendment was included in the final rule based on this comment.

	22213(a)(5)
Proposed
	B-31
	 Release from postclosure maintenance requirements shall not occur as long as a facility is listed on the Inventory of Facilities Violating Minimum Standards.
	 An operator can only be  released from the postclosure maintenance requirement if, after the minimum 30 year period has been completed, the operator demonstrates that the  waste in the closed landfill  no longer poses a threat to public health, safety and the environment.  No amendment was included in the final rule based on this comment.

	22220
	C-15, D-15
	The regulations identify that the corrective action requirements will apply to owners/operators of facilities operating on or after July 1, 1991.  The commenter thought these requirements were intended to apply to owners/operators of facilities operating on or after January 1, 1988.  
	The scope and applicability of the regulation matches the requirements of the current water release known or reasonably foreseeable corrective action financial assurance requirements, and is correct as proposed (see 27 CCR 22220(b)).  If the regulation were amended to January 1, 1988, the owners/operators not under the current water release corrective action requirements would be impacted.  No amendment is included in the final rule.

	22221(a)
	I-11
	The regulations should be amended to reference section 22100 in a different location within the section.
	The comment is noted.  The section has been reorganized, and the reference has been changed to section 22101(a).

	22231
	M-12
	The commenter has no comment.
	Comment noted.

	22231(b)(3)
	H-1
	If there are separate insurance policy(s) providing financial assurance for corrective action and closure/postclosure, then the closure/postclosure policy(s) should not be triggered if only corrective action is ordered, nor should the corrective action policy be triggered if closure (or postclosure maintenance) is ordered.
	The coverage requirements are separate.  The insurer is allowed to certify coverage in one document, but the limits of each type of coverage are separate from one another.  The claims made against any one covered action will not authorize CalRecycle to trigger claims against another covered activity, unless both activities are a result of the occurrence triggering the claims made.  No further amendment is included in the final rule.

	22234(b)
	H-2
	The regulation should specify that the existing financial assurance mechanism is not required to be replenished, but that the operator is required to obtain the necessary financial assurance to replenish the corrective action financial mechanism.
	The comment is noted.  Under current regulations, an operator may always choose to change the financial assurance mechanism used and may also combine mechanisms to satisfy the regulatory requirements.

	22234(b)
	L-16, M-13
	How would a closed landfill owner/operator replenish the financial assurance?
	The owner/operator is expected to perform the required corrective action using its own resources.  If financially unable to perform the corrective action without accessing the financial assurance mechanism, then the owner/operator must replenish the mechanism within five years.  For a closed landfill, the owner/operator would have to use its own resources to do so.  

	22234(b)
	L-17, M-14
	The fund should never be allowed to be depleted below fifteen years.
	The comment is noted; however this section sets standards for the corrective action funding.  The comment appears to be directed at the postclosure maintenance financial assurance demonstration requirements. 

	22234(b)6
	C-16, D-16, 
J-14
	The commenter recommends that the proposed regulations identify that an alternate schedule agreed to by CalRecycle and the Regional Water Quality Control Board should be “of less than five years” instead of just an agreed alternate schedule.
	The intent of this provision is to allow more time for replenishment than the five year maximum timeframe identified by the regulation, if agreed to by the controlling agencies.  This is to provide flexibility in the case of financial hardship.    No amendment is included in the final rule based on these comments.

	22245
	L-18, M-15
	The commenter has no comment.
	Comment noted.

	22245
	N-5
	The annual Inflation Factor requirement should be amended to allow the submittal of the report on alternative schedules (such as by fiscal year) if requested.
	The comment is outside the scope of this rulemaking.  To clarify, the requirement of submitting the inflation factor is based on the availability of the factor from the federal government and an allowance of time for the preparation and submittal of the documents from the operator.  Title 27, §22236 requires that after the data is available from the U.S. Department of Commerce, the submittal be made by each operator on or before June 1 of each year, 

	22248
	L-19, M-16
	The commenter has no comment.
	Comment noted.

	CIWMB 106
Certificate of Insurance form
(CalRecycle 106)
	H-3
	The insurer must receive timely notification of all amendments to closure and/or postclosure plans and permits.
	The comment is noted.  However, the insurer may take any action that it believes is necessary to be diligent regarding the insured landfill.  It is not CalRecycle’s responsibility to take such actions.  No amendment is included in the final rule.
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