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GENERAL COMMENTS APPLICABLE TO STATEMENT OF REASONS

The Rigid Plastic Packaging Container (RPPC) Act of 1991 (Hart, Chapter 769, Statutes of 1991) was passed by the Legislature, and approved by the Governor on October 9, 1991.  The law took effect as Public Resources Code (PRC) Section 42300 et seq. on January 1, 1992.  As required by PRC section 42325, regulations were adopted by the California Integrated Waste Management Board on July 1, 1994 and became effective January 1, 1995.

The law requires every RPPC offered for sale in California to meet, on average, one of five compliance criteria.  These criteria were designed to encourage reuse and recycling of RPPCs, the use of more postconsumer resin in RPPCs, and a reduction in the amount of virgin resin used to manufacture RPPCs.  

The California Integrated Waste Management Board (CIWMB) adopted an all-container recycling rate range of 23.3 percent to 25.2 percent for 1995 and did not pursue any enforcement certification.  Because the recycling rate was below 25 percent for 1996 through 2001, the Board directed staff to enforce the requirements of statute and law requiring certification from randomly selected product manufacturers.  Changes in statute in 2004 (Chesbro, Chapter 561, Statutes of 2004) eliminated the all-container and polyethylene terephthalate (PET) recycling rate compliance option.  Therefore, the Department no longer calculates the all-container recycling rate and requires certifications of compliance from randomly selected product manufacturers.

With several years of experience conducting certifications and taking individual enforcement actions, it has become clear that there are unnecessary redundancies, inconsistencies, and complexities in the regulations.  Amendments to the regulations are necessary to clean-up, clarify, and simplify the provisions to level the playing field among regulated product manufacturers.

The purpose of the regulatory modification is to delete obsolete provisions, clarify and ensure consistency with recent statutory changes, remove the question and answer format that stakeholders said was confusing, clarify specific definitions, clarify the certification process to provide clear direction to the regulated industry, clarify the compliance calculations, refine the penalty calculations, and make other grammatical and punctuation corrections.  

Throughout the regulations, there has been an inconsistent use of either the section symbol (§), the reference of section with a capital “s”, or with a small-letter “s”.  The proposed regulations rectify the inconsistencies to note each section with a capital s (S).  Each section or Subsection where these inconsistencies are corrected, along with other amendments, the following statement will appear:  “Grammatical and/or punctuation amended to be consistent with the format used throughout the proposed regulations.”
The current regulations are difficult to follow, and as a result the proposed regulations required extensive reorganization to make the regulations clear and easy to follow.  As a result, the Initial Statement of Reasons (ISOR) is organized as follows:

· The current section is discussed first.  When the current section is deleted, the discussion of the purpose and necessity to repeal the section is discussed under the current section.

· If there will be a proposed section with the same number, the purpose and necessity of the proposed section is discussed second

· Where a current section is proposed to be moved, or moved and amended, the action is identified under the current section.  The discussion of the purpose and necessity of the move, or amendment and move is discussed under the proposed section.

The Department of Resources, Recycling and Recovery (Department) succeeded to the California Integrated Waste Management Board (CIWMB) and its authority on January 1, 2010.  For ease of stakeholder review, the only changes in the proposed regulations revisions are those the Board directed staff to include in the regulations sent to the Office of Administrative Law, and replacing references to the Board or CIWMB with Department where regulatory text was amended or added.  

Section 17942 – REGULATORY EFFECT OF QUESTIONS AND ANSWERS

SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

Throughout the Initial Statement of Reasons, the following statement shall be used as part of the response to the requirement that the above finding be made for each proposed regulatory action.  Product manufacturers and other interested parties have stated that the existing question and answer format of the regulations is difficult to read and understand.  The proposed removal of the question and answer format will improve the overall clarity of the regulations.
This section is deleted because the question and answer format is deleted to improve clarity. 

TECHNICAL, THEORETICAL AND/OR EMPIRICAL STUDY, REPORTS, OR DOCUMENTS

Throughout this Initial Statement of Reasons, the following response shall be used as a response to the requirement to identify each study, report, or document relied upon (if any) for each proposed regulatory action.

The Department relied upon the following in proposing the adoption of these revised regulations: 

1. The California Integrated Waste Management Act of 1989 (PRC Section 40000 et. seq.).

2. The Rigid Plastic Packaging Container Act of 1991 (PRC Section 42300 et. seq.).

3. Comments received during the RPPC certification cycles for the reporting periods 1996, 1997-99 (combined into one certification), 2000, 2001 and 2005.

4. Statutory changes since the RPPC regulations were adopted in 1995.

5. Oral comments made by stakeholders at informal draft regulations stakeholder workshops and meetings on April 17, 2007, May 16, 2007 and June 26, 2007.

6. Written comments by stakeholders on the May 16, 2007, June 26, 2007 and August 21, 2007 informal draft regulations.

REASONABLE ALTERNATIVES TO THE PROPOSED REGULATORY ACTION

Throughout the Initial Statement of Reasons, the following statement shall be used as a response to the requirement that the above finding be made for each proposed regulatory action.

Alternatives to the proposed regulations have been considered, including a “no-action” alternative.  Department staff has determined that: 1) no alternative would be as effective and less burdensome to private persons, while at the same time protecting human health, safety, and the environment; and 2) no alternative would lessen adverse economic impact on small businesses while protecting human health, safety, and the environment.  Department staff has attempted to use reasonable performance standards rather than prescriptive standards and to minimize the impact on small businesses while still collecting the information required by statute.

The Department evaluated several specific alternatives to improve the clarity, accuracy and equity of the RPPC program, particularly with regards to: regulation of almost identical containers; the definition of RPPC volume and relatively inflexible container; product manufacturer selection and notification process; pre-certification process; and limitation on use of post-industrial material to meet postconsumer material requirements.  These alternatives are described below.

Regulation of Almost Identical Containers 

The definition of a rigid plastic packaging container was revised to include containers that are almost identical to regulated containers, but that are not currently regulated by the existing regulations. This regulatory inconsistency creates an inequitable regulatory environment.  For example, containers with metal handles are currently not regulated, even though the same container without a handle, or with a plastic handle, is regulated.  Thus, companies using containers with metal handles receive a competitive advantage over companies using regulated containers (by avoiding costs to obtain RPPC compliant containers and reduce the number of container lines they would have to document compliance for if the company was asked to certify individual compliance by the CIWMB).  The proposed regulatory change corrects this oversight and creates a more equitable regulatory environment for all product manufacturers using similar containers.  

This change is consistent with the statutory definition of an RPPC in PRC Subsection 42301(f).

Another inconsistency in the current definition of an RPPC which allows companies using almost identical non-regulated packaging to gain a competitive advantage over companies using similar regulated packaging, concerns whether or not the container is capable of multiple re-closure.  Although Statute does not limit RPPCs to packaging that is capable of re-closure (PRC Subsection 42301(f)), existing regulations only regulate containers capable of re-closure (e.g., heat or sonically sealed containers are not regulated).  Many of these “sealed” containers otherwise meet the definition of an RPPC while similar packages that are not sealed, and are capable of multiple re-closure, are regulated.  Therefore, to address this inconsistency, the regulatory definition of a RPPC is revised from “capable of multiple re-closure” to “capable of at least one closure.”  Containers without a lid, such as a nursery pot, remain outside the definition of an RPPC.

Regulation of almost identical container issues are further discussed under Section 17943 (b) and (s).

Definition of Rigid Plastic Packaging Container Volume and Relatively Inflexible Container
Draft informal regulation changes originally proposed to use the labeled volume of the container to determine if the container was regulated.  However, stakeholder comments noted that the statutory definition clearly states that an RPPC has volumetric capacity of between eight (8) ounces and five (5) gallons that the proposed change was inconsistent with statute.  The regulations were changed to be consistent with statute.  

Based on stakeholder feedback, clarifying language is added regarding the term “relatively inflexible.”  The relevant statutory language states that an RPPC must have a “relatively inflexible finite shape or form.” (PRC Subsection 42301(f)).  CIWMB interprets “relatively inflexible” to mean that some level of flexibility in shape or form is allowable and proposes further clarification in the revised definition.  The revision says that a container is able to maintain the same shape whether or not it is holding a product.  This would exclude packaging made of film plastic that is flexible and will change shape when holding a product.  

Regulation of volume and relatively inflexible container issues are further discussed under Section 17943(s).

Product Manufacturer Selection and Notification Process  

Based on stakeholder feedback that the process for selecting and notifying companies for certification is unclear, as well as concerns about equity in how companies were selected for certification, language is added that defines the process the CIWMB staff will use to select and notify companies that will be asked to certify.  

Regulation of product manufacturer selection and notification process and issues are further discussed under Section 17945.1.  
Pre-Certification Process 

To address stakeholder concerns regarding allowing sufficient time for implementation, the revised regulations include a new pre-certification process.  Newly identified manufacturers would be notified about the requirements of the RPPC law one (1) year before they might be notified that they were selected to demonstrate compliance during a measurement period (calendar year).  This also provides CIWMB staff ample time to work with these newly identified companies to resolve questions and compliance issues prior to including them in a certification cycle.  

Regulation of product manufacturer pre-certification process issues are further discussed under Section 17945.1.  
Limitation on use of post-industrial material to meet postconsumer material requirements 

Statute excludes post-industrial material commonly reused within an original fabrication or manufacturing process from the definition of postconsumer material (PRC Subsection 42301(g)).  In addition, based on information provided by product manufacturers in previous certification cycles and on input from plastic processors on the Advisory Committee, there appear to be established reuse practices and existing markets for post-industrial material such that significant quantities are not being disposed.  The regulations were changed to be consistent with statute and current practices. The Proposed definition of the postconsumer material is located under proposed Section 17943 (m).  
INITIAL DETERMINATION THAT THE ACTION WILL NOT HAVE A SIGNIFICANT ADVERSE ECONOMIC IMPACT ON BUSINESS

Throughout the Initial Statement of Reasons, the following statement shall be used as a response to the requirement that the above finding be made for each proposed regulatory action.  These regulations will not have a significant adverse economic impact on business or on the ability of California businesses to compete with business in other states.

Based on Sec. 13 of Chapter 740, Statutes of 2000, Department staff has determined that the regulations do not impose a mandate on local agencies or school districts that requires State reimbursement pursuant to Part 7, commencing with section 17500 of Division 4 of the Government Code.  

DUPLICATION OR CONFLICTS WITH CODE OF FEDERAL REGULATIONS

Throughout the Initial Statement of Reasons, the following statement shall be used as a response to the requirement that the above finding be made for each proposed regulatory action.  No unnecessary duplication or conflict exists between the proposed regulations and federal regulations contained in the Code of Federal Regulations because federal law or regulations do not contain comparable requirements.
Subsection 17942 (a)  This section is deleted because it refers to the question and answer format that stakeholders said is confusing and difficult to follow.  The question and answer format is deleted, so reference to it is no longer accurate.  This section also refers to statutory provisions related to RPPCs.  Specific statutory provisions are referenced, where appropriate, in other sections of the regulations and these specific references are clearer than a general reference to statute.  Because of this, the general reference to statute is deleted
Subsection 17942 (b)  This section is deleted because it is no longer necessary.  It refers to conditions required before the RPPC regulations could go into effect.  The conditions were met prior to the RPPC regulations going into effect in 1995. The current subsection references requests for waivers in Section 17944.2.  The proposed regulations include requests for waivers and the effective dates for waivers in Section 17946.
SECTION 17943 – DEFINITIONS

SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

Definitions of the following technical and administrative terms were added and/or amended or deleted to assure regulatory consistency and clarity throughout this article.  These terms have specific meanings with regard to the methods and procedures identified in the proposed regulations, and are defined for the purposes of this Article.  If these terms are not defined, the meanings may be unclear and the regulated public as well as the regulators may fail to consistently interpret the regulations.  Terms proposed to be added are used within the proposed regulations and have new, specific requirements related to the proposed terms.  Terms deleted are not used in the regulations, or are not consistent with industry standards and could cause confusion if they remain in regulations.

The proposed section is moved from current Subsection 17943 (b) and amended.  The format was changed to be consistent with the format used throughout the regulations.
The current section is organized so all definitions are numbered Subsections of Subsection (b) (i.e. Section 17943(b)(1) to (b)(31)).  The proposed section is organized so all definitions are lettered Subsections of Section 17943 (i.e. Section 17943 (a) to (x)).  The discussion of the purpose and necessity of each move, or amendment and move is discussed under the new proposed Subsection.
Subsection 17943 (a) “What is the purpose of these regulations?” The current Subsection is deleted.  Stakeholders said the question and answer format was confusing and difficult to follow.  The removal of the question and answer format will improve the overall clarity of the regulations, as requested by stakeholders.  The question “What is the purpose of these regulations?” along with the response “These regulations provide guidance to those who must comply with the Rigid Plastic Packaging Container Program requirements, and include a description of the procedures that product manufacturers, container manufacturers, and documentation requirements.  These regulations pertain only to rigid plastic packaging containers sold or offered for sale in California, regardless of where the containers or the products they hold are produced.” are deleted.    Grammatical and/or punctuation amendments have been made to be consistent with the format used throughout the proposed regulations.
The proposed Subsection is moved from current Subsection 17943 (b)(1) and amended.
Subsection 17943 (b) “Definitions” The current Subsection is deleted because proposed Section 17943 was renamed “Definitions.”  Therefore, it is no longer necessary to include a Subsection titled “Definitions.”  

The proposed Subsection is a definition of “Container Manufacturer,” which is amended and from Subsection 17943 (b)(4) and amended.  The current definition lacks clarity and has created confusion for both the product and container manufacturers as to who meets the current definition and who is responsible for meeting the requirements.  The change is needed to eliminate this confusion and clarify which entities are responsible for reporting rigid plastic packaging container information to the product manufacturer in the compliance certification process as specified in Section 17945.4.  The changes make the definition more similar to the statutory definition in PRC Section 42301(a).  The phrase “the manufacturer of any rigid plastic packaging container as defined in Section 17943(b)(30)” is deleted.  The phrase “a company or a successor company that sells any rigid plastic packaging container subject to this Article to a product manufacturer that sells or offers for sale in this state any product packaged in that container” is added.  The added phrase is carried over from statute, with the addition of the word “product” before manufacturer to distinguish between a container and product manufacturer and replacing the word chapter with the word “Article” so that it refers to all the regulations. 
Subsection 17943 (b)(1) “Department”  The current Subsection is moved to proposed Subsection 17943 (a) and amended. 
The proposed Subsection defines “Department” as the Department of Resources, Recycling and Recovery.  This definition is needed because the Department of Resources, Recycling and Recovery (Department) succeeded to the California Integrated Waste Management Board (CIWMB) and its authority on January 1, 2010.  
Subsection 17943 (b)(2) “Capable of Multiple Re-closure” The current Subsection is deleted.  As defined in PRC Subsection 42301 (e) a rigid plastic packaging container includes, but is not limited to, bottles, cartons, and other receptacles.  Statute does not require that a container be capable of multiple re-closure or have a lid.  The current definition has created equity issues in that similar products are sold in virtually identical packaging and currently some are regulated and others are not regulated.  One may have a lid and be a regulated container and one may not have a lid and be unregulated.  For example, some caulking tubes are sold with a lid and some are sold without a lid, yet the container itself is identical.  However, only the container with the lid is currently regulated.  It is therefore necessary to repeal the definition, eliminate the ambiguity regarding what products are regulated, and create a level playing field.

Subsection 17943 (b)(3) “Cosmetic” The current Subsection is deleted because cosmetic containers are not regulated in the remainder of the regulations and thus the term has no regulatory meaning.  Cosmetic container exemptions remain in the regulations under proposed Section 17946.5 and are defined in PRC Section 42340.

Subsection 17943 (b)(4) “Container Manufacturer”  The current Subsection is moved to proposed Subsection 17943 (b) and amended. 

Subsection 17943 (b)(5)  “Curbside Collection Program”  The current Subsection is moved to proposed Subsection 17943 (c).

Subsection 17943 (b)(6) “Drugs”  The current Subsection is deleted because drug containers are not regulated in the remainder of the regulations and the term has no regulatory meaning.  Drug container exemptions remain in the regulations under proposed Section 17946.5 and are defined in PRC Section 42340.

Subsection 17943 (b)(7) “Final End User”  The current Subsection is moved to proposed Subsection 17943 (d) and amended. 

Subsection 17943 (b)(8) “Food”  The current Subsection is deleted because food containers are not regulated in the remainder of the regulations and the term has no regulatory meaning.  Food container exemptions remain in the regulations under proposed Section 17946.5 and are defined in PRC Section 42340.

Subsection 17943 (b)(9) “Infant Formula”  The current Subsection is deleted because infant formula containers are not regulated in the remainder of the regulations and the term has no regulatory meaning.  Infant formula container exemptions remain in the regulations under proposed Section 17946.5 and are defined in PRC Section 42340.

Subsection 17943 (b)(10) “Introduced” The current Subsection is deleted.  It is replaced, in part, by information contained in proposed Subsection proposed Subsection 17943 (i) “Newly Introduced Product.” Stakeholders at 2006-07 advisory group meetings said that the current definition was confusing.  The replacement definition addresses their concerns.
Subsection 17943 (b)(11) “Label”  The current Subsection is deleted because the use of the term label is no longer included in the remainder of the regulations and has no regulatory meaning.

Subsection 17943 (b)(12) “Manufacturer” or “Product Manufacturer” The current Subsection is deleted and replaced, in part, by proposed Subsection 17943 (o) “Product Manufacturer”.  The current regulations use of a single definition for both “manufacturer” and “product manufacturer” caused significant confusion for both the container manufacturers and the regulated product manufacturers as to who was responsible for complying with the law. 

The RPPC law was one of the early laws addressing producer responsibility.  Over the last 19 years, the Department has gained experience in implementing the regulations and identified issues with determining the responsible party.  The current definition in this Subsection uses the following hierarchy for determining who is responsible for complying: the product manufacturer, the distributor, or the importer.  Using this hierarchy often did not lead the Department to any responsible party.  This was particularly an issue for retailer private labels where a company directed another company to produce a product.  The manufacturer listed on the private label was not the company that was primarily responsible for the product’s generation or responsible for putting the product into the stream of commerce.

Since 2002, when the RPPC regulations were last revised, there has been extensive debate and several new laws related to producer responsibility.  The deletion of this definition and addition of the proposed definition in Subsection 17943 (o) is consistent with the language used in the ”producer” or “generator” definition in other environmental statutes such as the Comprehensive Environmental Response, Cleanup, and Liability Act (CERCLA) and the Resource Conservation and Recovery Act (RCRA).  In addition, the proposed regulations provide a process in Section 17945.1, where a company is notified they are in a potential certification pool and allows them to demonstrate, prior to the certification cycle, that they are not product manufacturers and are not regulated.
Subsection 17943 (b)(12)(A) The current Subsection is deleted.  It is replaced, in part, by information contained in proposed Subsections 17943 (o) and Section 17945.1. The current hierarchy factors used to identify the Product Manufacturer are: 1) if the manufacturer is listed on the label they are responsible, 2) if no manufacturer is listed on the label and a distributor is listed, the distributor is responsible, 3) if no manufacturer or distributor is listed on the label, and an importer is listed, then the importer is responsible.  This has led, in many cases to the Department not being able to find a responsible party.  Proposed Subsection 17943 (o) and Section 17945.1 address issues related to who is responsible for complying with requirements and provide companies opportunities to demonstrate they are not required to comply.
Subsection 17943 (b)(12)(A)(1) The current Subsection is deleted.   It is replaced, in part, by information contained in proposed Subsections 17943 (o) and Section 17945.1. Currently the first factor in the hierarchy used to identify the Product Manufacturer is “when the name of the entity that manufactured the product held by the container is stated on the container label, then that entity shall be considered the product manufacturer.”  In combination with the factors in subsections (A)(2) and (A)(3), this has led, in many cases to the Department not being able to find a responsible party.  Proposed Subsection 17943 (o) and Section 17945.1 address issues related to who is responsible for complying with requirements and provide companies opportunities to demonstrate they are not required to comply.
Subsection 17943 (b)(12)(A)(2) The current Subsection is deleted.   It is replaced, in part, by information contained in proposed Subsections 17943 (o) and Section 17945.1. Currently the second factor in the hierarchy used to identify the Product Manufacturer is “When the container label does not state the entity that manufactured the product held by the container, but the container label does state the distributor of the container, then the distributor shall be considered the product manufacturer:”.  In combination with the factors in subsections (A)(1) and (A)(3), this has led, in many cases to the Department not being able to find a responsible party.  Proposed Subsection 17943 (o) and Section 17945.1 address issues related to who is responsible for complying with requirements and provide companies opportunities to demonstrate they are not required to comply.
Subsection 17943 (b)(12)(A)(3) The current Subsection is deleted.   It is replaced, in part, by information contained in proposed Subsections 17943 (o) and Section 17945.1. Currently the third factor in the hierarchy used to identify the Product Manufacturer is “When the container label does not state either the entity that manufactured the product held by the container or the distributor of the container, but the container label states the importer of the container, then the importer shall be considered the product manufacturer”.  In combination with the factors in subsections (A)(1) and (A)(2), this has led, in many cases to the Department not being able to find a responsible party.  Proposed Subsection 17943 (o) and Section 17945.1 address issues related to who is responsible for complying with requirements and provide companies opportunities to demonstrate they are not required to comply.

Subsection 17943 (b)(12)(B) “Stored” The current Subsection is deleted.  It is replaced, in part, by information contained in proposed Subsection 17943 (x).  Under the current regulations, the definition of “Stored” was included as a portion of the definition of “Manufacturer or Product Manufacturer”.  The regulated community said that the current regulations are not clear as to whether the definition of stored applied to other rigid plastic packaging container requirements.  Adding a stand alone definition of the term clarifies that it applies to the whole article.
Subsection 17943 (b)(12)(C)  The current Subsection is deleted.  It is replaced, in part, by information contained in proposed Subsections 17943 (o) and Section 17945.1. The current regulations limit the assumption of responsibility by a related corporate entity to container compliance specified in current Section 17944.  Proposed Subsection 17943 (o) and Section 17945.1 address issues related to who is responsible for complying with requirements, broaden assumption of responsibility by a related corporate entity to complying with all aspects of the RPPC regulations and provide companies opportunities to demonstrate they are not required to comply

Subsection 17943 (b)(13)  “May” The current Subsection is moved to proposed Subsection 17943 (e) and amended.

Subsection 17943 (b)(14)  “Material Type” The current  Subsection is moved to proposed Subsection 17943 (f) and amended. 
Subsection 17943 (b)(15)  Measurement Period”  The current Subsection is moved to proposed Subsection 17943 (g) and amended.

Subsection 17943 (b)(15)(A)  The current Subsection is moved to proposed Subsection 17943 (g)(1) and amended.
Subsection 17943 (b)(15)(B) The current Subsection is moved to proposed Subsection 17943 (g)(2) and amended.
Subsection 17943 (b)(16) “Medical Device” The current Subsection is deleted because medical device containers are not regulated in the remainder of the regulations and the term has no regulatory meaning.  Medical device container exemptions remain in the regulations under proposed Section 17946.5 and defined in PRC Section 42340.

Subsection 17943 (b)(16)(A) The current Subsection is deleted because medical device containers are not regulated in the remainder of the regulations and the term has no regulatory meaning.  Medical device container exemptions remain in the regulations under proposed Section 17946.5 and defined in PRC Section 42340.

Subsection 17943 (b)(16)(B) The current Subsection is deleted because medical device containers are not regulated in the remainder of the regulations and the term has no regulatory meaning.  Medical device container exemptions remain in the regulations under proposed Section 17946.5 and defined in PRC Section 42340.

Subsection 17943 (b)(16)(C) The current Subsection is deleted because medical device containers are not regulated in the remainder of the regulations and the term has no regulatory meaning.  Medical device container exemptions remain in the regulations under proposed Section 17946.5 and defined in PRC Section 42340.

Subsection 17943 (b)(17) “Medical Food” The current Subsection is deleted because medical food containers are not regulated in the remainder of the regulations and the term has no regulatory meaning.  Medical food container exemptions remain in the regulations under proposed Section 17946.5 and defined in PRC Section 42340.

Subsection 17943 (b)(17)(A) The current Subsection is deleted because medical food containers are not regulated in the remainder of the regulations and the term has no regulatory meaning.  Medical food container exemptions remain in the regulations under proposed Section 17946.5 and defined in PRC Section 42340.
Subsection 17943 (b)(17)(B) The current Subsection is deleted because medical food containers are not regulated in the remainder of the regulations and the term has no regulatory meaning.  Medical food container exemptions remain in the regulations under proposed Section 17946.5 and defined in PRC Section 42340.

Subsection 17943 (b)(18)  “Must”  The current Subsection is moved to proposed Subsection 17943 (h) and amended.

Subsection 17943 (b)(19)  “Non-Source Reduced Container”  This Subsection is moved to proposed Subsection 17943 (j) and amended.

Subsection 17943 (b)(20)  “Original Container”  The current Subsection is moved to Subsection 17943 (k) and amended.

Subsection 17943 (b)(21) “Particular Type Rigid Plastic Packaging Container”  The current Subsection is moved to Subsection 17943 (l).

Subsection 17943 (b)(22)  “Point-of-Sale Containers” The current Subsection is deleted because the term is not used in the remainder of the regulations and the term has no regulatory meaning.

Subsection 17943 (b)(23) “Postconsumer Material”  The current Subsection is moved to proposed Subsection 17943 (m) and amended.

Subsection 17943 (b)(24)  “Product Associated Rigid Plastic Packaging Container”  The current Subsection is moved to proposed Subsection 17943 (n).

Subsection 17943 (b)(25)  “Recycled”  The current Subsection is moved to proposed Subsection 17943 (p).

Subsection 17943 (b)(26)  “Recycling Rate”  The current Subsection is moved to proposed Subsection 17943 (q) and amended.

Subsection 17943 (b)(26)(A) The current Subsection is moved to proposed Subsection 17943 (q)(1) and amended.
Subsection 17943 (b)(26)(B) The current Subsection is moved to proposed Subsection 17943 (q)(2) and amended.
Subsection 17943 (b)(27)  “Refillable Package”  The current Subsection is moved to proposed Subsection 17943 (r) and amended.

Subsection 17943 (b)(28) “Replacement Product” The current Subsection is deleted.  It is replaced, in part, by information contained in the definition of reusable package in proposed Subsection 17943(s).  Since the term replacement product is only used, in the context of this Article, for reusable packaging, the term is deleted as a stand-alone definition.
Subsection 17943 (b)(29)  “Reusable Package”  The current Subsection is moved to proposed Subsection 17943 (s) and amended.

Subsection 17943 (b)(30)  “Rigid Plastic Packaging Container”  The current Subsection is moved to proposed Subsection 17943 (t).  

Subsection 17943 (b)(30)(A) The current Subsection is moved to proposed Subsection 17943 (t)(1) and amended.  

Subsection 17943 (b)(30)(B) The current Subsection is moved to proposed Subsection 17943 (t)(4) and amended.  

Subsection 17943 (b)(30)(C)  “Flexible Container” The current Subsection is deleted because the term is not used in the remainder of the regulations and the term has no regulatory meaning.

Subsection 17943 (b)(30)(D) “Rigid Container”  The current Subsection is deleted because the term is not used in the remainder of the regulations and the term has no regulatory meaning.

Subsection 17943 (b)(30)(E)  The current Subsection is deleted as it is no longer necessary.  It is replaced, in part, by the procedure for obtaining a determination on whether a container is a RPPC in proposed Section 17948.2, Advisory Opinions.

Subsection 17943 (b)(31)  “Source Reduced Container”  The current Subsection is moved to proposed Subsection 17943 (w) and amended.

Subsection 17943 (b)(31)(A)  The current Subsection is deleted.  The current subsection provides for  consideration of compliance as of January 1, 1995 based on efforts by a product manufacturer during the time frame of January 1, 1990- December 31, 1994.  As written this Subsection is no longer necessary within the regulations.  The Department will rely on the requirements in PRC Section 42301 (j)(1)(A).  

Subsection 17943 (b)(31)(A)(1) The current Subsection is deleted.  The current subsection provides for  consideration of compliance as of January 1, 1995 based on efforts by a product manufacturer during the time frame of January 1, 1990- December 31, 1994.  As written this Subsection is no longer necessary within the regulations.  The Department will rely on the requirements in PRC Section 42301 (j)(1)(A).  

Subsection 17943 (b)(31)(A)(2) The current Subsection is deleted.  The current subsection provides for  consideration of compliance as of January 1, 1995 based on efforts by a product manufacturer during the time frame of January 1, 1990- December 31, 1994.  As written this Subsection is no longer necessary within the regulations.  The Department will rely on the requirements in PRC Section 42301 (j)(1)(A).  

Subsection 17943 (b)(31)(B) The current Subsection is moved to proposed Subsection 17943 (w)(1) and amended.

Subsection 17943 (b)(31)(B)(1) The current Subsection is moved to proposed Subsection 17943 (w)(1)(A) and amended.

Subsection 17943 (b)(31)(B)(2) The current Subsection is moved to proposed Subsection 17943 (w)(1)(B) and amended.

Subsection 17943 (b)(31)(B)(3) The current Subsection is moved to proposed Subsection 17943 (w)(1)(C) and amended.

Subsection 17943 (b)(31)(C) The current Subsection is moved to proposed Subsection 17943 (w)(2) and amended.

Subsection 17943 (b)(31)(C)(1) The current Subsection is moved to proposed Subsection 17943 (w)(2)(A) and amended.

Subsection 17943 (b)(31)(C)(2) The current Subsection is moved to proposed Subsection 17943 (w)(2)(B) and amended.

Subsection 17943 (b)(31)(C)(3) The current Subsection is moved to proposed Subsection 17943 (w)(2)(C) and amended.

Subsection 17943 (b)(31)(D) The current Subsection is deleted.  It is replaced, in part, by the source reduction compliance information in proposed Subsections 17945.2 (c)(2-4)..                     
Subsection 17943 (b)(31)(D)(1)  The current Subsection is deleted.  It is replaced, in part, by the source reduction compliance information in proposed Subsections 17945.2 (c)(2-4).     
Subsection 17943 (b)(31)(D)(2)  The current Subsection is moved to proposed Subsection 17943 (w)(3) and amended. 
Subsection 17943 (b)(31)(D)(3) The current Subsection is moved to proposed Subsection 17943 (w)(4) and amended.
Subsection 17943 (c) “Curbside Collection Program” This proposed Subsection is moved from current Subsection 17943 (b)(5).  This is a number change without regulatory effect.  

Subsection 17943 (d) “Final End User” This proposed Subsection is moved from current Subsection 17943 (b)(7) and amended. Product manufacturers indicated that the final end user of their products include individual citizens of California as well as firms, organizations, co-partnerships, government agency, industries, and others.  To provide clarity, the amended definition has added the words “or entity that” to replace the term “who” to clarify that the final point of sale is when the product is used for its intended purpose.  The definition for the term “Person” is deleted as the Department will rely on the definition of “Person” in PRC Section 40170.

Subsection 17943 (e) “May” This proposed Subsection is moved from current Subsection 17943 (b)(13).  This is a number change without regulatory effect.  

Subsection 17943 (f) “Material Type” This proposed Subsection is moved from current Subsection 17943 (b)(14) and amended.  Both product and container manufacturers say that the current definition is confusing. This, in part,  is due to the current definition’s focus on the very broad feedstock categories of paper, glass, plastic and aluminum..  The existing language also specifically excludes “individual plastic resins” from the definition.  Within the regulated community the term material type is used to mean both broad categories (e.g. paper and glass), as well as individual resin types.  In order to meet industry quality standards, each individual resin type is recycled separately and inclusion of another resin type (a contaminant) may prevent the recycled resin from meeting quality standards.  The definition is amended to delete terms that do not include individual resin types: “means broad”, “plastic or”, and “ “Material type” does not mean individual plastic resins”. Phrases that include individual resin types have been added: “for purposes of this provision refers to”, “but not limited to,” and “and individual plastic resins”.  These changes are necessary to ensure consistent use of this term within the regulations and specify that each separate plastic resin constitutes a different material type.  

Subsection 17943 (g) “Measurement Period” This proposed Subsection is moved from current Subsection 17943 (b)(15) and amended.  The existing regulations do not specify the compliance time period.  Product manufacturers requested clarification.  The words “time period” were deleted and replaced with “calendar year” to clarify exactly what time period is covered by the measurement period. This change is consistent with PRC section 42322 (d).  This change is made in Subsection (g) so it will apply to Subsections (g)(1) and (g)(2).  References to other sections have been changed to refer to the correct sections of the proposed regulations.  The existing language identifies Section “17946”.  Since Section 17946 is proposed to be moved to “17945.2” and amended, “17946” is deleted and “17945.2” is added.  “17946.5” is deleted because the proposed changes modify the contents of Section 17946.5  to address  “Compliance Calculations And Formulas” which do not directly relate to the measurement period.  Finally, grammatical and/or punctuation amendments have been made to be consistent with the format used throughout the proposed regulations.
Subsection 17943 (g)(1) This proposed Subsection is moved from Subsection current 17943 (b)(15)(A) and amended. Since the measurement period is defined in Subsection (g), the first sentence of Subsection (g)(1) is redundant.   Therefore, the first sentence “Unless the reuse or refill compliance options, pursuant to Section 17944(a)(3), are used, “measurement period” shall be the preceding calendar year” is deleted. The remainder of the section is unchanged so that product manufacturers can request a different measurement period for the reuse and refill compliance options. 

Subsection 17943 (g)(2) This proposed Subsection is moved from Subsection current 17943 (b)(15)(B) and amended.   The proposed deletion of the words “the first year in” makes this section consistent with the amendments to Subsection (g) which now defines the “measurement period” as a calendar year.  The addition of the word “product” is consistent with the remainder of the proposed regulations that place responsibility for compliance on the product manufacturer and not the container manufacturer. 

Subsection 17943 (h) “Must” This proposed Subsection is moved from current Subsection 17943 (b)(18) and amended.  The regulated community has complained that the current regulations are not clear whether there is a difference between the terms “must” and “shall”.  The proposed addition of the words “or “Shall”” clarifies that both terms, “must” and “shall” mean that a provision is mandatory.

Subsection 17943 (i) “Newly Introduced Product” This proposed Subsection is moved from current Subsection 17943 (b)(10) and amended. Statute allows a one year waiver for manufacturers of products packaged in rigid plastic packaging containers that are introduced and sold after January 1, 1995 (PRC Section 42330(c)).  Many product manufacturers indicated they would request waivers for “new” or “improved” products that involved only changes in container size, labeling or color.  The terms “newly” and “product” have been added to the term being defined  to clarify that the regulations focus is on a product contained within an RPPC and not the characteristics of the container itself.  The first sentence of the Subsection is amended to remove “rigid plastic packaging container or” to clarify the focus is on the product contained within an RPPC.  The phrase “are first offered for sale and sold in California” is deleted.  The new phrase “is first sold or offered for sale in California” is added to clarify that the waiver timeframe for a newly introduced product starts when the product is first offered for sale, not the date when the product is actually sold.  

Subsection 17943 (j) “Non-Source Reduced Container” This proposed Subsection is moved from current Subsection 17943 (b)(19) and amended.  Section references within the definition have been changed to refer to the correct sections in the proposed regulations.  Current Section 17943 (31) is proposed to be moved to Section 17943 (w) and amended, so “(31)” is deleted and “(w)” is added. Current Section 17946.5 is proposed to be moved to Section 17945.3 and amended, so “17946.5 (a)” “and (b)(4)” were deleted and “17945.3 (c)(2)-(c)(3)” is added.   The definition is necessary because the term “non-source reduced container” is used in Sections 17945.3, 17945.5 and 17948.2 of the regulations when comparisons are made between “source reduced containers” and “non-source reduced containers.”

Subsection 17943 (k) “Original rigid plastic packaging container” This proposed Subsection is moved from current Subsection 17943 (b)(20) and amended.  Many product manufacturers indicated that a reference to an “original container” was confusing because an original container could be any material (glass, paper, etc.).  The phrase “rigid plastic packaging” is added to clarify that the regulations focus on rigid plastic packaging containers and not on all packaging containers (e.g. paper, glass, etc.).   Current regulations refer to Section 17946.5 (b)(2) and (b)(3) but these sections do not exist.  To correct this, the proposed regulations have been amended to reference 17945.3 (c)(4) and (c)(5) where this definition is used in product manufacturer certification information.  Finally, grammatical and/or punctuation amendments have been made to be consistent with the format used throughout the proposed regulations.

Subsection 17943 (l) “Particular Type Rigid Plastic Packaging Container” This proposed Subsection is moved from current Subsection 17943 (b)(21).  This is a number change without regulatory effect. 
Subsection 17943 (m) “Postconsumer Material” This proposed Subsection is moved from current Subsection 17943 (b)(23) and amended.   The statutory definition of postconsumer material does not include material and byproducts generated from, and commonly reused within, an original manufacturing and fabrication process.  Staff also found that most compliant manufacturers relied on use of postindustrial material and certified compliance through the 25% postconsumer material compliance option.  Many certifications claimed compliance using material that had historically been reused within the manufacturing process as feedstock for new products, not post industrial material that had commonly been disposed. To provide consistency with the statute, the last two paragraphs of Subsection 17943 (b)(23) have been deleted so that post-industrial material is no longer included within the definition of postconsumer material.  This amendment is consistent with both PRC Subsection 42301(g) and Public Contract Code (PCC) Section12301(c). 

Subsection 17943 (n) “Product Associated Rigid Plastic Packaging Container” This proposed Subsection is moved from current Subsection 17943 (b)(24).  This is a number change without regulatory effect. 
Subsection 17943 (o) “Product Manufacturer” This proposed Subsection is added.  In the current regulations (Section 17943 (b)(12)) the use of a single definition for both “manufacturer” and “product manufacturer” caused significant confusion for both the container manufacturers and the regulated product manufacturers as to who was responsible for complying with the law.  The proposed regulations clarify the term being defined relates to a product manufacturer using a regulated container and that a product manufacturer is responsible for compliance.  

The definition is added to read “”Product manufacturer” means any person, partnership, association, corporation or any other entity that, through its own action or through contract or control, is primarily responsible for causing a product to be produced that is stored inside of a rigid plastic packaging container and sold or offered for sale in the state.”  Proposed Subsections (o)(1) through (o)(2) provide additional factors that will be used in determining the party that is primarily responsible for generating or producing a product due to the ever changing nature of supply-chain dynamics.  

To ensure that companies are treated equally, the Department must have the ability to certify all companies, including those that import and sell products in regulated containers in California.  Companies are responsible for ensuring that both their domestic and overseas suppliers are using compliant containers and are subject to penalties if they are unable to document compliance with compliance options for product manufacturers in PRC Section 42310.  Many product manufacturers stated that they were unable to get information from overseas suppliers, which resulted in the Department being unable to find anyone responsible for meeting the RPPC requirements.  Some proactive product manufacturers are actively engaged with their overseas suppliers to ensure that they get the documentation they need from the overseas companies to document compliance.  Some of these companies have provided Chinese translations of their certification forms that are available on the Department web site.
The RPPC law was one of the early laws addressing producer responsibility.  Over the last 19 years, the Department has gained experience in implementing the regulations and identified issues with determining the responsible party.  The current definition in Section 17943(b)(12) uses a hierarchy for determining who is responsible for complying the product manufacturer, the distributor, or the importer and often did not lead the Department to any responsible party.  This was particularly an issue for retailer private labels where a company directed another company to produce a product.  The manufacturer listed on the private label was not the company that was primarily responsible for the product’s generation or responsible for putting the product into the stream of commerce.  Given the constantly changing nature of supply-chain dynamics, the Department requires sufficient flexibility to identify the party that is primarily responsible for generating or producing a product.

Since 2002, when the RPPC regulations were last revised, there has been extensive debate and several new laws related to producer responsibility that address the types of issues raised in identifying a responsible party under the RPPC regulations.  The proposed changes in the definition of product manufacturer are generally consistent with the  language used in the ”producer” or “generator” definition in other environmental statutes such as the Comprehensive Environmental Response, Cleanup, and Liability Act (CERCLA) and the Resource Conservation and Recovery Act (RCRA).  

In addition, the proposed regulations provide a process, in proposed Section 17945.1, that notifies a company that they are in a potential certification pool and allows them to demonstrate, prior to the certification cycle that they are not product manufacturers and are not regulated.

Subsection 17943 (o)(1) This proposed Subsection is added to read “The Department shall consider the following factors in identifying a product manufacturer:” The proposed Subsection clarifies and supports the new definition of Subsection (o) by providing factors that will be used in determining the party that is primarily responsible for generating or producing a product within a rigid plastic packaging container, to address the issues described in Subsection (o). 
Subsection 17943 (o)(1)(A) This proposed Subsection is added to read “The ownership of the brand name of the product in the rigid plastic packaging container;”  The proposed Subsection clarifies and supports the new definition of Subsection (o) by providing factors that will be used in determining the party that is primarily responsible for generating or producing a product within a rigid plastic packaging container.  The owner of the brand name of the product in the rigid plastic packaging container may be responsible for the product’s generation and putting the product into the stream of commerce, to address the issues described in Subsection (o). 
Subsection 17943 (o)(1)(B) This proposed Subsection is added to read “Primary control or influence over the design of the product in the rigid plastic packaging container; and”  The proposed Subsection clarifies and supports the new definition of Subsection (o) by providing factors that will be used in determining the party that is primarily responsible for generating or producing a product within a rigid plastic packaging container.  The company with primary control or influence over the design of the product in the rigid plastic packaging container may be responsible for the product’s generation and putting the product into the stream of commerce, to address the issues described in Subsection (o).
Subsection 17943 (o)(1)(C) This proposed Subsection is added to read “Primary control or influence over the design specifications of the rigid plastic packaging container.”  The proposed Subsection clarifies and supports the new definition of Subsection (o) by providing factors that will be used in determining the party that is primarily responsible for generating or producing a product within a rigid plastic packaging container.  The company with primary control or influence over the design specifications of the rigid plastic packaging container may be responsible for the product’s generation and putting the product into the stream of commerce, to address the issues described in Subsection (o).   
Subsection 17943 (o)(2) This proposed Subsection is added to read “Any entity that has a legally recognized corporate relationship (i.e. parent/subsidiary or affiliate relationship) with a product manufacturer shall be allowed to assume the responsibilities of the product manufacturer as they relate to the requirements of this Article”.  The current regulation related to this topic, Subsection 17943 (b)(12)(C), limits the assumption of responsibility by a related corporate entity to container compliance specified in current Section 17944.  This proposed Subsection broadens assumption of responsibility by a related corporate entity to complying with all aspects of the RPPC regulations.
Subsection 17943 (p) “Recycled” This proposed Subsection is moved from current Subsection 17943 (b)(25).  This is a number change without regulatory effect.  It should be noted that this term is used frequently in the regulations and is therefore repeated from statute for ease of stakeholder’s use.

Subsection 17943 (q) “Recycling Rate” This proposed Subsection is moved from current Subsection 17943 (b)(26).  This is a number change without regulatory effect.
Subsection 17943 (q)(1) This proposed Subsection is moved from current Subsection 17943 (b)(26)(A) and amended.  Grammatical and/or punctuation amendments have been made to be consistent with the format used throughout the proposed regulations. 

Subsection 17943 (q)(2) This proposed Subsection is moved from current Subsection 17943 (b)(26)(B) and amended.  Grammatical and/or punctuation amendments have been made to be consistent with the format used throughout the proposed regulations.  

Subsection 17943 (q)(3) This proposed Subsection is being added to implement the requirements and ensure consistency with PRC Section 42301 (i)(3) and PRC Section 42310 (b) as added by SB 743 (Chesbro, Chapter 666, Statutes 2005).  This new Subsection adds the new statutory option of calculating the recycling rate by determining the proportion of single resin specific rigid plastic packaging containers recycled in a calendar year.  This can be measured using weight, volume, or numbers of these containers.  

Subsection 17943 (r) “Refillable Rigid Plastic Packaging Container” This proposed Subsection is moved from current Subsection 17943 (b)(27) and amended.  To maintain consistency within the proposed regulations the term has been edited to delete the word “package” and add the phrase “rigid plastic packaging container”. The new phrase is added to clarify that the regulations focus is on rigid plastic packaging containers and not on all types of packaging.  Additional edits were made to limit this section to the definition and address who makes determinations in other sections of the regulations.  To achieve this, the phrase “which the Department determines” is deleted and replaced with the word “that”.  The proposed regulations also recognize that a product manufacturer is not the only responsible party that can refill a rigid plastic packaging container.  A product manufacturer’s agent is also able to provide this service.  To simplify the regulations, the phrase “or its agent” is added to the sentence dealing with product manufacturers and the separate sentence “For the purpose of this program, the product manufacturer or the product manufacturer’s agent may refill a package” is deleted.  Finally, to clarify that the refill product would replenish the original product held in the package with the same product (consistent with PRC Subsection 42301(c)), the phrase “to replenish the contents of” and “rigid plastic packaging container” were added to the definition and the phrase “product held by the package” is deleted. 

Subsection 17943 (s) “Reusable Rigid Plastic Packaging Container” This proposed Subsection is moved from current Subsection 17943 (b)(29) and amended. To maintain consistency within the proposed regulations, the term being defined has been edited to delete the word "package" and add the words “rigid plastic packaging container”. The new phrase is added to clarify that the regulations focus is on a rigid plastic packaging containers and not on all types of packaging.  Additional edits were made to limit this section to the definition and address who makes determinations in other sections of the regulations.  To achieve this, the phrase “which the Department determines” is deleted and replaced with the word “that”. In addition the words “by consumers” were deleted, as the definition of reusable container should apply whomever reuses it. Several product manufacturers claimed compliance with the requirements of PRC 42310(c) because the container was intended to be used to permanently store the original product sold in that container, so consumers took the product out and reused the container when they put the original product back in the container.  To clarify that reuse means using the container with a replacement product the following phrases were added "where the reuse is" and "a replacement product sold by the same product manufacturer with the intent to replenish the contents of” the original “rigid plastic packaging container.  A reusable rigid plastic packaging container does not refer to a container that is intended to be used or may be used to permanently store the original product sold in that container." These changes are consistent with to PRC Subsection 42301 (d), which states that a reusable rigid plastic packaging container is considered reused only when the same product manufacturer sells a product that is intended to replenish the original contents of the rigid plastic packaging container.

Subsection 17943 (t) “Rigid Plastic Packaging Container” This proposed Subsection is moved from current Subsection 17943 (b)(30). This is a number change without regulatory effect.

Subsection 17943 (t)(1) This proposed Subsection is moved from current Subsection 17943 (b)(30)(A) and amended.  The existing regulations create an unlevel playing field.  The current definition of a rigid plastic packaging container includes some containers that are regulated, while other almost identical containers are not regulated. For example, containers with a heat sealed closure are currently not regulated, even though the same container without a heat seal is regulated.  Thus, companies using containers that are heat sealed receive a competitive advantage over companies using regulated containers. To address this inequity the Subsection has been edited to delete the words “capable of multiple re-closure.” and add the words “at least one closure (including but not limited to closure occurring during the production or manufacturing process)”. 

Other examples of unequal treatment of almost identical containers are included below.  All-plastic containers with a plastic handle or hinge are regulated while almost identical containers that have a metal handle or hinge are not regulated.  This also creates an unlevel playing field and gives product manufacturers that use non-plastic incidental packaging elements such as handles and hinges a competitive advantage.  To address this inequity, the words “with the exception of caps, lids, labels and other additives such as pigments, colorants, fillers, and stabilizers that are an integral part of the plastic polymer compound.  Plastic caps and lids may be considered to be part of a rigid plastic packaging container at the product manufacturer’s discretion.” have been moved to proposed Subsection 17943 (t)(1)(A) and (B) and amended.  Because of this proposed reformatting, Subsection 17943 (t)(1) is amended to add the words “except that rigid plastic packaging containers may have:” to provide a transition to the proposed Subsection 17943 (t)(1)(A) and (B).  

The proposed amendments are necessary to provide clarity and to create a level playing field that sets the same standards for almost identical containers that have the same landfill disposal impacts and capacity for being source-reduced or made of postconsumer material with a slightly different design.  Some product manufacturers have said that the change appears to contradict the intent of the law that regulated container be made entirely of plastic.   PRC Section 42301(f) states that a “rigid plastic packaging container” must be “plastic.”  The requirement that containers must be made “entirely of plastic with the exception of caps, lids, labels and other additives such as pigments, colorants, fillers, and stabilizers that are an integral part of the plastic polymer compound” is contained in this subsection of the current regulations. The current regulation includes exceptions to the container being entirely made of plastic, so staff finds that it is a reasonable interpretation to find that if the container is primarily made of plastic, but incorporates incidental non-plastic parts, then the container is still, by its nature, “plastic”.  Regulatory definitions can be changed by the CIWMB. 

Subsection 17943 (t)(1)(A) This proposed Subsection is added to read “Caps, lids, labels, handles, hinges and other incidental packaging elements made of non-plastic materials; and”.  This proposed amendment is necessary to create a level playing field that sets the same compliance standards for almost identical containers that have incidental packaging elements such as handles and hinges of a different material to meet rigid plastic packaging containers requirements instead of allowing disparate treatment between similar containers with the same landfill disposal impacts and capacity for being source-reduced or made of postconsumer material with a slightly different design. This formatting keeps non-plastic incidental materials associated with a container in the same Subsection. The current regulation includes exceptions to the container being entirely made of plastic, so staff finds that it is a reasonable interpretation to find that if the container is primarily made of plastic, but incorporates incidental non-plastic parts, then the container is still, by its nature, “plastic”.  Regulatory definitions can be changed by the CIWMB.  Staff believes the proposed amendment is consistent with PRC Subsection 42301(f).  

Subsection 17943 (t)(1)(B)  This proposed Subsection is added to read:  “Additives such as pigments, colorants, fillers, and stabilizers that are part of the plastic polymer compound.”  This change is necessary to clarify that when additives such as these are used in the manufacture of the container, they are considered an integral part of the container and that container would not be excluded from the requirements. This formatting keeps materials that are part of the plastic polymer compound in the container in the same Subsection. The proposed amendment is consistent with PRC Section 42301(f).

Subsection 17943 (t)(2)  This proposed Subsection is added to read:  “Plastic caps, lids, handles, and hinges may be included as part of a rigid plastic packaging container at a product manufacturer’s discretion.”   This proposed Subsection clarifies the specific types of incidental packaging elements that product manufacturers can consider to be parts of a container and clarifies that the listed incidental elements may be included in determining whether the product manufacturer meets the compliance requirements.  

Subsection 17943 (t)(3) This proposed Subsection is added to read: “For purposes of this definition, a plastic package shall be considered to have a “relatively inflexible or finite shape or form” if:” Over the years there have been many questions about whether certain plastic packaging meets the definition of an RPPC when it is not the same shape at all times.  The proposed Subsection, along with Subsections 17943 (t)(3)(A) and (t)(3)(B), are added to clarify PRC Section 42301(f) that says an rigid plastic packaging container must have a “relatively inflexible finite shape or form….that is capable of maintaining its shape while holding other products”.  Subsection (t)(3) is added to read:  “(3) For purposes of this definition, a plastic package shall be considered to have a “relatively inflexible or finite shape or form” if:” 
This proposed Subsection addresses another category of almost identical containers.  For example, some acetate containers that are not designed to be folded or collapsed are regulated while almost identical containers that are designed to be folded or collapsed are not regulated.  This creates an unlevel playing field and gives product manufacturers that use non-foldable or non-collapsible plastic packaging a competitive advantage.  To address this inequity, the proposed amendment creates a level playing field that sets the same rigid plastic packaging container compliance standards for almost identical containers that have a slightly different design, instead of allowing disparate treatment between similar containers with the same landfill disposal impacts and capacity for being source-reduced or made of postconsumer material with a slightly different design.  
Subsection 17943 (t)(3)(A) This proposed Subsection is added to read “It has essentially the same shape empty as full.  A plastic package may be considered to have the same shape empty as full even if it is designed to be folded or collapsed into a more compact form when not holding a product, such as, but not limited to, collapsible acetate boxes or tubes; and”.  This Subsection provides the necessary clarification that a rigid plastic packaging container maintains essentially the same shape empty as full.  That a container can be considered a rigid plastic packaging container even if it is designed to be folded or collapsed into a more compact form for transportation and shipping purposes when not holding a product, but returns to the original shape when holding other products.  This proposed amendment is necessary to create a level playing field that sets the same rigid plastic packaging container compliance standards for almost identical containers that have a slightly different design instead of allowing disparate treatment between similar containers with the same landfill disposal impacts and capacity for being source-reduced or made of postconsumer material with a slightly different design. The proposed amendment is consistent with PRC Subsection 42301(f).

Subsection 17943 (t)(3)(B) This proposed Subsection is added to read “It is not flexible plastic packaging composed of film plastic such as, but not limited to, that used in grocery and merchandise carryout bags, pouches, or bubble, shrink, or stretch wrap.”  This Subsection provides the additional necessary clarification that a rigid plastic packaging container is not composed of “film plastic” materials commonly used to ship multiple products on a pallet, or plastics used during the final sale of a product, such as a carryout bag. Flexible packaging containers tend to collapse or change shape if not containing a product so they do not meet the requirements of PRC Section 42301(f) that say a rigid plastic packaging container must have a “relatively inflexible finite shape or form….that is capable of maintaining its shape while holding other products”. 

Subsection 17943 (t)(4) This proposed Subsection is moved from current Subsection 17943 (b)(30)(B) and amended.  The current Subsection did not accurately reflect how different products (such as paints and cleaners or staplers and paperclips) are sold and measured (liquid volume or quantity).  Paints and cleaners are typically sold by volume, but staplers and paperclips are sold by number. To accurately reflect how the measurement is achieved, the words “total volume” and “the closed” were deleted and replaced with “capacity” and “a”.  Additionally, the words “for purposes of determining whether it falls within the definition of a “rigid plastic packaging container”” were added to clarify that this measurement was only for purposes of determining whether the container was a rigid plastic packaging container and the word “will” is deleted and replaced with the word shall”.  These amendments clarify how capacity is measured when determining if a container meets the Rigid Plastic Packaging Container definition.  These changes are consistent with PRC Subsection 42301 (f).  Statute specifies that the measurement determination is based on the capacity of the container itself and not on the amount of product in the container.  The numbers for the milliliter equivalent to eight fluid ounces and liter equivalent to five gallons are both updated for consistency with the online conversion calculations.

Subsection 17943 (u) “Single Resin Type” This proposed Subsection is added to read “”Single resin type” means made up of only one of the types of plastic resin outlined in Public Resources Code Section 18015.” Senate Bill 743 (Chesbro, Chapter 666, Statutes 2005) added this term to the statutory definition of recycling rate and specified a recycling rate for single resin type rigid plastic packaging containers is now allowed.  The term is defined here to clarify that rigid plastic packaging containers made from plastic resins identified in PRC Section 18015, may be included in recycling rates as specified in Section 17943 (b)(26).
Subsection 17943 (v) “Sold Or Offered For Sale” This proposed Subsection is added to read ““Sold or offered for sale” means direct sales, retail sales, and remote sales such as through distributors, wholesalers and the internet.”  This definition is consistent with Public Resources Code Section 42310 that requires every rigid plastic packaging container “sold or offered for sale” in California to meet one of the compliance criteria.  Some product manufacturers have claimed that they are not subject to the requirements of the law as they do not have a storefront within the State and sell using the internet.  To create a level playing field, all products in rigid plastic packaging containers offered for sale in California need to meet the same requirements.  This is consistent with the approach taken by the California State Board of Equalization (BOE) that sales over the Internet by out-of-state companies are subject to California’s use tax.  The BOE is regulating the transaction and the subject of the transaction rather than regulating the internet itself.  This explained further in BOE’s Publication 112, Purchases from Out-of-State Vendors.
Subsection 17943 (w) “Source Reduced Container” This proposed Subsection is moved from current Subsection 17943 (b)(31) and amended.  Current Subsections 17943 (b)(31)(A)(1) and 17943 (b)(31)(A)(2) refer to requirements that needed to be met during a product manufacturing time period of January 1, 1990- December 31, 1994.   To eliminate the reference to the 1990-1994 requirements that are no longer applicable, Subsection (w) is amended to delete the words “either of the following:” and Subsections17943 (b)(31)(A)(1) and 17943 (b)(31)(A)(2) have been deleted.  There have been many issues with compliance documentation submitted for source reduction.  So, the regulations have been revised to clarify source reduction requirements and the factors that the CIWMB will consider in making a determination of compliance with source reduction requirements..
Subsection 17943 (w)(1) This proposed Subsection is moved from current Subsection 17943 (b)(31)(B) and amended. The phrase “for which the manufacturer seeks compliance after January 1, 1995,” is deleted, as the reason for including the date was to distinguish the source reduced requirements for rigid plastic packaging containers that applied in 1990-1994 from requirements starting in January 1995.  Since the 1990-1994 requirements have been deleted it is not necessary to include the phrase in this Subsection.  

Subsection 17943 (w)(1)(A)  This proposed Subsection is moved from current Subsection 17943 (b)(31)(B)(1) and amended.  The term “product” is added to clarify that the product manufacturer is responsible for complying with the requirements. This is consistent with changes made throughout the proposed regulations.  Additionally, grammatical and/or punctuation amendments have been made to be consistent with the format used throughout the proposed regulations.  

Subsection 17943 (w)(1)(B) This proposed Subsection is moved from current Subsection 17943 (b)(31)(B)(2) and amended.  The term “product” is added to clarify that the product manufacturer is responsible for complying with the requirements. This is consistent with changes made throughout the proposed regulations.  Additionally, grammatical and/or punctuation amendments have been made to be consistent with the format used throughout the proposed regulations.  

Subsection 17943 (w)(1)(C) This proposed Subsection is moved from current Subsection 17943 (b)(31)(B)(3) and amended. The compliance timeframe is not clear in the current regulations.  To clarify the timeframe, the word “that” is deleted and replaced with the words “during the”.  The phrase “by the product manufacturer or other product manufacturers that are held by “particular type rigid plastic packaging containers,” as defined in this Article,” is added to clarify that, for purposes of source reduction, the packaging may be compared to other similar "particular type rigid plastic packaging" used by the product manufacturer or other product manufacturers for a single type of product, such as milk.  Finally, the amendment deletes the words “”Similar products” are the same products held by “particular type rigid plastic packaging containers”, as defined in (21) of this section.  The product manufacturer may demonstrate a comparison to “similar products” made by the same product manufacturer or made by another manufacturer.”  And adds the words “”Similar rigid plastic packaging containers” are rigid plastic packaging containers that are alike in material type, shape, and volume.”  This proposed amendment clarifies that the focus of source reduction is containers and their characteristics rather than on products.  
Subsection 17943 (w)(2)  This proposed Subsection is moved from current Subsection 17943 (b)(31)(C) and amended.  Stakeholders were confused about whether the definition applied to all of the rigid plastic packaging container regulations.  The word “chapter” is deleted and the word “Article” is added to clarify that the definition applies throughout the rigid plastic packaging container regulations, not just a portion of the regulations.

Subsection 17943 (w)(2)(A) This proposed Subsection is moved from current Subsection 17943 (b)(31)(C)(1).  This is a number change without regulatory effect.
Subsection 17943 (w)(2)(B) This proposed Subsection is moved from current Subsection 17943 (b)(31)(C)(2).  This is a number change without regulatory effect.
Subsection 17943 (w)(2)(C) This proposed Subsection is moved from current Subsection 17943 (b)(31)(C)(3) and amended.  The proposed amendments include adding “product” before manufacturer to clarify that the requirements apply to product manufacturers and the phrase “, as well as other available information,” to clarify that the CIWMB may use multiple sources of information to make a source reduced container determination.  Staff's review of a product manufacturer’s request for a “Source reduced container” determination is based on the data and information submitted by the product manufacturer, as well as additional information.  The proposed amendment clarifies that the CIWMB may review additional information to make an objective determination as to whether a proposed packaging change adversely affects the potential for the rigid plastic packaging container to be recycled or made of postconsumer material.  Finally, grammatical and/or punctuation amendments have been made to be consistent with the format used throughout the proposed regulations.
Subsection 17943 (w)(3) This proposed Subsection is moved from current Subsection 17943 (b)(31)(D)(2) and amended. To be consistent with the “Rigid Plastic Packaging Container” definition of what constitutes flexible packaging, “flexible” is deleted and replaced with “non-rigid”.  Additionally, the words “Container Requirements.” are deleted to eliminate redundancy.   
Subsection 17943 (w)(4) This proposed Subsection is moved from current Subsection 17943 (b)(31)(D)(3) and amended.  The modifications in this section clarify how a product manufacturer can obtain credit for eliminating use of a rigid plastic packaging container through source reduction by using the averaging compliance method.  To be consistent with the format used throughout the proposed regulations the word “the same” is deleted and replaced with “that”.  Additionally, the word “regulated” is added to clarify that only regulated containers are included in the averaging method of compliance. The phrase “used by the product manufacturer” is added to further clarify that the regulations place responsibility for complying with requirements on the product manufacturers and not container manufacturers.  Finally, the words “Container Requirements.” are deleted to eliminate redundancy.   
Subsection 17943 (x) “Stored” This proposed Subsection is added.  It replaces, in part, information contained in current Subsection 17943 (b)(12)(B).  Under the current regulations, the definition of “Stored” was included as a portion of the definition of “Manufacturer or Product Manufacturer”.  The regulated community said that the current regulations are not clear as to whether the definition of stored applied to other rigid plastic packaging container requirements.  Including a separate definition of stored clarifies that it applies to the rigid plastic packaging container requirements.  The word “normally” is deleted and replaced with the words “is intended to” as parties in the supply chain and the end user may do things differently than what the product manufacturer expected.  Additionally, the words “For purposes of these regulations.” and “are not “stored” in a container for more than seven days.” is deleted, and the words ”that are placed for sale directly to and intended for immediate consumption by the final end-user are not considered to be “stored.”” have been added to clarify when a product is not considered to be stored.

SECTION 17944 Container Requirements The current subsection is amended.   Changes made reflect new statutory requirements, clarify waiver requirements, add language regarding single resin type recycling option and option for resin type, add language for defining reusable packaging as one that is routinely reused at least five times, and further clarify reuse is for the purposes of storing a replacement product. Finally, grammatical and/or punctuation amendments have been made to be consistent with the format used throughout the proposed regulations.
Subsection 17944 (a).  The current Subsection is amended to delete the question, “I am a product manufacturer responsible for ensuring that rigid plastic packaging containers comply with program requirement.  What standards must these containers meet?”. At 2006-07 advisory group meetings, stakeholders said the question and answer format of the regulations was confusing.   Additionally, the phrase “except a rigid plastic packaging container that is exempt under Section 17946.5 of this Article,” is added to clarify that rigid plastic packaging containers, but not exempt containers, must meet requirements.  This clarification is consistent with the requirements of PRC Section 42340. 
Subsection 17944 (a)(1)(A).  The current Subsection is deleted.  It is replaced, in part, by information on the 45 percent recycling rate for product associated rigid plastic packaging containers contained in proposed Subsections 17944 (a)(2).
The proposed Subsection is added to read “If a rigid plastic packaging container cannot meet this requirement and remain in compliance with applicable state and federal regulations, including those adopted by the United Stated Food and Drug Administration, such a container, must comply with another option within this section.”  Product manufacturers commented at 2006-07 advisory group meetings that the current regulations lack clarity regarding the compliance options for rigid plastic packaging containers.  They may not be able to meet the 25 percent postconsumer material requirement while meeting other state and/or federal requirements. The 25 percent postconsumer material requirement is mandated by PRC Section 42310 and cannot be changed in regulation.  This clarification is consistent with the requirements of PRC Section 42330 (a)(1) that allows waivers of postconsumer material requirements when the container with 25 percent postconsumer material cannot remain in compliance with applicable Food and Drug Administration regulations.  The Food and Drug Administration (FDA) exemptions remain in the proposed regulations under Section 17946.5 (a)(2) with references to the definitions for each particular term as they appear in federal statute. This subsection clarifies that rigid plastic packaging containers must meet one of the other compliance options if they can’t meet the 25 percent postconsumer material compliance option.
Subsection 17944 (a)(1)(B)   The current Subsection is deleted.  It is replaced, in part, by information on the 45 percent recycling rate for particular type rigid plastic packaging containers contained in proposed Subsections 17944 (a)(2).
This proposed Subsection is added to read “If it is technologically infeasible for a rigid plastic packaging container to meet this requirement, such a container must comply with another compliance option within this section.”  Product and container manufacturers commented that they may not be able to meet the 25 percent postconsumer material requirement due to technological barriers. One example given by industry is that when experimenting with 25 percent of an unknown postconsumer resin, or a resin of unknown quality, the plastic may not stand up to various “stress crack” testing.    This subsection clarifies that rigid plastic packaging containers must meet one of the other compliance options if they can’t meet the 25 percent postconsumer material compliance option.
Subsection 17944 (a)(2)  The current Subsection is amended to read “a 45 percent recycling rate if a product-associated rigid plastic packaging container, particular-type rigid plastic packaging container, or a single resin type rigid plastic packaging container.” and  deletes the following statement “one of the following rates:”.  Product manufacturers commented at 2006-07 advisory group meetings, that the current regulations lack clarity regarding rigid plastic packaging container compliance options.  This proposed amendment provides alternative means for container compliance and is consistent with the requirements of PRC Section 42310 (b).

Subsection 17944 (a)(3)  The current Subsection is amended.  Product manufacturers commented at 2006-07 advisory group meetings, that the current regulations lack clarity regarding rigid plastic packaging container compliance options.  This amendment clarifies that the reusable and refillable compliance options only apply to rigid plastic packaging containers by adding the phrase “rigid plastic packaging containers” after the words reusable and refillable.  Additionally, grammatical and/or punctuation amendments have been made to be consistent with the format used throughout the proposed regulations.

Subsection 17944 (a)(5)  The current Subsection is amended to delete the paragraph “For purposes of this section, rigid plastic packaging containers, that are “sold or offered for sale” in the state refers to rigid plastic packaging containers that are manufactured on or after January 1, 1995, and subsequently sold or offered for sale in California.”  The current regulations are unclear as to whether this definition applied to just the container requirements section, or the whole regulations package.  To improve consistency and clarity that “sold or offered for sale” applies to the entire chapter, this definition was replaced by the definition in Section 17943(v).
Subsection 17944 (b) The current Subsection is amended.  The question “Must every rigid plastic packaging container, that is not the subject of waiver pursuant to Section 17944.2(a) or exempt pursuant to Section 17944.5(a) of this Article, meet one of the compliance options listed in subdivision (a) of this section?” and the response “No, every rigid plastic packaging container must not individually meet one of the compliance standards.” have been deleted.  At 2006-07 advisory group meetings, stakeholders said the question and answer format of the regulations was confusing.  At 2006-07 advisory group meetings stakeholders said, the current regulation is not consistent with PRC Section 42310 that allows the use of averaging for each compliance option. 
The first paragraph of the amendments clarifies that compliance may be based on an average.  The phrase “This average shall only be allowed for rigid plastic packaging containers for which the same compliance option is used” is deleted. The word “Averaging” is deleted and replaced with “Averages”.  Product and container manufacturers said the current Subsection is confusing as to what containers can be used for averaging.  To address this concern, the phrase “rigid plastic packaging” is added before the word container(s) so that only rigid plastic packaging containers are included in the average.  Since the regulations include several methods of calculating an average, and they can be based on either containers sold, recycled, or sold and recycled, the word “/or” is added between sold and recycled.  The statement, “Manufacturers may average the source reduction, postconsumer material, refill, or reuse options to express compliance for the containers they use.” is deleted and replaced with the statement “Averages shall be calculated for percent postconsumer material using the formula in section 17945.5(a), for percent source reduction using the formulas in section (c)(1)(B) and (c)(2)(B) for reuse using the formula in section (d)(2), and for refill using the formula in (e)(2),” to guide product manufacturers to the specific formulas for averaging.  This clarifies where the formulas are located in the proposed regulations.
The changes in the second paragraph clarify a product manufacturer’s average can be based on its entire product line or separated in product sub-lines. Additionally, all containers have to be accounted for in the averaging calculation.  To clarify who is responsible for complying the word “product” is added before “manufacturer’s” to clarify that an average can be done for product sub-lines. Additional clarification is provided by deleting the word “any”, while adding “separated into product” and deleting the phrase “determined by the manufacturer.”  For consistent formatting, the second paragraph is amended to delete “averaging” and replace it with “averages”.  In the last sentence the word “is” is deleted and replaced with “are” since there are several averaging formulas.  The phrase “to achieve compliance” is added to clarify the purpose of averaging.  ; “every” is replaced with “all”, “included” is deleted, as well as “in an average or comply through a separate compliance alternative” and replaced with “accounted for in the calculation or must comply through a separate compliance option.”

Finally, grammatical and/or punctuation amendments have been made to be consistent with the format used throughout the proposed regulations.
SECTION 17944.1 ALTERNATIVE CONTAINER COMPLIANCE METHODS This section is added.  It addresses alternative container compliance methods and outlines how a product manufacturer may show compliance.  Alternative container compliance methods are necessary to allow product manufacturers various methods of compliance.  This addition is consistent with PRC Subsection 42310.3 (a) as added to statute by SB 743 (Chesbro, Chapter 666, Statutes 2005) and SB 1344 (Chesbro, Chapter 144, Statues 2006).  This allows product manufacturers to count California postconsumer plastic used by another company under the same corporate ownership towards compliance with rigid plastic packaging container requirements during the same period of time.  Product manufacturers can use or credit use of California postconsumer plastic in non-rigid plastic packaging container packaging or plastic products.  The product manufacturer must meet either the requirements in Subsection 17944.1(a)(1) or the requirements in Subsection 17944.1(a)(2).
Subsection 17944.1 (a) The proposed Subsection is added.  It allows a product manufacturer to comply through use of California postconsumer plastic by another company under the same corporate ownership in rigid plastic packaging containers or other plastic products or packaging.  The amount of California postconsumer plastic used must be equal to, or exceed, the amount that the product manufacturers rigid plastic packaging container(s) would be required to contain to meet one of the compliance options.  This amendment is consistent with the requirement of PRC Subsection 42310.3 (a)(1).

Subsection 17944.1 (b) The proposed Subsection is added.  It allows an alternative compliance method for a product manufacturer who wishes to contract for the purchase and consumption of California postconsumer plastic.  The California postconsumer material can be purchased by contract from another company under the same corporate ownership and exported to another state for use in plastic products or packaging.  This clarification is necessary to let product manufacturers know that third party contracts must be within the same corporate ownership and not with companies outside the corporation.  The amount of California postconsumer plastic used must be equal to, or exceed, the amount that the product manufacturers rigid plastic packaging container(s) would be required to contain to meet one of the compliance options.  This requirement is consistent with PRC section 42310.3(a)(2).

SECTION 17944.2 HOW WILL WAIVERS BE GRANTED The current Section and all its Subsections are deleted. At 2006-07 advisory group meetings, stakeholders said the question and answer format of the regulations was confusing.  The question “How will waivers be granted” is deleted.  The regulations have been reorganized.  This section is replaced, in part, by information contained in proposed Section 17946, Waivers, and proposed Section 17946.5, Exemptions.
Subsection 17944.2 (a) The current Subsection is deleted to improve clarity.  At 2006-07 advisory group meetings, stakeholders said the question and answer format of the regulations was confusing.  The question “Which rigid plastic packaging containers are eligible for waivers from this program?” and response “Waivers are allowed under the following conditions:” were deleted.  It is replaced, in part, by information contained in proposed Section 17946.
Subsection 17944.2 (a)(1) The current Subsection is deleted.  The current section addresses containers that are exempt from the regulations because they must remain in compliance with applicable state and federal regulations including U.S. Food and Drug Administration regulations.  The regulations have been reorganized and it is replaced, in part, by exemption requirements in proposed Section 17946.5 (a)(2).  
Subsection 17944.2 (a)(2) The current Subsection is deleted.  The current Subsection is not consistent with the requirements of proposed Section 17944 (Container Requirements)(a)(1)(B) as it provides an exemption to the container requirements due to technological barriers, rather than requiring compliance with another compliance option.

Subsection 17944.2 (a)(3) The current Subsection is deleted.  Per PRC Section 42310.1, as of January 1, 1996 this Subsection is obsolete and no longer needed.
Subsection 17944.2 (a)(4)  The current Subsection is deleted. The regulations have been reorganized and it is replaced, in part, by waiver requirements in proposed Section 17946 (b).  
Subsection 17944.2 (b) The current Subsection is deleted to improve clarity.  At 2006-07 advisory group meetings, stakeholders said the question and answer format of the regulations was confusing.  The question “I am a product manufacturer.  How do I receive a waiver?” is deleted to improve clarity.  

Subsection 17944.2 (b)(1) The current Subsection is deleted.  The regulations have been reorganized and it is replaced, in part, by waiver requirements in proposed Section 17946(c) (1-4).  .  
Subsection 17944.2 (b)(2) The current Subsection was  deleted.  The regulations have been reorganized and it is replaced, in part, by waiver requirements in proposed Section 17946 (e).  

Subsection 17944.2 (b)(3) The current Subsection is deleted.  Per PRC Section 42310.1, as of January 1, 1996 this Subsection is obsolete and no longer needed.

Subsection 17944.2 (c) The current Subsection is deleted.  The regulations have been reorganized and it is replaced, in part, by waiver requirements in proposed Section 17946 (d).  
SECTION 17944.5 EXEMPT RIGID PLASTIC PACKAGING CONTAINERS This Section is deleted.  The regulations have been reorganized and it is replaced, in part, by exemption requirements in proposed Section 17946.5 (a).  

Subsection 17944.5 (a) The current Subsection is moved to proposed Section 17946.5 (a) amended.  

Subsection 17944.5 (a)(1) The current Subsection is moved to proposed Subsection 17946.5 (a)(1).
Subsection 17944.5 (a)(2) The current Subsection is moved to proposed Subsection 17946.5 (a)(2).
Subsection 17944.5 (a)(3) The current Subsection is moved to proposed Subsection 17946.5 (a)(3).
Subsection 17944.5 (a)(4) The current Subsection is moved to proposed Subsection 17946.5 (a)(4).
Subsection 17944.5 (b) The current Subsection is moved to proposed Subsection 17946.5 (b) and amended.
SECTION 17945   Who Must Comply With These Regulations? This Section and all Subsections were deleted to eliminate the question and answer format that stakeholders said is confusing.  It is replaced, in part, by information contained in proposed Section 17945.2, Compliance Certifications and Section 17946.5, Exempt Rigid Plastic Packaging Containers. 
Subsection 17945 (a)  The current Subsection is deleted.  It is replaced, in part by information contained in proposed Section 17945.2, Compliance Certifications.
Subsection 17945 (a)(1)  The current Subsection is deleted.  It is replaced, in part by information contained in proposed Section 17945.2, Compliance Certifications.
Subsection 17945 (a)(2)  The current Subsection is deleted.  It is replaced, in part by information contained in proposed Section 17946.5, Exempt Rigid Plastic Packaging Containers. 
SECTION 17945.1. Pre-Certification Process The proposed Section is added.  In the past, product manufacturers have complained they were unaware of the law until they were required to certify compliance for a prior year, when they may not have been keeping records, and found to be noncompliant.  The pre-certification process will eliminate that issue.  The proposed Section is necessary to provide stakeholders with adequate notice that they have been identified as a product manufacturer and may be required to certify whether they comply.  It will allow product manufacturers the opportunity to identify and resolve various compliance issues upfront.  This process will also allow the Department to provide education and outreach to the product manufacturers.  The process places product manufacturers on notice that they are subject to the rigid plastic packaging container requirements and may be required to certify.

Subsection 17945.1 (a) The proposed Subsection is added.  It clarifies what companies are on the list of companies subject to certification.  The Subsection specifies the Department must notify a newly identified product manufacturer in writing that they are subject to the RPPC requirements.  The notification is required to be sent a full year in advance of a product manufacturer being included in the pool of companies that may be selected to certify compliance as specified in Subsection 17945.1 (b). The Subsection also specifies the information a newly identified product manufacturer must provide within 90 days of notification.

Subsection 17945.1 (a)(1) This proposed Subsection is added.  It specifies information a newly identified product manufacturer must provide within 90 days of notification.  The Department needs the product manufacturer’s official contact name and title information consistent with proposed Section 17945.3 (a), Product Manufacturer Certification requirements, for future communications. 
Subsection 17945.1(a)(2) This proposed Subsection is added.  It specifies information a newly identified product manufacturer must provide within 90 days of notification.  The Department needs the product manufacturer’s official contact phone, fax and e-mail consistent with Section 17945.3 (a) for future communications.

Subsection 17945.1 (a)(3) This proposed Subsection is added.  It specifies information a newly identified product manufacturer must provide within 90 days of notification.  This addition is necessary to provide the Department with the product manufacturer’s official contact mailing address consistent with Section 17945.3 (a), Product Manufacturer Certification requirements, for future communications. 
Subsection 17945.1 (a)(4) This proposed Subsection is added.  It allows product manufacturers to demonstrate they are not subject to rigid plastic packaging container requirements prior to a certification cycle.  Product manufacturers asked for such an opportunity at 2006-07 advisory group meetings.  Identifying project manufacturers that are not selling products contained in RPPC's will be more efficient for both product manufacturers and Department staff.  It will reduce the number of certifications with findings that the product manufacturer is not subject to certification requirements. 
Subsection 17945.1 (b) This proposed Subsection is added.  It provides the selection hierarchy that will be used by the Department to select product manufacturers to certify.  Product manufacturers asked for this at 2006-07 advisory group meetings.  This addition provides stakeholders information on the likelihood they will be required to certify.

Subsection 17945.1 (b)(1) This proposed Subsection is added.  It identifies the first priority for selecting product manufacturers to include within a certification cycle.  The first priority for selection of a product manufacturer, within a certification cycle is based on whether a product manufacturer was determined to be out of compliance with the requirements of the Article within a previous certification and has not been found in compliance as of the selection date for inclusion in the pool.  Product manufacturer commented at 2006-07 advisory group meetings that they were continuously selected for inclusion within multiple/repeated certification cycles.  This clarifies that product manufacturers found out of compliance in past certification cycles are first priority for selection in future cycles.
Subsection 17945.1 (b)(2) This proposed Subsection is added.  It identifies the second priority for selecting product manufactures to include within a certification cycle.  Second priority for selection of a product manufacturer for a certification cycle is based on a random selection of product manufacturers that have not yet been selected to certify compliance with the Article.  It clarifies that product manufacturers that were previously selected for a certification cycle and found to be in compliance are not the first or second priority for inclusion in a certification cycle.
Subsection 17945.1 (b)(3) This proposed Subsection is added.  It identifies the third priority for selecting product manufacturers to include within a certification cycle.  Third priority for selection of a product manufacturer for a certification is a random selection of product manufacturers that has previously been found to be in compliance with the Article.  It clarifies that product manufacturers that were previously selected for a certification cycle and found to be in compliance are the lowest priority for inclusion in a certification cycle.
Subsection 17945.1 (c) This proposed Subsection is added.  It explains how the Department will notify product manufacturers that they may be required to certify compliance for the measurement period that corresponds with the calendar year of the notices’ mailing.  Stakeholders at 2006-07 advisory group meetings said that adequate notice was not provided regarding the need to submit a certification.  The Department will notify product manufacturers that they may be required to certify compliance with the Article for the calendar year measurement period by March 1.  This will notify product manufacturers while there are still nine months left in the measurement period to prepare for the certification submittal.

SECTION 17945.2 Compliance Certifications The proposed Section is moved from current Subsections 17946 (a, e and f) and amended.  The question in the title “Who Must Certify That Compliance With This Article Is Met?” is deleted.  It is replaced with the proposed title “Compliance Certifications”. At 2006-07 advisory group meetings, stakeholders said the question and answer format of the regulations was confusing.  
The proposed Section deletes the current question and answer format and clarifies and consolidates compliance time frames and information submittal requirements for those that must certify compliance with this Article.  This section specifies that product manufacturers and container manufacturers must provide information within specified time frames and respond to requests for additional information for incomplete submittals, and sets time frames for submittals of information and timeframes and reasons for granting time extension requests.  To improve ease in using the regulations, all requirements for: notifying companies of upcoming certifications are now found in Section 17945.1 Pre-Certification process; and specific information to be submitted in a certification are now found in Section 17945.3 Product Manufacturer Certification Information and Section 17945.4 Container Manufacturer Certification Information.  

Subsection 17945.2 (a) The proposed Subsection is moved from current Subsection 17946(a) and amended.  The question and answer format is being deleted by removing the phrase “Who must submit certifications?”.  Following the words “Product manufacturers” the words “pursuant to Section 17943(b)(12) of this Article, and only” have been deleted since the term is product manufacturer is now defined and applies throughout this Article.  The word “written” is added between “upon” and “notification from the Department” and the phrase “as described in this section” is deleted since the written notification of companies to certify compliance is moved to proposed Section 17945.1.  The words “all of” and “rigid plastic packaging” and “sold or offered for sale in this state” are added while deleting “that they use” and adding “pursuant to PRC Section 42310 or 42310.3." The current regulations are not clear that certifications are limited to containers that are sold or offered for sale in California and must comply with PRC Section 42310 or 42310.3. 
The following sentence is added:  "Product manufacturers shall submit the information described in Section 17945.3 in their certifications and may do so on forms provided by the Department.”  This specifies where product manufacturer certification requirements are located in Section 17945.3 and that use of Department supplied forms is discretionary, not mandatory.   The following is deleted, “if they sell or offer for sale a product in a rigid plastic packaging container that is sold to a final end user in California.", as the changes described in the first and second paragraphs for this subsection provide more specificity and to eliminate duplication.  

The following two sentences are also deleted:  "Upon the Department’s request, a product manufacturer must submit a Department supplied product manufacturer certification containing information that includes, but is not limited to, the information described in section (i) below. A product manufacturer must, in addition submit a container manufacturer certification if the product manufacturer chooses compliance based on the postconsumer content or source reduction compliance options, pursuant to this section and Sections 17944 and 19946.5 of this Article.”  Information on product manufacturer certifications are included in proposed Section 17945.3, not in this section.  Container manufacturer certification requirements are included in proposed section 17945.4 not in proposed sections 17944 and 17946.5.
Subsection 17945.2 (b) The proposed Subsection is moved from current Subsection 17946 (a) and amended.  The term "must" has been replaced with the term shall” consistent with usage of the term in current regulations for provision of information in certifications.  The phrase "17945.4 and may do so on forms provided by the Department." is added since use of forms is no longer mandatory and Section 17945.4 specifies container manufacturer certification requirements.

Subsection 17945.2 (c) The proposed Subsection is moved from current Subsection 17946 (e) and amended.   The question “how long do I have to respond to a Board request for a completed certification forms?” is deleted.  At 2006-07 advisory group meetings stakeholders said the current question and answer format is confusing. The phrase ", including any applicable container manufacturer certifications" is added to clarify that some certifications (using compliance options specified in proposed Section 17945.3) require inclusion of container manufacturer certifications.  The reference to forms is deleted, since use of forms is no longer mandatory as specified in proposed Subsections 17945.2(a-b). To provide the Department options for providing notice other than use of certified mail, changes were made to require submission of the certification within 90 days of receipt of the Department's notice, and delete the requirement the Department send requests via certified mail.   
Subsection 17945.2 (d) This proposed Subsection is moved from current Subsection 17946 (e) and amended. The Subsection clarifies the requirements for a product manufacturer to request a time extension to submit its certification.  The phrase “Product manufacturers, may, in writing” is deleted because the Department will accept other forms of notification, such as e-mails, and to make this proposed Subsection consistent with the format of the proposed regulations. The words “of its certification, a product manufacturer may” are added to clarify that time extension requests are due before the certificate submission dead line, and that product manufacturers are not required to submit a time extension.  The words “an additional” are deleted before 30 days and the words “for cause” are added afterwards to avoid confusion that product manufacturers could obtain an additional 30 days whenever they asked for a time extension and clarify time extensions are not automatic, but require justification for the extension from the product manufacturer. The word “only” is added to clarify that the Department may not grant a time extension without a justification and the words “support its request” are deleted and the words “justify an extension” are added to use terms consistently throughout the section. These changes increase the likelihood that submittals will be filed in a timely manner.
Subsection 17945.2 (e) The proposed Subsection is moved from current Subsection 17946 (f) and amended.  The question “As a product manufacturer, how will I know if my certification forms are complete?” is deleted to remove the confusing question and answer format.  The sentence “The Board will review the certification forms to determine (1) the completeness of the certification forms; and (2) if not complete, any additional information or documentation needed.” is deleted to simplify the section.  The word “If” and the phrase “receives a certification that, upon review, does not include all of the information required by this Article, the Department”  and will “notify the product manufacturer” were added to clarify the certification must contain all the information required by the Article, not just a portion of the information and if it does not, the Department will notify the product manufacturer.  The phrase “as to the completeness of the forms.  The Board’s notice will” is deleted as use of forms is no longer mandatory as specified in 17945.2 (a-b) as well as to focus not on completeness, but an identification of additional documentation that is required to be submitted.  The sentence “One 30 day extension may be granted for cause by the Department upon request.” is added.    Stakeholders asked that there be an extension if there was good cause. 
Subsection 17945.2 (f) The proposed Subsection is added to allow the Department to request information from a product manufacturer outside of any notice of incomplete certification.  Since the request will not be to fill out certification forms, a shorter 60-day time frame for response is included.  Since each product manufacturer should be in compliance at all times, this requirement will allow the Department to request information it deems necessary to evaluate a product manufacturer, no matter whether a compliance certification is underway.

SECTION 17945.3 Product Manufacturer Certification Information The proposed Section is added.  It replaces, in part, information contained in current Subsection 17946 (i) and portions of other sections.  Product manufacturers stated that it was very confusing and difficult to determine all the certification requirements with information spread throughout the regulations.  This section consolidates the product manufacturer certification requirements.  The question “I am a product manufacturer, what type of information must I provide in my certification” is deleted to eliminate the confusing question and answer format.  The phrases “requested by the Department to certify compliance, a product manufacturer shall include the following information, which may be” submitted on a form “provided by the Department” have been added to clarify that this section includes the required information and the use of Department forms is optional.   The formatting changes are consistent with the format used throughout the proposed regulations.

Subsection 17945.3 (a) General Product Manufacturer Information This proposed Subsection is added to clarify what information a product manufacturer must include, at a minimum, within a product manufacturer certification.  Specific product manufacturer certification requirements for general information, container information, and specific information needed for each compliance option are addressed in the subsections below.
Subsection 17945.3 (a)(1) The proposed Subsection is moved from current Subsection 17946 (i)(1) and amended.  The Subsection specifies contact information to be provided with a certification.  With the deletion of the question and answer format the words “your company” were deleted and replaced with “The product manufacturer’s” to clarify what name should be provided.
Subsection 17945.3 (a)(2) This proposed Subsection is added to clarify that a product manufacturer must include a statement whether rigid plastic packaging containers were sold or offered for sale in California or if some or all of the product containers qualified for an exemption.  A summary of whether or not the product manufacturer sold rigid plastic packaging containers, or sold some or all exempt containers will allow easier processing of certifications.  
Subsection 17945.3 (a)(3) The proposed Subsection is added.  It replaces, in part information contained in current Subsection 17946 (i)(3).  The proposed Subsection adds a requirement that each product manufacturer’s certification be signed under penalty of perjury and specifies the format of the signature.  This ensures the certification is signed by an authorized representative of the company and the format is consistent with information required to be submitted by companies for other Department programs, such as the At Store Recycling Program: Plastic Carryout Bags and local government reports to the Department.
Subsection 17945.3 (b) Container Information The proposed Subsection is added. The amendments specify, in a single location, the information needed by the Department to review whether or not the product manufacturer is in compliance based on information about all containers required to be in compliance. This addresses product manufacturers concerns that it was difficult to determine all the sections with which a certification had to comply.  It also will make it easier for the Department to review submitted certifications. The container information required throughout Subsection 17945.3 (b) is needed for product manufacturer compliance certification options throughout Subsection 17945.3 (c) and the compliance calculations specified throughout Subsection 17945.5.
Subsection 17945.3 (b)(1) This proposed Subsection is added to require the advertised brand name or product line of each rigid plastic packaging container.  It replaces, in part, information contained in current Subsection 17946 (i)(2).  Information on the brand name or product line is needed for each container as part of the determination of whether the container is required to comply with rigid plastic packaging requirements.  
Subsection 17945.3 (b)(2) This proposed Subsection is added to require the certification include a description of each rigid plastic packaging container (i.e. jar, bottle, clamshell, etc.) and the associated product type or brand name.  Information on the type of container is part of the information needed to determine whether the container is required to comply with rigid plastic packaging requirements.  Should penalties be assessed, it will be part of the information used to identify the compliant and non-compliant rigid plastic packaging containers.
Subsection 17945.3 (b)(3) This proposed Subsection is added to require a certification contain the capacity or size of each rigid plastic packaging container. Information on the type of container is part of the information needed to determine whether the container is required to comply with rigid plastic packaging requirements.  Should penalties be assessed, it will be part of the information used to identify the compliant and non-compliant rigid plastic packaging containers.
Subsection 17945.3 (b)(3)(A) This proposed Subsection is added to require the capacity or size reported on the certification be expressed in the same unit that is used on the container label.  Staff needs this information to determine whether the container meets the definition of a rigid plastic packaging container.  It is necessary to provide information in the same unit to avoid confusions about container characteristics and be label to when determining whether the container meets the definition of a rigid plastic packaging container.  
Subsection 17945.3 (b)(3)(B) This proposed Subsection is added.  It requires the size of the rigid plastic packaging container to be reported on an equivalent fluid volume basis if the product is sold based on product weight or product numeric count.  Staff needs this information to determine whether the container meets the definition of a rigid plastic packaging container.  Staff cannot make that determination based on product weight or product count.  
Subsection 17945.3 (b)(4) This proposed Subsection is added.  It replaces, in part, information contained in current Subsection 17946 (i)(2).  The Department needs this information to verify the type of resin used to manufacture the rigid plastic packaging container.  The resin type is necessary for the Department to determine compliance with specified options including, but not limited to, source reduction as defined in proposed Section 17943 (w) and the 45 % recycling rate in proposed Subsection 17944 (a)(2).

Subsection 17945.3 (b)(5) This proposed Subsection is added.  It requires the number of rigid plastic packaging containers for each brand name or product type sold during the measurement period.  This data is needed for compliance calculations contained in proposed Subsection 17945.5.  If a product manufacturer does not comply, the Department needs this information for compliance and penalty calculations based, in part, on the total numbers of rigid plastic packaging containers sold into California.

Subsection 17945.3 (b)(5)(A) This proposed Subsection is added.  It requires direct sales by the product manufacturer.  This information is necessary to ensure containers sold directly to consumers, which are a portion of total containers, are included in the overall count. This data is needed for compliance calculations contained in proposed Subsection 17945.5.  If a product manufacturer does not comply, the Department needs this information for compliance and penalty calculations based, in part, on the total numbers of rigid plastic packaging containers sold into California.

Subsection 17945.3 (b)(5)(B) This proposed Subsection is added.  It requires sales through distributors, franchises, dealers, and agents.  This information is necessary to ensure containers sold by distributors, franchises, dealers, and agents, which are a portion of total containers, are included in the overall count. This data is needed for compliance calculations contained in proposed Subsection 17945.5.  If a product manufacturer does not comply, the Department needs this information for compliance and penalty calculations based, in part, on the total numbers of rigid plastic packaging containers sold into California.

Subsection 17945.3 (b)(5)(C) This proposed Subsection is added.  It requires all mail-order and internet sales.  This information is necessary to ensure containers sold via mail-order and internet sales, which are a portion of total containers, are included in the overall count. This data is needed for compliance calculations contained in proposed Subsection 17945.5.  If a product manufacturer does not comply, the Department needs this information is needed for compliance and penalty calculations based, in part, on the total numbers of rigid plastic packaging containers sold into California. Internet sales have increased dramatically since the original rigid plastic packaging container regulations were adopted in 1995.
Subsection 17945.3 (b)(6) This proposed Subsection is added. It replaces, in part, information contained in current Subsection 17946(h)(2).  The Subsection requires the weight, in grams, of each individual rigid plastic packaging container type sold during the compliance period.  This requirement is necessary in order to have a uniform unit of measurement for compliance calculation purposes using compliance calculations in proposed Section 17945.5.
Subsection 17945.3 (b)(7) This proposed Subsection is moved from current Subsections 17946 (i)(3)(E)(4) and 17946.5 (a)(7) and amended. The word "that" is added before the word Department. The proposed Subsection reads “Any other information that the Department determines is necessary to verify compliance.”  Product manufacturers may need to submit additional information to ensure the Department can complete its evaluation of a product manufacturer’s certification.
Subsection 17945.3 (b)(8) This proposed Subsection is added.  It requires that the product manufacturer is responsible for ensuring that its report is consistent with any container manufacturer certification obtained.  This requirement is necessary to ensure that the product manufacturer, which is responsible for the certification submits information consistent with the container manufacturer information submitted by the product manufacturer.  If the information is not consistent, the Department will not be able to determine the certification is in compliance with the rigid plastic packaging container requirements.
Subsection 17945.3 (c) This proposed Subsection is added.  It replaces, in part, information contained in current Subsections 17946 (g) and Section 17946.5. Product manufacturers expressed concerns that the current regulations were difficult to follow because information they needed to supply for each compliance option was scattered throughout the regulations.  This proposed subsection consolidates the information that a product manufacturer must provide organized by compliance option.  For example, it includes information required to be submitted for each of the three source reduction options.  Each source reduction option is included separately, since different information is necessary to evaluate compliance with each type of source reduction.  
Subsection 17945.3 (c)(1) Postconsumer Material Compliance This section is added.  It replaces, in part, information contained in current Subsections 17946 (a)(1), 17946 (h), 17946 (i)(3)(A), and 17946.5.  Product manufacturers expressed concerns that the current regulations were difficult to follow when trying to meet the postconsumer material compliance option because the information was scattered throughout the regulations.  This proposed Subsection consolidates the information that a product manufacturer must provide for the Department to evaluate compliance under the postconsumer material compliance option.  

Subsection 17945.3 (c)(1)(A) This proposed Subsection is added.  It replaces, in part, information contained in current Subsection 17946.5 (a)(1)(A).  It requires the weight in grams, of postconsumer material in the rigid plastic packaging container(s) for which compliance is claimed.  The information is necessary in order to evaluate compliance with the postconsumer compliance option and is used in postconsumer compliance calculations and formulas in proposed Subsection 17945.5 (a).
Subsection 17945.3 (c)(1)(B) This proposed Subsection is added.  It replaces, in part, information contained in current Subsection 17946(h)(3).  It requires the percentage of postconsumer material in the rigid plastic packaging container(s).  This information is required to evaluate compliance with the postconsumer compliance option.
Subsection 17945.3 (c)(1)(C) This proposed Subsection is added.  It replaces, in part, information contained in current Subsection 17946 (a) paragraph 3. It requires submittal of container manufacturer certifications, and refers to the container manufacturer requirements that are contained in proposed Section 17945.4.  This information is necessary to verify compliance with the postconsumer material option, and to allow the Department to verify information provided to the product manufacturer by the container manufacturer. It allows the Department to verify that the container manufacturer used the postconsumer material as stated on the product manufacturer certification.

Subsection 17945.3 (c)(1)(D) This proposed Subsection is added.  It requires the product manufacturer to identify if the data submitted is specific to sales in California, or national sales.  This information is necessary because statute allows the product manufacturer to submit information based on California sales or national sales.  However, to track progress in the reuse of recycled plastic within the State, the Department needs California numbers and, therefore, needs to know if the information provided by the product manufacturer is based on national figures or California figures.
Subsection 17945.3 (c)(1)(E) This proposed Subsection is moved from current Subsections 17946 (h)(5) and 17946.5 (a)(7) and amended. The word "that" is added.  The Subsection reads “Any other information that the Department determines is necessary to verify compliance.”  Product manufacturers may need to submit additional information to ensure the Department can complete its evaluation of a product manufacturer’s certification.
Subsection 17945.3 (c)(2) Source Reduction Compliance Based on Reduced Weight  This proposed Subsection is added.  It identifies all of the information that must be included if claiming compliance by source reduction through reduced container weight.  Product manufacturers expressed concerns that the current regulations were difficult to follow when trying to meet the source reduction compliance option because the information was scattered throughout the regulations.  PRC Section 42301 (j)(1)(B) states in part that a rigid plastic packaging container is source reduced when the package weight per unit or use of product has been reduced by 10 percent.  A product manufacturer may claim the source reduction by either reducing the weight of the container or concentrating the product or a combination of both per PRC Section 42301(j)(1), or comparing the packaging used for similar products whose containers have not been considered sourced reduced per PRC Section 42301 (j)(B)(iii).  This proposed Subsection consolidates the information that a product manufacturer must provide for the Department to evaluate compliance under the source reduction based on reduced weight compliance option.  The information is necessary to verify that the product manufacturer is in compliance with the source reduction through reduced container weight option.

Subsection 17945.3 (c)(2)(A) This proposed Subsection is added.  It replaces, in part information contained in current Subsection 17946.5 (a)(2)(B). It requires the weight in grams, of the rigid plastic packaging container used for a product prior to source reduction, and the weight in grams of the rigid plastic packaging container used for the same product after source reduction.  Weight is necessary to calculate whether a container complies with this option.  A uniform unit of measurement of each container for the product before and after source reduction is needed so the calculations will be mathematically correct. Based on past certification cycles, grams was the weight unit provided most frequently.

Subsection 17945.3 (c)(2)(B) This proposed Subsection is moved from current Subsection 17946.5 (a)(2)(A) and amended. The word “the” just before container is deleted and “each rigid plastic packaging” is added in its place to clarify that information is needed not for a single container, but for each rigid plastic packaging container.  The words “for that product” were added after source reduction” to clarify that source reduced containers must contain the same product.  Source reduction is defined as a 10 percent reduction in container weight in PRC 42301 (j), so the source reduction percentage for each product is needed to evaluate compliance with the source reduction through reduced container weight compliance option.  
Subsection 17945.3 (c)(2)(C) This proposed Subsection is added.  It replaces, in part, information contained in current Subsection 17946 (a) paragraph 3.  It clarifies that container manufacturer certifications are needed for all containers for which source reduction through reduced container weight is claimed and that the container manufacturer requirements are now found in Section 17945.4.  The Department needs to verify information submitted by the product manufacturer is consistent with the container manufacturer certifications and the container manufacturer certifications verify the container is source reduced by at least 10 percent.
Subsection 17945.3 (c)(2)(D) This proposed Subsection is added to require that the product manufacturer identify if the data is specific to  sales in California, or national sales.  This information is necessary because statute allows the product manufacturer to submit information based on California sales or national sales.  However, to track progress in the reuse of recycled plastic within the State, the Department needs California numbers and, therefore, needs to know if the information provided by the product manufacturer is based on national figures or California figures.

Subsection 17945.3 (c)(2)(F)  This proposed Subsection is moved from current Subsections 17946 (h)(5) and 17946.5 (a)(7) and amended.  The word "that" is added.  The Subsection reads “Any other information that the Department determines is necessary to verify compliance.”  Product manufacturers may need to submit additional information to ensure the Department can complete its evaluation of a product manufacturer’s certification.

Subsection 17945.3 (c)(3) Source Reduction Based on Concentration of Product This proposed Subsection is added.  It replaces, in part, information contained in current Subsections 17946 (a)(2) and (i)(1)(E) and 17946.5 (a)(2).  Product manufacturers expressed concerns that the current regulations were difficult to follow when trying to meet the source reduction based on concentration of product compliance option because the information was scattered throughout the regulations.  PRC Section 42301 (j)(1) (B) states, in part, that a rigid plastic packaging container is source reduced when the package weight per unit or use of product has been reduced by 10 percent.  A product manufacturer may claim the source reduction by either reducing the weight of the container or concentrating the product or a combination of both per PRC Section 42301(j)(1), or comparing the packaging used for similar products whose containers have not been considered sourced reduced per PRC Section 42301 (j)(1)(B)(iii).  This proposed Subsection consolidates the information that a product manufacturer must provide for the Department to evaluate compliance under the source reduction based on concentration of product option.  The information is necessary to verify that the product manufacturer is in compliance with the source reduction through the concentration of product option.

Subsection 17945.3 (c)(3)(A) This proposed Subsection is added.  It replaces, in part, information contained in current Subsection 17946 (i)(3)(E)(2). It requires the weight in grams, of the rigid plastic packaging container used for a product prior to source reduction, and the weight in grams of the rigid plastic packaging container used for the same product after source reduction.  Weight is necessary to calculate whether a container complies with this option.  A uniform unit of measurement of each container for the product before and after source reduction is needed so the calculations will be mathematically correct. Based on past certification cycles, grams was the weight unit provided most frequently.
Subsection 17945.3 (c)(3)(B) This proposed Subsection is moved from current Subsection 17946 (i)(3)(E)(1).  The word “the” after percentage is deleted.  The words "by which each rigid plastic packaging container" are added after percentage. The changes clarify that information is needed not for a single container, but for each rigid plastic packaging container.  Source reduction is defined as a 10 percent reduction in container weight in PRC 42301 (j), so the source reduction percentage for each product is needed to evaluate compliance with the source reduction through reduced container weight compliance option.  
Subsection 17945.3 (c)(3)(C) This proposed Subsection is added.  It replaces, in part, information contained in current Subsection 17946 (i)(3)(E).  It requires a description of how the product was concentrated including the number of uses of the product in the non-source reduced and source reduced rigid plastic packaging containers. The Department needs this information to determine that the product has been concentrated to evaluate whether the container is compliant under the source reduction using concentration of product compliance option. 
Subsection 17945.3 (c)(3)(D)  This proposed Subsection is added.  It replaces, in part, information contained in current Subsection 17946 (a) paragraph 3.  It clarifies that container manufacturer certifications are needed for all containers for which source reduction through concentration of product is claimed and that the container manufacturer requirements are now found in Section 17945.4.  The Department needs to verify information submitted by the product manufacturer is consistent with the container manufacturer certifications and the container manufacturer certifications verify the container is source reduced by at least 10 percent. 
Subsection 17945.3 (c)(3)(E) This proposed Subsection is added to require the product manufacturer to identify if the data submitted is specific to sales in California, or national sales.  This information is necessary because statute allows the product manufacturer to submit information based on California sales or national sales.  However, to track progress in the reuse of recycled plastic within the State, the Department needs California numbers and, therefore, needs to know if the information provided by the product manufacturer is based on national figures or California figures.

Subsection 17945.3 (c)(3)(F)  This proposed Subsection is moved from current Subsections 17946 (i)(3)(E)(4) and 17946.5 (a)(7) and amended. The word "that" is added before the word Department. The proposed Subsection reads “Any other information that the Department determines is necessary to verify compliance.”  Product manufacturers may need to submit additional information to ensure the Department can complete its evaluation of a product manufacturer’s certification.
Subsection 17945.3 (c)(4) Source Reduction Compliance Based on Comparison to Similar Products This proposed Subsection is added.  It identifies all of the information that must be included if claiming compliance by source reduction through a comparison of similar products.  Product manufacturers expressed concerns that the current regulations were difficult to follow when trying to meet the source reduction based on comparison to containers used for similar products compliance option because the information was scattered throughout the regulations.  PRC Section 42301 (j)(1)(B) states, in part, that a rigid plastic packaging container is source reduced when the package weight per unit or use of product has been reduced by 10 percent.  A product manufacturer may claim the source reduction by either reducing the weight of the container or concentrating the product or a combination of both per PRC Section 42301(j)(1)(B) or comparing the packaging used for similar products whose containers have not been considered sourced reduced per PRC Section 42301 (j)(1)(B)(iii).  This proposed Subsection consolidates the information that a product manufacturer must provide for the Department to evaluate compliance under the source reduction compared to containers used for similar products option.  The information is necessary to verify that the product manufacturer is in compliance with the source reduction through compared to containers used for similar products option. This information was not previously clarified in regulation and is consistent with PRC Section 42301(j)(1)(B)(iii).
Subsection 17945.3 (c)(4)(A) This proposed Subsection is added.  It requires the advertised brand names, primary manufacturers, distributors, or importer are on the labels of the similar containers.  This information is necessary to evaluate compliance with this option, which requires the comparison of the weight of the product manufacturers’ source-reduced rigid plastic packaging container to other similar non-source reduced rigid plastic packaging containers containing the same type of product.  The Department must have information on the product to determine whether the container contains a similar product.  This information was not previously clarified in regulation and is consistent with PRC Section 42301(j)(1)(B)(iii).
Subsection 17945.3 (c)(4)(B) This proposed Subsection is added.  It requires the weight, in grams, of the similar container.  Weight is necessary to calculate whether a container complies with this option.  A uniform unit of measurement of each container for the product before and after source reduction is needed so the calculations will be mathematically correct. This information is necessary to evaluate compliance with this option which requires the comparison of the weight of the product manufacturers’ source-reduced rigid plastic packaging container to other similar non-source reduced rigid plastic packaging containers.  Based on past certification cycles, grams was the weight unit provided most frequently.  This information was not previously clarified in regulation and is consistent with PRC Section 42301(j)(1)(B)(iii).
Subsection 17945.3 (c)(4)(C) This proposed Subsection is added.  It requires the product manufacturer to submit the weight, in grams, of the source reduced rigid plastic packaging container.  Weight is necessary to calculate whether a container complies with this option.  A uniform unit of measurement of each container for the product before and after source reduction is needed so the calculations will be mathematically correct. This information is necessary to evaluate compliance with this option which requires the comparison of the weight of the product manufacturers’ source-reduced rigid plastic packaging container to other similar non-source reduced rigid plastic packaging containers.  Based on past certification cycles, grams was the weight unit provided most frequently.  This information was not previously clarified in regulation and is consistent with PRC Section 42301(j)(1)(B)(iii).
Subsection 17945.3 (c)(4)(D) This proposed Subsection is added.  It replaces, in part, information contained in current Subsection 17946 (a) paragraph 3.  It clarifies that container manufacturer certifications are needed for all containers for which source reduction through comparison of containers used for similar products is claimed and that the container manufacturer requirements are now found in Section 17945.4.  The Department needs to verify information submitted by the product manufacturer is consistent with the container manufacturer certifications and the container manufacturer certifications verify the container is source reduced by at least 10 percent.
Subsection 17945.3 (c)(4)(E) This proposed Subsection is added.  It requires that the product manufacturer identify if the data is specific to sales in California, or national sales.  This information is necessary because statute allows the product manufacturer to submit information based on California sales or national sales.  However, to track progress in the reuse of recycled plastic within the State, the Department needs California numbers and, therefore, needs to know if the information provided by the product manufacturer is based on national figures or California figures.

Subsection 17945.3 (c)(4)(F) This proposed Subsection is moved from current Subsections 17946 (i)(3)(E)(4) and 17946.5 (a)(7) and amended. The word "that" is added before the word Department. The proposed Subsection reads “Any other information that the Department determines is necessary to verify compliance.”  Product manufacturers may need to submit additional information to ensure the Department can complete its evaluation of a product manufacturer’s certification.
Subsection 17945.3 (c)(5) Reusable Rigid Plastic Packaging Container Compliance This proposed Subsection is added.  It identifies all of the information that must be included if claiming compliance using the reusable rigid plastic packaging container option.  It replaces, in part, information contained in current Subsections 17946 (i)(3)(D) and 17946.5 (a)(3).  
Product manufacturers expressed concerns that the current regulations were difficult to follow when trying to meet the reusable rigid plastic packaging container compliance option because the information was scattered throughout the regulations.  This proposed Subsection consolidates the information that a product manufacturer must provide for the Department to evaluate compliance under the reusable rigid plastic packaging container option.  This compliance option is to be used for original rigid plastic packaging containers only; replacement products that are packaged in rigid plastic packaging containers must comply under another compliance option.  
Subsection 17945.3 (c)(5)(A) This proposed Subsection is added.  It replaces, in part, current Subsection 17946 (i)(3)(C). It requires the average number of times the rigid plastic packaging container was reused in the measurement period using the calculation formula in proposed Section 17945.5 (d). The Department needs this information to determine whether a container meets the statutory requirement of being reused by consumers at least five times to store the original product stored in the container (PRC Section 42301(d)).  
Subsection 17945.3 (c)(5)(B) This proposed Subsection is added.  It replaces, in part current Subsection 17946.5 (a)(3)(A).  It requires a description of the measurement period used to identify the number of times the rigid plastic packaging container was reused, and a justification for selecting that measurement period.  The Department needs this information to determine the reasonableness of using the requested measurement period for compliance with the reusable rigid plastic packaging container compliance option.  
Subsection 17945.3 (c)(5)(C) This proposed Subsection is added.  It replaces, in part, current Subsections 17946.5 (a)(3)(B)(1) & (2).  It requires the weight, in grams, of the product sold in the original rigid plastic packaging containers during the specified measurement period and the weight, in grams, of the replacement product sold.  It also requires copies of sales reports and inventory documentation or other evidence consistent with general accounting practices to verify, separately, the weight of the product sold in the original rigid plastic packaging containers, and the weight of the replacement product sold.  The Department needs this information to determine whether the containers have been reused to contain the original product at least five times during the measurement period as required by PRC 42301(d). Proof of sales information is needed to verify that the replacement product was actually sold in the measurement period.  
Subsection 17945.3 (c)(5)(D) This proposed Subsection is added. It replaces, in part, information contained in current Subsection 17946.5 (a)(3)(B)(3).  It requires the weight, in grams, and the volumetric capacity of the container used for the replacement product, if the replacement product is sold in a rigid plastic packaging container. Products sold as replacement products in rigid plastic packaging containers must comply using another compliance option.  Weight is necessary to determine whether the replacement product container complies with another option.  A uniform unit of measurement of each is needed so the calculations will be mathematically correct. Based on past certification cycles, grams was the weight unit provided most frequently.  The volumetric capacity is the same type of information required for each container for which the product manufacturer is certifying compliance.
Subsection 17945.3 (c)(5)(E)  This proposed Subsection is moved from current Subsections 17946 (i)(3)(E)(4) and 17946.5 (a)(7) and amended. The word "that" is added before the word Department. The proposed Subsection reads “Any other information that the Department determines is necessary to verify compliance.”  Product manufacturers may need to submit additional information to ensure the Department can complete its evaluation of a product manufacturer’s certification.
Subsection 17945.3 (c)(6) Refillable Rigid Plastic Packaging Container Compliance This proposed Subsection is added.  It replaces, in part, information contained in current Subsections 17946 (i)(3)(D) and 17946.5 (a)(4).  It clarifies what information product manufacturers must use to support a compliance claim through the refilling of the container.  Product manufacturers expressed concerns that the current regulations were difficult to follow when trying to meet the reusable rigid plastic packaging container compliance option because the information was scattered throughout the regulations.  This proposed Subsection consolidates the information that a product manufacturer must provide for the Department to evaluate compliance under the refillable rigid plastic packaging container option (PRC Section 42310.) 
Subsection 17945.3 (c)(6)(A) This proposed Subsection has added.  It replaces, in part, information contained in current Subsection 17946 (i)(3)(D).   It requires the average number of times the rigid plastic packaging container was refilled within the measurement period.  The Department needs this information to determine whether a container meets the statutory requirement of being refilled by the product manufacturer at least five times with the original product stored by the container (PRC Section 42301(c)).  
Subsection 17945.3 (c)(6)(B)   This proposed Subsection is added.  It replaces, in part current Subsection 17946.5 (a)(4)(A).  It requires a description of the measurement period used to identify the number of times the rigid plastic packaging container was reused, and a justification for selecting that measurement period.  The Department needs this information to determine the reasonableness of using the requested measurement period for compliance with the reusable rigid plastic packaging container compliance option.  
Subsection 17945.3 (c)(6)(C) This proposed Subsection is added.  It contains, in part, information in current Subsection 17946.5 (a)(4)(B)(1) and (2).  It requires information on the total numbers of two types of containers that need to be addressed in the certification for the refillable rigid plastic packaging container compliance option: the original and the newly purchased original that has been refilled during the measurement period.  This information is needed to perform refillable rigid plastic packaging container compliance calculations in proposed Subsection 17945.5(e).  
Subsection 17945.3 (c)(6)(D) This proposed Subsection is added to require the total volume or quantity of the original product sold during the specified measurement period.   This is needed for the Department to verify the quantity of the product sold in the original rigid plastic packaging containers.  The Department needs this information to verify that containers have been refilled to contain the original product at least five times during the measurement period as required by PRC 42301(c). 
Subsection 17945.3 (c)(6)(E) This proposed Subsection is added.  It replaces, in part, current Subsection 17946.5 (a)(4)(B).  It requires copies of sales reports and inventory documentation or other evidence consistent with general accounting practices to verify, the total volume or quantity of the product sold in the original rigid plastic packaging containers.  The Department needs this information to determine whether the containers have been refilled to contain the original product at least five times during the measurement period as required by PRC 42301(c). Proof of sales information is needed to verify that the containers refilled with the original product were actually sold in the measurement period.  
Subsection 17945.3 (c)(6)(F)  This proposed Subsection is moved from current Subsections 17946 (h)(5) and 17946.5 (a)(7) and amended. The word "that" is added before the word Department. The proposed Subsection reads “Any other information that the Department determines is necessary to verify compliance.”  Product manufacturers may need to submit additional information to ensure the Department can complete its evaluation of a product manufacturer’s certification.
Subsection 17945.3 (c)(7) Particular Type, Product Associated, or Single Resin Type Rigid Plastic Packaging Container Recycling Compliance Rate  This proposed Subsection, is added.  It replaces, in part, information contained in current Subsection 17946.5 (a)(5).   It clarifies what information product manufacturers must provide to support a recycling compliance claim through the particular type (a rigid plastic packaging container which holds a single type of generic product, such as milk), product associated (a brand-specific rigid plastic packaging line that holds a brand-specific product such as automotive oil), or single resin type (a rigid plastic packaging container made of only 1 resin type, such as PETE, HDPE etc.) rigid plastic packaging container recycling compliance option.  
Product manufacturers expressed concerns that the current regulations were difficult to follow when trying to meet the product associated, or single resin type rigid plastic packaging container recycling compliance option because the information was scattered throughout the regulations.  This proposed Subsection consolidates the information that a product manufacturer must provide for the Department to evaluate compliance under the product associated, or single resin type rigid plastic packaging container recycling compliance option. 

Subsection 17945.3 (c)(7)(A) This proposed Subsection is added.  It replaces, in part, information contained in current Subsection 17946.5 (a)(5)(A).  It requires the product manufacturer submit a written request to use the recycling option, including objective, scientific evidence of the rigid plastic packaging container’s comparable recyclability, recycled content, recycling rate, regulated status, impact on California’s market place and ability to be made of postconsumer material.  It summarizes the types of information and documentation that must be included in the written request to the Department to claim compliance through recycling of the particular type, product associated, or single resin type container.  This information is necessary to evaluate the certification for this recycling compliance option, and to ensure compliance with this option was based on objective, verifiable criteria. The product manufacturer is required to demonstrate a 45 percent recycling rate, which the Department can verify (PRC 42310 (b)).  However, the Department is not required to expend state funds to conduct a survey or calculate the recycling rate (PRC 42310 (b).
Subsection 17945.3 (c)(7)(B) Compliance Data This proposed Subsection is added.  It replaces, in part, information contained in current Subsection 17946.5 (a)(5).  It requires that compliance data be submitted with the certification.  By requiring the product manufacturer to include the compliance data, this Subsection becomes consistent with the certification requirements of all the other compliance options which require submission of compliance data to evaluate compliance.  Compliance data is necessary for the Department to determine if the product manufacturer is in compliance with the particular type, product associated, or single resin type container recycling rate compliance option.  It also makes clear that the Department is not required to expend state funds to conduct a survey or calculate the recycling rate (PRC 42310 (b)).
Subsection 17945.3 (c)(7)(B)(1) This proposed Subsection is added.  It replaces, in part, current Subsection 17946.5 (a)(5)(A).  It requires the product manufacturer include the recycling rate expressed as a percentage, for the particular type, product associated, or resin specific containers.  Expressing the recycling rate as percentage” ensures the submitted rate is easily understood. The information is necessary for the Department to determine if the product manufacturer is in compliance with the particular type or product associated 45 percent recycling rate and the Department is not required to expend state funds to conduct a survey or calculate the recycling rate (PRC 42310 (b)). The term “resin specific” is consistent with PRC Subsection 42310 (b).

Subsection 17945.3 (c)(7)(B)(2) This proposed Subsection is added.  It replaces, in part, current Subsection 17946.5 (a)(5)(A).  It requires the number of particular type, product associated, or resin specific containers collected, recycled or diverted from disposal in California.  This data is needed for use in any recycling rate calculation method.  The term “resin specific” is consistent with PRC Subsection 42310(b)).
Subsection 17945.3 (c)(7)(B)(3) This proposed Subsection is added.  It replaces, in part, information contained in current Subsection 17946.5 (a)(1)(C).   It requires the product manufacturer to provide any other information that it believes is necessary to substantiate its recycling compliance claim for its product associated, particular type, or single resin type rigid plastic packaging container recycling rate.  The information submitted can be developed by the product manufacturer, container manufacturer, consultant, etc.  The information should support the claimed recycling rate since the Department is not required to expend state funds to conduct a survey or calculate the recycling rate (PRC 42310 (b)).
Subsection 17945.3 (c)(7)(B)(4) This proposed Subsection is added.  It replaces, in part, information contained in current Subsection 17946.5 (a)(7).   It requires any other information that the Department determines is necessary to verify compliance.  Product manufacturers may need to submit additional information to ensure the Department can complete its evaluation of a product manufacturer’s certification.
Subsection 17945.3 (c)(7)(C) Approval of Recycling Rate Methodology This proposed Subsection is added.  It replaces, in part, information in current Subsections 17946.5(a)(5) (A), (B) and (C). Since the recycling rate may be calculated using several methods, this section clarifies that the Department must approve the recycling rate methodology and identifies the types of information and documentation that the Department needs to approve the recycling rate methodology if claiming compliance with the 45 percent recycling rate for the product associated, particular type, or single resin type rigid plastic packaging container recycling rate compliance option.  This proposed Subsection will ensure that necessary information is received by the Department to evaluate a methodology, and also to ensure that that information is received in a timely manner.
Subsection 17945.3 (c)(7)(C)(1) This proposed Subsection is added.  It replaces, in part, current Subsection 17946.5 (a)(5)(A).  It requires the product manufacturer to submit the proposed methodology used to determine sales and recycling figures consistent with the requirements of proposed Section 17948.2.  
Proposed Section 17948.2 includes a new process for submitting any documentation requiring Department approval, including deadlines.  This proposed Subsection also requires a detailed explanation of how the recycling rate data is developed and requires Department approval of the methodology prior to use by the product manufacturers to determine the particular type, product associated, or resin specific recycling rates.  The Department needs to approve the recycling rate method in advance to ensure the product manufacturer will be able to determine compliance prior to the certification due date.  In the past, it has taken considerable time to obtain approval of the recycling method.
Subsection 17945.3 (c)(7)(C)(2) This proposed Subsection is added. It replaces, in part, current Subsection 17946.5 (a)(5)(B).  It requires the use of the Department-approved methodology to determine recycling rates submitted in a compliance certification.  It specifies that if the product manufacturer selects the particular type, product associated, or resin specific recycling rate option and does not use the approved methodology, the Department may find the product manufacturer out of compliance.  
It specifies that the approved compliance methodology will be valid in future years, but can be modified by using the method in Subsection 17943.5 (c)(7)(C)(1).  The Department needs to approve the recycling rate method in advance to ensure the product manufacturer will be able to determine compliance prior to the certification due date.  In the past it has taken considerable time to obtain approval of the recycling method.  
This puts a product manufacturer on notice that if it uses an unapproved methodology, it may be found out of compliance.  The product manufacturer may invest considerable resources in developing an approved recycling methodology, this ensures that the methodology will be valid in future years, but can be modified in the future if circumstances or availability of data changes.
Subsection 17945.3 (c)(7)(C)(3) This proposed Subsection is added.  It replaces, in part, information contained in current Subsection 17946.5 (a)(5)(C). It specifies that the product manufacturer that uses the particular type, product associated, or resin specific recycling rate option, may designate others to design the methodology, perform the studies and submit supporting documentation to the Department on their behalf.  This is needed to clarify that the product manufacturers, who may not have recycling-rate related information, can rely on experts to develop this information and submit it to the Department for approval.  This may reduce the time the product manufacturers spend developing the details of the proposed methodology.  
Subsection 17945.3 (c)(8) Floral Industry Option This proposed Subsection is added.  It identifies all of the information that must be included if claiming compliance using the floral industry option.  It replaces, in part, information contained in current Subsection 17946.5 (a)(6).  Product manufacturers expressed concerns that the current regulations were difficult to follow when trying to meet the floral industry compliance option because the information was scattered throughout the regulations.  This proposed Subsection consolidates the information that a product manufacturer must provide for the Department to evaluate compliance under the floral industry option.
Subsection 17945.3 (c)(8)(A) Compliance Data This proposed Subsection is added.  It clarifies the compliance data that must be submitted by the floral industry with the certification.  It replaces, in part, current Subsection 179456.5 (a)(6).  Current Subsection 17946.5 (a)(6) only requires the product manufacturer to submit methodology, with no mention of compliance data.  By requiring the product manufacturer to include the compliance data, this Subsection becomes consistent with the certification requirements of all the other compliance options which require submission of compliance data to evaluate compliance. Compliance data is necessary for the Department to determine if the product manufacturer is in compliance with the floral industry compliance option.  
Subsection 17945.3 (c)(8)(A)(1) This proposed Subsection is added.  It replaces, in part, information contained in current Subsection 17946.5 (a)(6)(C).  It requires the number of times each floral container is reused.  PRC section 42310 (e) specifies a rigid plastic packaging container may comply if it contains floral preservative that is subsequently reused by the floral industry for at least two years.  Information on the number of times the floral container is reused is necessary to evaluate compliance with this option. 
Subsection 17945.3 (c)(8)(A)(2) This proposed Subsection is added.  It requires the number of floral containers sold in California.  This information is necessary to evaluate the proportion of floral containers reused when evaluating compliance with this option.  
Subsection 17945.3 (c)(8)(A)(3) This proposed Subsection is added.  It allows the product manufacturer to submit additional information they believe will substantiate their compliance claim.  This requirement is necessary to ensure the Department receives all the necessary information to verify compliance.  By allowing the product manufacturer to include additional data, this Subsection is consistent with the particular type, product associated, or single resin type rigid plastic packaging container recycling compliance rate option that also requires the product manufacturer develop and obtain approval for a methodology. 
Subsection 17945.3 (c)(8)(A)(4) This proposed Subsection is added.  It replaces, in part, information contained in current Subsections 17946 (h)(5) and 17946.5 (a)(7).  It requires any other information that the Department determines is necessary to verify compliance.  Product manufacturers may need to submit additional information to ensure the Department can complete its evaluation of a product manufacturer’s certification.
Subsection 17945.3 (c)(8)(B) Approval of Methodology This proposed Subsection is added.  It replaces, in part, information contained in current Subsection 17946.5 (a)(6). It requires the product manufacturer to submit, in writing, the proposed methodology demonstrating how each rigid plastic packaging container will meet the two-year floral reuse criteria.  Since the floral reuse may be calculated using several methods, this section clarifies that the Department must approve the reuse calculation methodology.  The methodology should be submitted consistent with the requirements of proposed Section 17948.2.  Proposed Section 17948.2 includes a new process for submitting any documentation requiring Department approval, including deadlines.  This proposed Subsection will ensure that necessary information is received by the Department to evaluate a methodology, and also to ensure that that information is received in a timely manner.
Subsection 17945.3 (c)(8)(B)(1) This proposed Subsection is moved from current Subsection 17946.5 (a)(6)(A) and amended.  The word “method” is deleted and replaced with the word “methodology” and the words “rigid plastic packaging” are added before the word containers. These grammatical and/or punctuation amendments have been made to be consistent with the format used throughout the proposed regulations.
Subsection 17945.3 (c)(8)(B)(2) This proposed Subsection is moved from current Subsection 17946.5(a)(6)(B) and amended.  The word “method” is deleted and replaced with the word “methodology” and the words “rigid plastic packaging” are added before the word containers. These grammatical and/or punctuation amendments have been made to be consistent with the format used throughout the proposed regulations.
Subsection 17945.3 (c)(8)(B)(3) This proposed Subsection is added.   It replaces, in part, information contained in current Subsection 17946.5 (a)(6)(C).  It requires the product manufacturer submit the proposed methodology used to determine the average reuse (in years) of each container purchased by the floral industry in California.  The Department cannot evaluate compliance with the floral industry option without a methodology for the evaluation.
Subsection 17945.3 (d) Alternative Method Container Compliance Information This proposed Subsection is added.  It adds another compliance option based on a statutory change.  PRC Section 42310.3 was added by Chesbro, Chapter 666, Statutes 2005 and amended by Chesbro, Chapter 144, Statutes 2006.  PRC Section 42310.3 allows a product manufacturer to demonstrate compliance through its actions, or the actions of another company under the same corporate ownership, during the same measurement period, by:

1. Using California postconsumer material in  rigid plastic packaging containers, plastic products or plastic packaging in an amount required to meet the 25 percent postconsumer plastic compliance option for the rigid plastic packaging container. 

OR

2. Contracting for purchase and export of California postconsumer material to another state for manufacture of rigid plastic packaging containers, other plastic products or plastic packaging in an amount required to meet the 25 percent postconsumer plastic compliance option for the rigid plastic packaging container.   
This proposed section identifies the specific information the product manufacturer needs to submit to demonstrate compliance with this particular compliance option and is consistent with information required for the 25 percent postconsumer compliance option.  
Subsection 17945.3 (d)(1)  This proposed Subsection is added.  It identifies the alternative method option requirements the product manufacturer must meet if it claims compliance through its direct use of California postconsumer plastic material in rigid plastic packaging containers, other plastic products or plastic packaging, or use of California postconsumer material for the same types of uses by another manufacturer under the same corporate ownership.  It references the description of the alternative compliance method in Subsection 17944.1 (a).   This information was not previously clarified in regulation and is necessary to verify that the product manufacturer is in compliance if claiming use through 25 percent California postconsumer material as defined in PRC 42310 (a).
Subsection 17945.3 (d)(1)(A) This proposed Subsection is added.  It requires the product manufacturer to identify the advertised brand name or product line of the product in the containers for which the product manufacturer is claiming postconsumer material credit.  This information is necessary so the Department knows which products on the submitted certification to apply the credit to and the product manufacturer is including all regulated containers.
Subsection 17945.3 (d)(1)(B) This proposed Subsection is added.  It requires the product manufacturer include a description of each rigid plastic packaging container including its product type or brand name, capacity or size, and resin type.  Information on the brand name or product line is needed for each container as part of the determination of whether the container is required to comply with rigid plastic packaging requirements.  Information on the type of container is part of the information needed to determine whether the container is required to comply with rigid plastic packaging requirements.  Should penalties be assessed, it will be part of the information used to identify the compliant and non-compliant rigid plastic packaging containers.
The proposed Subsection also requires the capacity or size must be in the same unit as used on the container label.  Staff needs this information to determine whether the container meets the definition of a rigid plastic packaging container.  It is necessary to provide information in the same unit to avoid confusions about container characteristics and be label to when determining whether the container meets the definition of a rigid plastic packaging container.  
The proposed Subsection also requires for products sold based on weight or numeric count, the size must be reported based on the equivalent fluid volume.  Staff needs this information to determine whether the container meets the definition of a rigid plastic packaging container.  Staff cannot make that determination based on product weight or product count.  
All these requirements are consistent with the types of information required in proposed Subsection 17945.3 (b).  This information is necessary for the Department to verify that the product manufacturer is including all regulated containers and that the size is consistent with PRC Subsection 42301 (f), which in part states that a rigid plastic packaging container have a minimum capacity of eight fluid ounces or its equivalent volume and a maximum capacity of five fluid gallons or its equivalent volume in order to have to certify.

Subsection 17945.3 (d)(1)(C) This proposed Subsection is added.  It requires the number of containers sold for each brand name or product type sold or offered for sale during the measurement period.  This data is needed for compliance calculations contained in proposed Subsection 17945.5 (b).  If a product manufacturer does not comply, the Department needs this information for compliance and penalty calculations based, in part, on the total numbers of rigid plastic packaging containers sold.
Subsection 17945.3 (d)(1)(D) This proposed Subsection is added.  It requires the weight, expressed in grams, of each rigid plastic packaging container or product sold during the measurement period. This is necessary to have a uniform unit of measurement for use in compliance calculations in proposed Subsection 17945.5 (b).  In the alternative compliance method, the weight of both rigid plastic packaging containers and plastic products is needed because California postconsumer material can be used in both rigid plastic packaging containers and plastic products to comply.
Subsection 17945.3 (d)(1)(E) This proposed Subsection is added.  It requires the weight of postconsumer material purchased in California for use in manufacturing containers, other plastic products, or plastic packaging not subject to this Article.  The information is required to perform the compliance calculations in proposed Subsection 17945.5 (b) and evaluate the certification by ensuring the appropriate amount of postconsumer material has been consumed as required by PRC Section 42310.3.  
Subsection 17945.3 (d)(1)(F) This proposed Subsection is added.  It requires the names, contact persons, addresses, and phone numbers of the container manufacturers or suppliers of the California postconsumer material.  The Department needs to verify the amount of California postconsumer material used if compliance is based on alternative method container compliance option.  Since the product manufacturer, or another company under the same corporate ownership, may use California postconsumer material, the product manufacturer may not be the party with the best information regarding the amount of postconsumer material used or purchased.  The Department needs this information to verify the product manufacturer’s certification.

Subsection 17945.3 (d)(1)(G) This proposed Subsection is added.  It requires the percentage of postconsumer material used in a container or other plastic product or plastic packaging.  This information is needed to evaluate compliance with this option that uses postconsumer content. Furthermore, the text in this Subsection is consistent with proposed Subsection 17945.3 (c)(1)(B) and proposed Subsection 17944.1 (a), which requires product manufacturers to report the amount of postconsumer material in the rigid plastic packaging containers when complying through the 25 percent postconsumer content option.

Subsection 17945.3 (d)(1)(H) This proposed Subsection is added.  It requires submittal of container manufacturer certifications, and refers to the container manufacturer requirements that are contained in proposed Section 17945.4 for any regulated rigid plastic packaging containers using postconsumer material.  This information is necessary to verify compliance with the postconsumer material requirement in the alternative method container compliance, and to allow the Department to verify information provided to the product manufacturer by the container manufacturer.  It allows the Department to verify that the container manufacturer used the postconsumer material as stated on the product manufacturer certification.
Subsection 17945.3 (d)(1)(I)  This proposed Subsection is added.  It requires the product manufacturer to identify if the data submitted is specific to sales in California, or national sales.  This information is necessary because statute allows the product manufacturer to submit information based on California sales or national sales.  However, to track progress in the reuse of recycled plastic within the State, the Department needs California numbers and, therefore, needs to know if the information provided by the product manufacturer is based on national figures or California figures.

Subsection 17945.3 (d)(1)(J) This proposed Subsection is added.  It requires product manufacturers to provide the Department any other information that the Department determines is necessary.  This proposed Subsection is consistent with current Subsections 17946 (h)(5) and 17946.5 (a)(7).  Product manufacturers may need to submit additional information to ensure the Department can complete its evaluation of a product manufacturer’s certification.
Subsection 17945.3 (d)(2) This proposed Subsection is added.  It identifies the alternative method option requirements the product manufacturer must meet if it claims compliance through contracting to purchase California postconsumer plastic material in rigid plastic packaging containers, other plastic products or plastic packaging, or contracting to purchase California postconsumer material for the same types of uses by another manufacturer under the same corporate ownership.  It references the description of the alternative compliance method in proposed Subsection 17944.1(b).   This information was not previously clarified in regulation and is necessary to verify that the product manufacturer is in compliance if claiming use through 25 percent California postconsumer material as defined in PRC 42310 (a)(2).

Subsection1 7945.3 (d)(2)(A) This proposed Subsection is added.  It requires the product manufacturer to identify the advertised brand name or product line of the product in the containers for which the product manufacturer is claiming postconsumer material credit.  This information is necessary so the Department knows which products on the submitted certification to apply the credit to and the product manufacturer is including all regulated containers.

Subsection 17945.3 (d)(2)(B)  This proposed Subsection is added.  It requires the product manufacturer include a description of each rigid plastic packaging container including its product type or brand name, capacity or size, and resin type.  Information on the brand name or product line is needed for each container as part of the determination of whether the container is required to comply with rigid plastic packaging requirements.  Information on the type of container is part of the information needed to determine whether the container is required to comply with rigid plastic packaging requirements.  Should penalties be assessed, it will be part of the information used to identify the compliant and non-compliant rigid plastic packaging containers.
The proposed Subsection also requires the capacity or size must be in the same unit as used on the container label.  Staff needs this information to determine whether the container meets the definition of a rigid plastic packaging container.  It is necessary to provide information in the same unit to avoid confusions about container characteristics and be label to when determining whether the container meets the definition of a rigid plastic packaging container.  
The proposed Subsection also requires for products sold based on weight or numeric count, the size must be reported based on the equivalent fluid volume.  Staff needs this information to determine whether the container meets the definition of a rigid plastic packaging container.  Staff cannot make that determination based on product weight or product count. 

All these requirements are consistent with the types of information required in proposed Subsection 17945.3 (b).  This information is necessary for the Department to verify that the product manufacturer is including all regulated containers and that the size is consistent with PRC Subsection 42301 (f), which in part states that a rigid plastic packaging container have a minimum capacity of eight fluid ounces or its equivalent volume and a maximum capacity of five fluid gallons or its equivalent volume in order to have to certify.
Subsection 17945.3 (d)(2)(C)  This proposed Subsection is added.  It requires the number of containers sold for each brand name or product type sold or offered for sale during the measurement period.  This data is needed for compliance calculations contained in proposed Subsection 17945.5 (b).  If a product manufacturer does not comply, the Department needs this information for compliance and penalty calculations based, in part, on the total numbers of rigid plastic packaging containers sold.
Subsection 17945.3 (d)(2)(D)  This proposed Subsection is added.  It requires the weight, stated in grams, of each rigid plastic packaging container sold during the measurement period. This is necessary to have a uniform unit of measurement for use in compliance calculations in proposed Subsection 17945.5 (b).  
Subsection 17945.3 d)(2)(E) This proposed Subsection is added.  It requires the total weight of California postconsumer material exported to another state, stated in grams.  This information is needed to evaluate compliance with the alternative method container compliance option because compliance is based, in part on the amount of postconsumer material exported to another state (PRC Subsection 42310.3(a)(2) and proposed Subsection 17944.1 (b).  The weight must be provided in grams to provide a uniform measurement for compliance calculations.
Subsection 17945.3 (d)(2)(F) This proposed Subsection is added.  It requires the total weight of postconsumer material purchased from California sources for use in the manufacture of containers, other plastic products, or packaging, stated in grams. The information is required to perform the compliance calculations in proposed Subsection 17945.5 (b) and evaluate the certification by ensuring the appropriate amount of postconsumer material has been consumed as required by PRC Section 42310.3.  
Subsection 17945.3 (d)(2)(G)  This proposed Subsection is added.  It requires the names, contact persons, addresses, and phone numbers of the container manufacturers or suppliers of the California postconsumer material and a copy of the contract purchase and consumption of California postconsumer material to be exported to another state for the manufacture of rigid plastic packaging containers or other plastic products or plastic packaging.  The Department needs to verify the amount of California postconsumer material used if compliance is based on alternative method container compliance option, a copy of the contract will include the amount.  Since the product manufacturer, or another company under the same corporate ownership is contracting for purchase of California postconsumer material and exporting it for use out of state, the product manufacturer may not be the party with the best information regarding the amount of postconsumer material used or purchased.  The Department needs this information to verify the product manufacturer’s certification.  The proposed Subsection is consistent with PRC Section 42310.3 (a)(2).
Subsection 17945.3 (d)(2)(H) This proposed Subsection is added.  It requires the names, contact persons, addresses and phone numbers of the suppliers of California postconsumer material.  The Department needs to verify the amount of California postconsumer material used if compliance is based on alternative method container compliance option.  Since the product manufacturer, or another company under the same corporate ownership, may purchase California postconsumer material, the product manufacturer may not be the party with the best information regarding the amount of postconsumer material used or purchased.  The Department needs this information to verify the product manufacturer’s certification.  
Subsection 17945.3 (d)(2)(I) This proposed Subsection is added.  It requires the total weight, in grams, of postconsumer material purchased from California suppliers to be exported to another state or country for the manufacture of rigid plastic packaging containers, other plastic products or plastic packaging.  The information is required to perform the compliance calculations in proposed Subsection 17945.5(b) and evaluate the certification by ensuring the appropriate amount of postconsumer material has been consumed as required by PRC Section 42310.3.  
Subsection 17945.3 (d)(2)(J) This proposed Subsection is added.  It requires the names, contact persons, addresses and phone number of the product manufacturers to which the California postconsumer material was exported.  The Department needs this information to verify information in the product manufacturer’s certification. 
Subsection 17945.3 (d)(2)(K) This proposed Subsection is added.   It requires the product manufacturer submit documentation that the California postconsumer material was used in the manufacture of rigid plastic packaging containers, plastic products or plastic packaging during the measurement period.  The Department needs documentation to verify that the product manufacturer used the California postconsumer material in the types of products and during the measurement period as specified in PRC Section 42310.3.
Subsection 17945.3 (d)(2)(L)  This proposed Subsection is added.  It requires product manufacturers to provide the Department any other information that the Department determines is necessary.  This proposed Subsection is consistent with current Subsections 17946 (h)(5) and 17946.5 (a)(7).  Product manufacturers may need to submit additional information to ensure the Department can complete its evaluation of a product manufacturer’s certification.

SECTION 17945.4  Container Manufacturer Certification Information This proposed Section is added.  It replaces, in part, information contained in current Subsection 17946 (h).  It requires the container manufacturers to certify specific information.  The container manufacturer certifications must now include the size or type of each rigid plastic packaging container and the title of the company representative who signs the certification under penalty of perjury.  The Department needs this information to evaluate a container manufacturer’s certification, which is to be submitted by the product manufacturer if the product manufacturer chooses to comply with a compliance option that requires container information.  Container manufacturer certifications are needed for the following compliance options: the postconsumer material (Subsection 17945.3 (c)(1)(C); source reduction based on reduced weight (Subsection 17945.3 (c)(2)(C); source reduction based on concentration of product (Subsection 17945.3 (c)(2)(C); and alternative method container compliance (Subsection 17945.3 (d)(1)(H). 
The section title "Container Manufacturer Certification information is added to make information easier to find.  
Subsection 17945.4 (a) This proposed Subsection is added.  It replaces, in part, information contained in current Subsection 17946 (h)(1).  It specifies the container manufacturer must supply the company name, mailing address, telephone number and name and title of the person responsible for supply the information.  
Subsection 17945.4 (b) This proposed Subsection is added.  It replaces, in part, information contained in current Subsection 17946 (h)(2).  It requires the contact information for the product manufacturer that has requested the compliance manufacturer certification.  The second sentence "If you supply a standard form to all customers expressing compliance with either the postconsumer material or source reduction compliance options as described in (g) of this section and which includes the information required in this section, then you do not need to provide the information in the previous sentence;" is deleted.  The Department has had issues with verifying consistency between standard container manufacturer certifications and individual product manufacturer certifications and has eliminated the standard certification option.
Subsection 17945.4 (c) This proposed Subsection is added.  It replaces, in part, current Subsection 17946 (h)(3).  It specifies the container information needed to evaluate compliance with postconsumer material option.  
Subsection 17945.4 (c)(1) This proposed Subsection is added to require the size or type of each container.  The Department needs this information to verify that the rigid plastic packaging containers documented by the container manufacturer meet  the definition of a rigid plastic packaging container in proposed Subsection 17943 (t) and are subject to the requirements.  
Subsection 17945.4 (c)(2) This proposed Subsection is added.   It replaces, in part, information contained in current Subsections 17946 (h)(3) and 17946.5 (a)(1)(A).   It specifies the container manufacturer must provide “The total weight, in grams, of each rigid plastic packaging container”.  It is consistent with the requirement that a product manufacturer document the weight of the product, not just a specific resin included in the rigid plastic packaging container’s make-up.  Weight in grams is a consistent unit of measurement used throughout the proposed regulations.  It is necessary to have a consistent unit of measurement for calculation purposes.
Subsection 17945.4 (c)(3) This proposed Subsection is added.  It replaces, in part, information contained in current Subsection 17946 (h)(3).  It specifies the container manufacturer must provide the weight, in grams, of postconsumer material used to manufacture the specified rigid plastic packaging containers.  It is necessary to have a uniform unit of measurement for calculation purposes.  The proposed subsection is also consistent with the requirement that product manufacturer include the weight of the postconsumer material in the rigid plastic packaging container when certifying compliance with the postconsumer material and alternative method compliance options. 

Subsection 17945.4 (d) This proposed Subsection is added.  It replaces, in part, information contained in current Subsection 17946 (h)(4).  It specifies the container manufacturer must provide information to document source reduction that was achieved by a reduction in rigid plastic packaging container weight.  This addition clarifies what source reduction documentation must be included in the container manufacturer's certification.  
Subsection 17945.4 (d)(1) This proposed Subsection is added to require that container manufacturers document the size or type of container in their certifications.  The Department needs this information to verify that the rigid plastic packaging containers documented by the container manufacturer meet the definition of a rigid plastic packaging container in proposed Subsection 17943 (t) and are subject to the requirements.  
Subsection 17945.4 (d)(2) This proposed Subsection is added.  It replaces, in part, information contained in current Subsection 17946 (h)(4). It specifies the container manufacturer must provide the weight, in grams, of each size or type of rigid plastic packaging container before and after source reduction.  It is necessary to have a uniform unit of measurement for calculation purposes.  The Department needs information on container weight before and after source reduction to determine whether the container meets the requirement of a 10 percent reduction in weight as required in the definition of source reduced container (proposed Subsection 17943 (w)).  The proposed subsection is also consistent with the requirement that a product manufacturer include the weight of the rigid plastic packaging container before and after source reduction when certifying compliance with one of the source reduction compliance options.. 
Subsection 17945.4 (e) This proposed Subsection is added.  It replaces, in part, information contained in current Subsection 17946 (h)(5).  It requires the container manufacturer provide any other information the Department determines is necessary to verify compliance.  Container manufacturers may need to submit additional information to ensure the Department can complete its evaluation of a product manufacturer’s certification.

Subsection 17945.4 f) The proposed Subsection is added.  It replaces, in part, information contained in current Subsection 17946 (h)(6).  The proposed Subsection adds a requirement that each container manufacturer’s certification be signed under penalty of perjury and specifies the format of the signature.  This ensures the certification is signed by an authorized representative of the company and the format is consistent with information required to be submitted by companies for other Department programs, such as the At-Store Recycling Program: Plastic Carryout Bags and local government reports submitted to the Department.
SECTION 17945.5 Compliance Calculation and Formulas The proposed section is moved from current Section 17946.5 (Documentation Requirements) and amended.  For clarity, the proposed regulations are reorganized so that compliance calculations and formulas are separated from product manufacturer and container manufacturer certification requirements and are now all in this proposed section.  The Department will use these calculations and formula to determine compliance with specific compliance options.  
The first paragraph in current Subsection 17946.5 is deleted:  "The Board may require product manufacturers and container manufacturers to submit to the Board supporting documentation that substantiates their compliance claims following the receipt of a certification. Except as otherwise stated, documentation to substantiate a compliance claim must be provided for the preceding calendar year."  It is replaced, in part, by information contained in proposed Section 17945.3 (product manufacturer certification information) and proposed Section 17945.4, Container Manufacturer Certification Information.
The second paragraph in current Subsection 17946.5 is deleted:  "Proprietary information included in a supporting documentation submitted to the Board as required by this Article shall not be made available to the general public. The Board's procedures for protection of proprietary information can be found in subsection 17948(i)."  It is replaced, in part, by Section 17948, Proprietary, Confidential, or Trade Secret Information.
The proposed section adds the following paragraph:  "The Department shall use the formulas in this Section to analyze a product manufacturer’s claim of compliance.  The calculation shall be carried out to two decimal places.  Product manufacturers may use other mathematically appropriate formulas other than those listed below to calculate their degree of compliance.  Any product manufacturer that uses an alternate formula should be prepared to explain why its formula is equivalent to the following formulas."  The added language clarifies that the Department will use these formulas in determining compliance and the compliance calculations are to be carried out to two decimal places.  Information at two decimal places is needed to accurately determine the progress in achieving compliance when assessing penalties as specified in Section 17949.  The added language also clarifies that these formulas are not the only mathematically correct formulas, and it allows product manufacturers to use other appropriate formulas to calculate compliance.  It also requires the product manufacturers to explain why the alternative formulas used are correct, if the Department asks for an explanation.  
Subsection 17945.5 (a) Postconsumer Material Compliance The proposed Subsection is moved from current Subsection 17946.5 (a)(1) (B) and amended.   
The first paragraph of current Subsection 17946.5 (a)(1) (B) is deleted.  The deleted section reads "The formula and data used to calculate the percentage of postconsumer material in the container. The following formulas may be used, if mathematically appropriate for the subject containers, or the product manufacturer may supply its own appropriate formula:".   The deleted section was replaced, in part by the text added in proposed Section 17945.5 and paragraph one of Subsection 17945.5(a).  
The second paragraph of current Subsection 17946.5 (a)(1)(B) is amended to add the word 'product' in the phrase "For a single or multiple product container lines:"  This was done to clarify that the use of this compliance option is not related to all containers, only those that contain products in regulated rigid plastic packaging containers.  
The formula in the third paragraph of current Subsection 17946.5 (a)(1) (B) is deleted.  The current formula is deleted and replaced with the following proposed formula.  The current formula requires postconsumer weight on all containers as opposed to weight of postconsumer material used in rigid plastic packaging containers, or a specific rigid plastic packaging container line.  Proposed Subsection 17944 (b), the Alternative Method Compliance option that was added to Statute in 2005, allows for the use of averaging, but does not require it, so the current formula is no longer correct without use of a summation in the formula.  
The fourth paragraph of current Subsection 17946.5 (a)(1)(B) is amended to add the word "material" after the word postconsumer and add ".00" after 25.  The addition of "material is consistent with use of the term postconsumer material throughout the regulations.  The addition of ".00" is consistent with proposed Section 17945.5 that requires calculations be carried out to two decimal places.  

In proposed Subsection 17945.5 (a), the title, Postconsumer Material Compliance is added. The title makes it easier to find information.  The sentence “For rigid plastic packaging containers for which manufacturer compliance is sought through the use of postconsumer material pursuant to (proposed) Section 17944 (a)(1).” is also added.  This clarifies that this section contains the mathematical formula the Department will use to determine compliance with the postconsumer option unless the product manufacturer submits another equivalent formula.  
The following formula is added to proposed Subsection 17945.5 (a).  Proposed Subsection 17944 (b), Container Requirements, allows for the use of averages on the product manufacturers entire product line or product, but does not require it, so use of a summation in this formula is necessary to allow for all possible averages when evaluating compliance with this option.  The formula was reformatted to improve ease of use.
[image: image6.emf]
Subsection 17945.5 (b) Alternative Compliance Under Section 17944.1 This proposed Subsection is added.  It is needed to specify the formula the Department will use if compliance is sought through the 25 percent postconsumer resin alternative method compliance option under proposed Section 17944.1.  The proposed formula is consistent with PRC Subsections 42310 (a)(1) and (2).
The proposed text reads "For compliance sought through use of California postconsumer material pursuant to Section 17944.1:

	      Alternative

      Compliance
   =

      Calculation
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Total Gram Weight of all RPPCs


where:   

Σ PCMRPPC = Σ((weight of postconsumer material in the rigid plastic packaging container) *  (number of rigid plastic packaging containers))
Σ PCMOP&P = Σ((weight of California postconsumer material in non-rigid plastic packaging container associated products or packaging) *  (number of products or packages)); or

Σ PCMOP&P = Total weight of California postconsumer material purchased during the measurement period as documented in contracts, purchase orders, or invoices.

Total Gram Weight of all RPPCs = Σ((rigid plastic packaging container gram weight) *  (number of rigid plastic packaging containers))"
This formula is different than the postconsumer compliance option formula in Subsection 17945.5 (a).  Since the alternative method container compliance option allows for compliance through use of postconsumer plastic in rigid plastic packaging containers or other plastic products or packaging, the equation cannot be limited to addressing only the postconsumer plastic in regulated rigid plastic packaging containers. 
Subsection 17945.5 (c) Source Reduction This proposed Subsection is moved from current Subsection 17946.5 (a)(2) and current Subsection 17956.5 (a)(2)(C),  Documentation Requirements, and amended. The title, Source Reduction is added for ease of use.  Additional amendments are listed in each subsequent proposed Subsection within this Subsection.  Current Subsection 17946.5 (a)(2)(C), dealing with source reduction, tried to do too much in a single formula, because there are differences in what is needed to calculate compliance by reducing container weight versus what is needed to calculate compliance by concentrating product, or a combination of concentrating the product and reducing the container weight.  This information has been reorganized to separate the three source reduction compliance formulas in proposed Subsections 17945.5 (c)(1)(A) and 17945.5 (c)(2) (A) and 17945.5 (c)(2)(B).  
Subsection 17945.5 (c)(1) This proposed Subsection is moved from current Subsection 17946.5 (a)(2) and amended.  The word “packaging” is added to clarify the formula applies to packaging containers, not all containers.  The phrase “compliance is claimed through” is added to be consistent with wording in other compliance formula sections.  The phrase “accomplished by a simple reduction in container weight pursuant to (proposed) Section 17944 (a)(4):” is added.  The proposed regulations contain separate formulas for source reduction achieved through different means.  The additional phrase clarifies that this formula only applies to source reduction through reduced container weight.  
The phrase “compliance option is claimed, the product manufacturer must provide," "at a minimum, the following information:” is deleted.  The change is necessary to clarify to the product manufacturer that the formula in this proposed subsection pertains only to source reduction based on container weight and does not apply to source reduction based on concentration of product. 
Subsection 17945.5 (c)(1)(A) The proposed Subsection is moved from current Subsection 17946.5 (a)(2)(C) and amended.  The proposed regulations have been reorganized and proposed Subsection 17945.3 (c)(2), product manufacturer requirements for certifications, includes specific information requirements for each of several types of source reduction compliance options, separate formulas are needed for each of the source reduction compliance options.   To be mathematically correct, separate formulas are needed for source reduction achieved through different means. Only the portion of current Subsection 17946.5 (a)(2)(C) that covers the compliance formula for source reduction through reduced container weight for a single product or rigid plastic packaging line is included in proposed Subsection 17945.5 (c)(1)(A).   

Current Subsection 17946.5 (a)(2)(C) is amended to delete the paragraph: "The formula and data used to calculate the percentage that the containers were source reduced. The following formulas may be used, if mathematically appropriate for the subject containers, or the container manufacturer may supply its own appropriate formula:”.   Proposed Subsection 17945.5 (c)(1) is reorganized into two proposed subsections with the formula for the single product or rigid plastic packaging container in 17945.5 (c)(1)(A), so the deleted paragraph is no longer accurate.  Proposed Subsection 17945.5 now includes the option for the product manufacturer to use an alternative mathematically appropriate formula, so it is deleted here to eliminate duplication. 

The letter (A) is added before the word “Formula” to begin the new section.  The word “packaging” is deleted, and replaced with the phrase “product or rigid plastic packaging container”.  This change clarifies that the formula applies to a single product line or rigid plastic packaging container line, not to a single packaging line.  This is consistent with other changes to clarify that requirements are for products contained in rigid plastic packaging containers.  
Since proposed Section 17945.3 (c)(2), product manufacturer requirements for certifications, includes specific information requirements for each of several types of source reduction compliance options, separate formulas are needed for each of the source reduction compliance options.  

The proposed formula is added and the current formula is deleted as shown:
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[image: image3]

The current formula is deleted because it is not accurate as a formula for calculating source reduction based only on reduced rigid plastic packaging container weight.  The proposed formula is added because it only deals with source reduction based on reduced container weight.
The formula footnotes in current Subsection 17946.5 (a)(2)(C) are amended.  
In variable “Wn”, the word “average” is deleted and replaced with “total” and the phrase ”or volume capacity” is deleted.  These changes clarify that it is necessary to use the actual total weight of the non-sourced containers, not the average or volume capacity.  For consistency, the words “rigid plastic packaging” are added to clarify that the containers to be included in the calculation are rigid plastic packaging containers.
The variable “Un” is deleted.  It is not a variable in the proposed formula. 
In variable “Ws”, the word “average” is deleted and replaced with “total” and the phrase ”or volume capacity” is deleted.  These changes clarify that it is necessary to use the actual total weight of the non-sourced containers, not the average or volume capacity.  For consistency, the words “rigid plastic packaging” are added to clarify that the containers to be included in the calculation are rigid plastic packaging containers.
The variable “U” is deleted.  It is not a variable in the proposed formula. 

The variable “i” is deleted.  It is not a variable in the proposed formula. 
The variable “N” is deleted.  It is not a variable in the proposed formula. 
Subsection 17945.5 (c)(1)(B) This proposed Subsection is moved from current Subsection 17946.5 (a)(2)(C) and amended.  The proposed regulations have been reorganized and proposed Subsection 17945.3 (c)(2), product manufacturer requirements for certifications, includes specific information requirements for each of several types of source reduction compliance options, separate formulas are needed for each of the source reduction compliance options.  To be mathematically correct, separate formulas are needed for source reduction achieved through different means.  Only the portion of current Subsection 17946.5 (a)(2)(C) that covers the compliance formula for source reduction through reduced container weight for multiple product or rigid plastic packaging lines is included in proposed Subsection 17945.5 (c)(1)(B).  

The letter (B) is added before the word “Formula” to begin the new section.  The word “average” is added before the word product to clarify that the since the formula is used for multiple product or rigid plastic packaging container lines, it needs to be based on an average to be mathematically correct.

The formula in the current Subsection 17946.5 (a)(2)(C)  for multiple product or rigid plastic packaging lines is deleted because it is not as easy to understand and used as the proposed formula. 
“

“
“
The following proposed formula is added to replace the deleted current formula:
“
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”
The proposed formula is based on an average and applies to multiple product or rigid plastic packaging container lines. The proposed formula is consistent with proposed Subsection 17944 (b), Container Requirements that allows for the use of averages on the product manufacturers entire product line or product sub lines, but does not require it.  Use of a summation in this formula is necessary to allow for all possible averages when evaluating compliance with this option.  The proposed formula is specific to source reduction based on weight and does not incorporate source reduction per unit or use of product. The formula was reformatted to improve ease of use.
The number “.00” was added at the end of the sentence “To comply under this option” the percent source reduced must be equal to or greater than 10.”  The addition of ".00" is consistent with proposed Section 17945.5 that requires calculations be carried out to two decimal places.  

Subsection 17945.5 (c)(2)  This proposed Subsection is added.  It specifies that the formulas and calculations in this Subsection apply only to the source reduction compliance option where source reduction is  achieved by either concentrating the product or by a combination of concentrating the product and reducing the weight of the container, as allowed under proposed Subsections 17944 (a)(4) and 17945.3 (c)(3).  Since proposed Section 17945.3 (c)(2), product manufacturer requirements for certifications, includes specific information requirements for each of several types of source reduction compliance options, separate formulas are needed for each of the source reduction compliance options.  Product manufacturers need to know the specific formula and compliance calculations for each type of source reduction. More product manufacturers are concentrating products and/or reducing container weight to reduce costs and target consumers looking for “green” products.
Subsection 17945.5 (c)(2)(A)  This proposed Subsection is added.  It reads: “ Formula to calculate the percentage of source reduction for a concentrated single product or rigid plastic packaging container line:

	Percent 
Source =
Reduced
	 (Wn / USEn) – (Ws / USEs)
(Wn / USEn)
	x 100


where:

Wn =  total weight of the non-source reduced rigid plastic packaging containers

USEn = units of use of the non-source reduced rigid plastic packaging containers

Ws = total weight of the source reduced rigid plastic packaging containers

USEs = number of source reduced rigid plastic packaging containers”

This formula is specific to compliance achieved by either concentrating the product or by a combination of concentrating the product and reducing the weight of the container.  It is based, in part, on the formula in current Subsection 17946.5 (a)(2)(C).  Current Subsection 17946.5 (a)(2)(C), dealing with source reduction, tried to do too much in a single formula, because there are differences in what is needed to calculate compliance by reducing container weight versus what is needed to calculate compliance by concentrating product, or a combination of concentrating the product and reducing the container weight.  This information has been reorganized to separate the three source reduction compliance formulas in proposed Subsections 17945.5 (c)(1)(A) and 17945.5 (c)(2) (A) and 17945.5 (c)(2)(B).  

The proposed formula is very similar to the first formula in current Subsection 17946.5 (a)(2)(C) with changes in the specific variables in the formula so those variables relate to just the single concentrated product and/or reduced weight container.
The proposed formula applies to only one rigid plastic packaging container, instead of multiple rigid plastic packaging containers, and is necessary to be consistent with proposed Subsection 17944 (b), which allows for averaging, but does not require it.
Subsection 17945.5 (c)(2)(B)  This proposed Subsection is added. It reads:  “Formula to calculate the percentage of source reduction for multiple concentrated products or rigid plastic packaging container lines:

	Percent 
Source =
Reduced
	 Ni(Σ(Wni / USEni) – Σ(Wsi / USEsi))
Σ Ni (Wni / USEni)
	x 100


where:

Wn =  total weight of the non-source reduced rigid plastic packaging containers

USEn = units of use of the non-source reduced rigid plastic packaging containers

Ws = total weight of the source reduced rigid plastic packaging containers

USEs = number of source reduced rigid plastic packaging containers

i = each rigid plastic packaging container line complying with this source reduction option”
To comply under this option the Percent Source Reduced must be equal to or greater than 10.00.”

The proposed formula is specific to compliance achieved by either concentrating multiple products or by a combination of concentrating multiple products and reducing the weights of the containers.  It is based, in part, on the formula in current Subsection 17946.5 (a)(2)(C).  Current Subsection 17946.5 (a)(2)(C), dealing with source reduction, tried to do too much in a single formula, because there are differences in what is needed to calculate compliance by reducing container weight versus what is needed to calculate compliance by concentrating product, or a combination of concentrating the product and reducing the container weight.  This information has been reorganized to separate the three source reduction compliance formulas in proposed Subsections 17945.5 (c)(1)(A) and 17945.5 (c)(2) (A) and 17945.5 (c)(2)(B).
 The proposed formula is very similar to the 2nd formula in current Subsection 17946.5 (a)(2)(C), with changes in the specific variables in the formula so that the variables relate to just the multiple concentrated product and/or reduced weight containers.  

Subsection 17945.5 (d) Reusable Container Compliance This proposed Subsection is moved from current Subsection 17946.5 (a)(3)(C) and amended.  

The first paragraph of current Subsection 17946.5 (a)(3)(C) “The formula and data used to calculate the number of reuses achieved for the containers.  The following formulas may be used, if mathematically appropriate for the subject containers, or the product manufacturer may supply its own appropriate formula” is deleted.  It is replaced, in part by information in proposed 17945.5 that says product manufacturers may use mathematically appropriate formulas when calculating compliance with any method, and information in proposed Subsection 17945.5 (d) and formulas in proposed Subsection 17945.5 (d)(1-2).

In the proposed Subsection, the title “Reusable Container Compliance” is added for ease of use. The sentence “For rigid plastic packaging containers where product manufacturer compliance is sought through reuse of the containers pursuant to Section 17944 (a)(3).” is added. It clarifies that this is the formula product manufacturers use when certifying compliance with the reuse/replacement container compliance option.  

Subsection 17945.5 (d)(1) This proposed Subsection is moved from current Subsection 17946.5 (a)(3)(C) and amended.  It specifies the proposed formula and calculation the Department will use to determine compliance for the single product reuse option.  
The second paragraph of current Subsection 17946.5 (a)(3(C) is amended.  A “(1)” is added to number the section consistent with the format used throughout proposed Subsection 17945.5 where formulas for each compliance option are numbered.  The word “product” is added  to clarify that the focus of compliance is on containers.    

The first formula (single product or container line) in current Subsection 17946.5 (a)(3)(C) is deleted.  It reads: 

“Average Reuse Per
Container Liner =
(number of replacement product packages sold) x n
                   

-------------------------------------------------
                    

(number of original containers sold)”
It was not clear how the information in the first formula (single product or container line) would be used in the second formula (multiple container lines), since the two formulas used different variables.  To be mathematically correct, the reuse per rigid plastic packaging container needs to be calculated first for use in the second formula, the average reuse per rigid plastic packaging container. It is replaced by the formula in proposed Subsection 17945.5 (d)(1) which uses the same variables for the single product or container line formula as in the multiple container line formula.   

The deleted formula is replaced by the following formula for single product or container line):

	“       Reuse 


Per
=

Rigid Plastic Packaging  Container
	
( Ri )


( Oi )


where:   

Ri = ((number of replacement product packages sold) x n) 

Oi = (number of original rigid plastic packaging containers sold)

n  =  tThe number of times the replacement product packages will fill the original rigid 


plastic packaging container to accomplish the same number of units or uses of 


product held by the original rigid plastic packaging container.”
The variables in the proposed single product or container line compliance formula are  consistent with the variables in the multiple line compliance formula. 

The variable “Ri” is added.  It is another way of expressing the numerator in the current deleted formula.
The variable “Oi” is added.  It is similar to the denominated in the current deleted formula with the clarification that original containers are limited to rigid plastic packaging containers.
The variable “n” is amended to add the term “rigid plastic packaging” before the word container to clarify the formula only applies to rigid plastic packaging containers, not all containers.

Subsection 17945.5 (d)(2)  This proposed Subsection is moved from current Subsection 17946.5 (a)(3)(C) and amended.  It specifies the proposed formula and calculation the Department will use to determine compliance for the multiple container lines for the rigid plastic packaging reuse option.  
The second formula in current Subsection 17946.5 (a)(3)(C) is amended.  A “(2)” is added to number the section consistent with the format used throughout proposed Subsection 17945.5 where formulas for each compliance option are numbered.    The formula itself is amended to add “rigid plastic packaging” before the word container to clarify the formula only applies to rigid plastic packaging containers, not all containers.

The amended formula reads:

“
	Average Reuse 

Per Rigid Plastic Packaging
=
Container
	
Σ ( Ri )


Σ ( Oi )


where:   

Σ Ri = Σ ((number of replacement product packages sold) x n) 

 Σ Oi = Σ (number of original rigid plastic packaging containers sold)

n  =  The number of times the replacement product packages will fill the original rigid 


plastic packaging container to accomplish the same number of units or uses of 


product held by the original rigid plastic packaging container.

i =      each container line seeking this compliance option

R =      total number of units or uses sold in replacement products packages

         calculated by multiplying the number of units or uses in each

         replacement package by the number of replacement packages

         sold during the measurement period.

Oi =   total number of units or uses sold in original containers calculated

         by multiplying the number of units or uses in each original

         container by the number of original containers sold during the

         measurement period.”
The variables for the second formula in current Subsection 17946.5 (a)(3)(C) are deleted.  The variables do not describe each of the variables used in the proposed formula.
The current variable “i” is deleted.  It is no longer necessary to have this as a separate variable because “i” has been incorporated into other variables in the formulas in proposed Subsections 17945.5 (d)(1-2).

The current variable “R” is deleted.  It is no longer necessary to have this as a separate variable as it is incorporated into other variables in the formulas in proposed Subsections 17945.5 (d)(1-2).

The current variable “Oi” is deleted.  It is no longer necessary to have this as a separate variable as it is incorporated into other variables in the formulas in proposed Subsections 17945.5 (d)(1-2).

The new variables added in proposed Subsection 17945.5 (d)(2) are consistent with the variables in the second formula, and directly relate to the variables used in the first formula added in proposed Subsection 17945.5 (d)(1).

 The proposed variable “Σ Ri” is added.  The definition is needed because it is the numerator in the proposed formula. 
 The proposed variable “Σ Oi” is added.  The definition is needed because it is the denominator in the proposed formula.  
The proposed variable ”n” is added.  The definition is needed because it is part of the numerator in the proposed formula. 
Subsection 17945.5 (d)(3)  This proposed Subsection is moved from Subsections 17946.5 (a)(3)(B)(3) and (a)(3)(C)  and amended.  It specifies that if the replacement product is of a different strength than the original product, the product manufacturer must provide the conversion factor.  It also specifies that calculations must be carried out to two decimal places.
Current Subsection 17946.5 (a)(3)(B)(3) is moved to proposed Subection 17945.5 (d)(3).  It is a number change without regulatory effect.  

The final paragraph in current Subsection 17946.5 (a)(3)(C) is amended.  The number “.00” was added at the end of the sentence “To comply under this option” the Average Reuse Per Container must be equal to or greater than 5.”  The addition of ".00" is consistent with proposed Section 17945.5 that requires calculations be carried out to two decimal places.  

Subsection 17945.5 (e) Refillable Container Compliance This proposed Subsection is moved from current Subsection 17946.5 (a)(4)(C) and amended.  It specifies the formulas the Department will use to determine refillable container compliance option.  The current format was changed to include the single line refillable container formula in proposed Subsection 17945.5 (e)(1) and the multiple lines refillable container formula in proposed Subsection 17945.5 (e)(2).
The first paragraph of current Subsection 17946.5 (a)(4)(C) “The formula and data used to calculate the number of refills achieved for the containers.  The following formulas may be used, if mathematically appropriate for the subject containers, or the product manufacturer may supply its own appropriate formula” is deleted.  It is replaced, in part by information in proposed 17945.5 that says product manufacturers may use mathematically appropriate formulas when calculating compliance with any method, and information in proposed Subsection 17945.5 (e).

In the proposed Subsection, the title “Refillable Container Compliance” is added for ease of use. The sentence “For rigid plastic packaging containers where product manufacturer compliance is sought through the refilling of the container pursuant to Section 17944 (a)(3).” is added. It clarifies that this is the formula product manufacturers use when certifying compliance with the refillable container compliance option.  

Subsection 17945.5 (e)(1)  This proposed Subsection is moved from current Subsection 17946.5 (a)(4)(C) and amended.  This formula is used to calculate the number of refills, for a given measurement period, for a single product or container line.  The words “rigid plastic packaging” are added to the numerator to clarify that this formula only applies to rigid plastic packaging containers.  In the denominator, the word “new” is changed to “newly” and “rigid plastic packaging” is added to be grammatically correct and clarify that this formula only applies to rigid plastic packaging containers.   Additionally, opening and closing parentheses have been added to the text in the numerator and denominator.   

Subsection 17945.5 (e)(2) This proposed Subsection is moved from current Subsection 17946.5 (a)(4)(c) and amended. This formula is used to calculate the number of refills, for a given measurement period, for a multiple products or container lines.  The words “rigid plastic packaging” are added to the numerator to clarify that this formula only applies to rigid plastic packaging containers.  In the denominator, the word “new” is changed to “newly” and “purchased” and “rigid plastic packaging” are added to be grammatically correct, clarify that the formula only applies to newly purchased containers not the number of new containers used, and clarify that this formula only applies to rigid plastic packaging containers.   Additionally, opening and closing parentheses have been added to the text in the numerator and denominator.   

Also, “6” is deleted and “5” is added.  This change is consistent with PRC Section 42301 (c) that states a compliant container is refilled at least five times.
SECTION 17946 Waivers The current Section 17946 is moved to Section 17945.2, Compliance Certifications, and amended.  

The proposed Section is added.  The title "Waivers" is added for ease of use.  It replaces, in part, information contained in current Section 17944.2.  
Subsection 17946 (a) The current Subsection 17946 (a) is moved to Section 17945.2 and amended. 
The proposed Subsection 17946 (a) is added.  It replaces, in part, information in current Subsection 17944.2 (a)(4).  The following language is added: “The Department shall grant a waiver from rigid plastic packaging container compliance under Section 17944 for a newly introduced product upon petition by a product manufacturer.”  This clarifies that waivers only apply to a newly introduced product, as defined in proposed Subsection 17943 (i), and the product manufacturer must petition the Department for a waiver.  It also clarifies the waiver is not specific to the container.  
Subsection 17946 (a)(1)  The current Subsection 17946 (a)(1) is deleted.  It is replaced, in part, by proposed Section 17945.4, Container Certifications.

Subsection 17946 (a)(2) The current Subsection 17946 (a)(2) is deleted.  It is replaced, in part, by proposed Section 17945.4, Container Certifications and proposed Section 17948, Proprietary, Confidential, or Trade Secret Information.
Subsection 17946 (b) The current Subsection 17946 (b) is deleted.  It is replaced, in part, by proposed Subsection 17945.1, Precertification Process, and proposed Subsection 17945.2 (c-f), Compliance Certifications.  
The proposed Subsection 17946 (b) is added.  It replaces, in part, information contained in current Subsection 17944.2 (a)(4).  It specifies that a waiver from compliance with the container requirements in proposed Section 17944 shall be valid for 12 months immediately after the date on which the newly introduced product is first sold or offered for sale in California.  Stakeholders said current Subsection 17944.2 is confusing about the length of time a new product has a waiver before it must comply with rigid plastic packaging container requirements.  Proposed Subsection 17946 (b) provides for a 12-month waiver period consistent with PRC Section 42330(c).  The words “shall be valid” and “the newly introduced product” clarify when the waiver is valid and that waivers only apply to newly introduced product as defined in proposed Subsection 17943 (i). 
Subsection 17946 (c) Petition for Waiver   Current Subsection 17946 (c) is deleted to eliminate the question and answer format and because use of Department forms is no longer mandatory as specified in proposed Subsection 17945.2(a).  At 2006-07 advisory group meetings, stakeholders said the question and answer format of the regulations was confusing.  
Proposed Subsection 17946 (c) is added.  It replaces, in part information contained in current Subsection 17944.2 (b)(1).  The title “Petition for Waiver" is added for ease of use.  The proposed Subsection specifies that to receive a waiver, a product manufacturer shall petition the Department as part of the compliance certification process.  The product manufacturer shall submit to the Department a written petition that includes the following information:” This language is necessary to clarify to a product manufacturer that waivers shall be submitted in writing to the Department as part of the compliance certification process.  Limiting product manufacturer waivers to the compliance certification ensures the number of petitions received by the Department is manageable for a given certification cycle, the petitions contain the information needed, and the petitions are relevant to the pending certification cycle.

Subsection 17946 (c)(1) This proposed Subsection is added.  It replaces, in part, information contained in current Subsection 17944.2 (b)(1).  This proposed Subsection requires “The product for which the waiver is being requested;”. In the past, product manufacturers petitioned for a waiver for a container, however it is products contained in rigid plastic packaging containers, not individual containers that are regulated.  The proposed Subsection clarifies that a petition is for an individual product in a rigid plastic packaging container are regulated.
Subsection 17946 (c)(2) This proposed Subsection is added.  It replaces, in part, information contained in current Subsection 17944.2 (b)(1). The proposed Subsection requires “The name, mailing address, and telephone number of the contact person to whom the Department shall direct future communication relating to the petition;”.  This is consistent with contact information requested for product manufacturer precertification process in proposed Subsection 17945.1 (a), the Precertification Process. 
Subsection 17946 (c)(3) This proposed Subsection is added.  It replaces, in part information contained in current Subsection 17944.2 (b)(1). The proposed Subsection requires “Documentation and supporting evidence demonstrating the date the product was first sold or offered for sale in California;”. ).  Waiver from compliance with the container requirements in proposed Section 17944, shall be valid for 12 months immediately after the date on which the newly introduced product is first sold or offered for sale in California as specified in Subsection 17946 (b).  The Department needs documentation and supporting evidence to evaluate whether the petition meets the timeframe allowed in proposed Subsection 17946 (b).
Subsection 17946 (c)(4) This proposed Subsection is added.  It replaces, in part, information contained in current Subsection 17944.2 (b)(1). The proposed Subsection requests “Documentation demonstrating the product conforms to the “newly introduced product or package” definition;” and also includes the requirement that the petition for waivers must be submitted under penalty of perjury in accordance with the specific format outlined in the regulations. The Department needs documentation and supporting evidence to evaluate whether the petition meets the definition of “newly introduced product” in 17943 (i).  The proposed Subsection adds a requirement that each petition for a waiver be signed under penalty of perjury and specifies the format of the signature.  This ensures the petition is signed by an authorized representative of the company and the format is consistent with information required to be submitted by companies for other Department programs, such as the At Store Recycling Program: Plastic Carryout Bags and local government reports to the Department.
The proposed documentation to be submitted under penalty of perjury is consistent with the penalty of perjury format used in proposed Subsections 17945.3 (a)(3) and 17945.4 (f). 
Subsection 17946 (d) The current Subsection 17946 (d) is deleted as proposed criteria for selecting product manufacturers for a certification cycle are now specified in Subsections 17945.1 (b-c).  
This proposed Subsection is added.  It replaces, in part, information contained in Subsection 17944.2 (c).  The proposed Subsection requires the Department to review a product manufacturer’s petition for a waiver within 60 days, and grant or deny the petition in writing.  This timeframe is needed to ensure that the product manufacturer receives a prompt response and that the product manufacturer gets an official response in writing.  
Subsection 17946 (e) Current Subsection 17946 (e) is moved to 17945.2 (c) and (d) and amended.

This proposed Subsection is added.  It replaces, in part, information contained in current Subsection 17944.2 (b)(2). The proposed Subsection requires the Department to grant a general waiver to all product manufacturers from compliance with the rigid plastic packaging container requires, consistent with the requirements of PRC 42330 (b)(1), if less than 60 percent of single-family homes have access to curbside collection programs which include beverage container recycling.  The Department may use curbside collection data, submitted as part of beverage container related requirements, biannually to determine whether to grant a general waiver.  Curbside collection and recycling is available in almost all California cities and counties. 

Subsection 17946 (f) The current subsection is moved to Subsection 17945.2 (e) and amended.

Subsection 17946 (g) The current Subsection 17946 (g) is deleted.  It is replaced, in part, by information contained in proposed Section 17945.3., Product Manufacturer Certification, and proposed Section 17945.4, Container Manufacturer Certification Information.  Current Subsection 17946 (g) allows the option of a container manufacturer submitting a standard certification.  The Department has had issues with verifying consistency between standard container manufacturer certifications and individual product manufacturer certifications and has eliminated the standard certification option.
Subsection 17946 (h) The current Subsection 17946 (h) is deleted.  It is replaced, in part, by information contained in proposed 17945.4 (a) that consolidates container manufacturer certification requirements. 

Subsection 17946 (h)(1) The current Subsection 17946 (h)(1) is deleted.  It is replaced, in part by information contained in proposed Subsection 17945.4 (a) that consolidates container manufacturer certification requirements. 

Subsection 17946 (h)(2) The current Subsection 17946 (h)(2) is deleted.  It is replaced, in part by information contained in proposed Subsection 17945.4 (b) that consolidates container manufacturer certification requirements. 

Subsection 17946 (h)(3) The current Subsection 17946 (h)(3) is deleted.  It is replaced, in part by information contained in proposed Subsection 17945.4 (c)(1-3)  that addresses container manufacturer certification requirements for the postconsumer material compliance option. 

Subsection 17946 (h)(4) The current Subsection 17946 (h)(4) is deleted.  It is replaced, in part by information contained in proposed Subsection 17945.4 (d)(1-2)  that address container manufacturer certification requirements for the source reduction compliance option. 

Subsection 17946 (h)(5)  The current Subsection 17946 (h)(5) is deleted.  It is replaced, in part, by information contained in proposed Subsection 17945.4 (e) requires the container manufacturer provide any other information the Department determines is necessary to verify compliance.   
SECTION 17946.5.  Document Requirements The current Section and section title are deleted.  They are replaced, in part, by proposed Section 17945.5, Compliance Calculation and Formulas.  

The proposed Section 17946.5 title "Exempt Rigid Plastic Packaging Containers" is moved from the title of current Section 17944.5.  This is a number change without regulatory effect.   

The entire proposed Section and all its subsections are moved from Section 17944.5 and all its subsections, or moved and amended. Grammatical and/or punctuation amendments have been made to be consistent with the format used throughout the proposed regulations. 
Subsection 17946.5 (a) The current Subsection is deleted.  It is replaced, in part, by proposed: Section 17945.1, Pre-certification Process: proposed Section 17945.2, Compliance Certifications: proposed Section 17945.3, Product Manufacturer Certification Information; and proposed Section 17945.4 Container Manufacturer Compliance Certification Information.   

The proposed Subsection is moved from Subsection 17944.5 (a) and amended.  The question “Which rigid plastic packaging containers are exempt from the requirements of this Article?” is deleted.  At 2006-07 advisory group meetings, stakeholders said the question and answer format of the regulations was confusing.  Grammatical and/or punctuation amendments have been made to be consistent with the format used throughout the proposed regulations. 
Subsection 17946.5 (a)(1) The current Subsection is deleted.  It is replaced, in part, by information contained in proposed Subsections 17945.3 (c)(1) and 17945.5(a). 
The proposed Subsection is moved from Subsection 17944.5 (a)(1). This is a number change without regulatory effect.
Subsection 17946.5 (a)(1)(A) The current Subsection is deleted.  It is replaced, in part, by information contained in proposed Subsection 17945.3(c)(1)(A) and proposed Subsection 17945.4 (c).

Subsection 17946.5 (a)(1)(B) The current Subsection is moved to proposed Subsection 17945.5 (a) and amended. 
Subsection 17946.5 (a)(1)(C)The current Subsection is deleted.  It is replaced, in part, by information contained in the proposed Subsection 17945.3 (c)(1)(E).  
 Subsection 17946.5 (a)(2)   The current Subsection is moved to proposed Subsection 17945.5 (c)(1) and amended.  
The proposed Subsection is moved from Subsection 17944.5(a)(2).  This is a number change without regulatory effect.

Subsection 17946.5 (a)(2)(A) The current Subsection is deleted.  It is replaced, in part, by information contained in proposed Subsection 17945.3 (c)(2)((B) and proposed Subsection 17945.3 (c)(3)(B).

Subsection 17946.5 (a)(2)(B)  The current Subsection is deleted.  It is replaced, in part, by information contained in proposed Subsection 17945.3 (c)(3)(A).

Subsection 17946.5 (a)(2)(C) The current Subsection is moved to proposed Subsections  Subsection 17945.5 (c)(1)(A) and Subsection 17945.5 (c)(1)(B) and amended. 
Subsection 17946.5 (a)(2)(D) This current Subsection is deleted.  It is replaced, in part, by information contained in proposed Subsections 17945.3 (2)(F), (3)(F) and (4)(F).  
Subsection 17946.5 (a)(3)  The current Subsection is deleted.  It is replaced, in part, by information contained in proposed Subsection 17945.3 (c)(5).

The proposed Subsection is moved from Subsection 17944.5 (a)(3). This a number change without regulatory effect.

Subsection 17946.5 (a)(3)(A) The current Subsection is deleted.  It is replaced, in part, by information contained in proposed Subsection 17945.3 (c)(5)(B).

Subsection 17946.5 (a)(3)(B)  The current Subsection is deleted.  It is replaced, in part, by information contained in proposed Subsection 17945.3 (c)(5)(C).

Subsection 17946.5 (a)(3)(B)(1) The current Subsection is deleted.  It is replaced, in part, by information contained in proposed Subsection 17945.3 (c)(5)(C).

Subsection 17946.5 (a)(3)(B)(2) The current Subsection is deleted. It is replaced, in part, by information contained in proposed Subsection 17945.3 (c)(5)(C).

Subsection 17946.5 (a)(3)(B)(3) The current Subsection is moved to proposed Subsection 17945.5 (d)(3).  It is moved because replacement products information calculations are now found in proposed Subsection 17945.5 (d). 
Subsection 17946.5 (a)(3)(C) The current Subsection is moved to proposed Subsection 17945.5 (d) and amended.  

Subsection 17946.5 (a)(3)(D)  The current Subsection is  deleted.  It is replaced, in part, by information contained in proposed Subsection 17945.3 (c)(5)(E).
Subsection 17946.5 (a)(4)  The current Subsection is deleted.  It is replaced, in part, by information contained in proposed Subsection 17945.3 (c)(6).

The proposed Subsection is moved from Subsection 17944.5 (a)(4) and amended.  It is amended to include Section 178.522 of the Code of Federal Regulations which sets Federal standards for composite packagings with inner plastic receptacles as an additional testing standard that meets the exemption requirements of the proposed Section requirements.
Subsection 17946.5 (a)(4)(A) The current Subsection is deleted.  It is replaced, in part, by information contained in proposed Subsection 17945.3 (c)(6)(A) and (B).
Subsection 17946.5 (a)(4)(B)  The current Subsection is deleted.  It is replaced, in part, by information contained in proposed Subsection 17945.3 (c)(6)(E).
Subsection 17946.5 (a)(4)(B)(1) The current Subsection is deleted.  It is replaced, in part, by information contained in proposed Subsection 17945.3 (c)(6) (C).

Subsection 17946.5 (a)(4)(B)(2) The current Subsection is deleted.  It is replaced, in part, by information contained in proposed Subsection 17945.3 (c)(6) (D).

Subsection 17946.5 (a)(4)(C) The current Subsection is moved to proposed Subsection 17945.5 (e) and amended.  

Subsection 17946.5 (a)(4)(F)  The current Subsection is deleted.   It is replaced, in part, by information contained in proposed Section 17945.3 (c)(7)(B)(4). 

Subsection 17946.5 (a)(5) The current Subsection is moved to proposed Subsection 17945.3 (c)(7) and amended.
Subsection 17946.5 (a)(5)(A) The current Subsection is deleted.  It is replaced, in part, by information contained in proposed Subsection 17945.3 (c)(7)(A).

Subsection 17946.5 (a)(5)(B) The current Subsection is deleted.  It is replaced, in part, by information contained in proposed Subsection 17945.3 (c)(7)(C)(2).  

Subsection 17946.5 (a)(5)(C) The current Subsection is deleted.  It is replaced, in part, by information contained in proposed Subsection 17945.3 (c)(7)(C)(3).  

Subsection 17946.5 (a)(5)(D)  The current Subsection is deleted.  It is replaced, in part, by information contained in proposed Section 17945.3 (c)(7)(B)(4). 

Subsection 17946.5 (a)(5)(E) The current Subsection is deleted.  It is replaced, in part, by information contained in proposed Subsection 17945.3 (c)(7)(C)(3).  

Subsection 17946.5 (a)(6) The current Subsection is deleted.  It is replaced, in part, by information contained in proposed Subsection 17945.3 (c)(8).  The current subsection only requires a product manufacturer to submit the proposed methodology, not the other types of compliance data required to be submitted for other compliance options. 
Subsection 17946.5 (a)(6)(A) The current Subsection is deleted.  The floral industry has worked with the Department to develop a methodology that better reflects the industry's use of rigid plastic packaging containers.  The Department/industry developed method is found in proposed Subsection 17945.3 (c)(8)(B)(1).  

Subsection 17946.5 (a)(6)(B) The current Subsection is deleted.  It is replaced, in part, by information contained in proposed Subsection 17945.3 (c)(8)(B)(2).  

Subsection 17946.5 (a)(6)(C) The current Subsection is deleted.  It is replaced, in part, by information contained in proposed Subsection 17945.3 (c)(8)(B)(3). 
Subsection 17946.5 (a)(7) The current Subsection is deleted.  It is replaced, in part, by the Subsections in proposed Subsection 17945.3 (c)(7)(a)(4).  
Subsection 17946.5 (b)  The current Subsection is deleted.  It is replaced, in part, by information contained in proposed Subsection 17945.3 (a), (c) and (d).  These proposed subsections specify a product manufacturer must comply with one of the compliance options and specify the information that a product manufacturer is required to submit to demonstrate they comply with one or more of the compliance options.  The information required varies, depending on the compliance option.     
The proposed Subsection is added.  It replaces, in part, information contained in current Subsection 17944.5 (b).  The question “I am a product manufacturer. Must I petition the Board to verify that my rigid plastic packaging containers are exempt from the requirements of this Article?” is deleted.  At 2006-07 advisory group meetings, stakeholders said the question and answer format of the regulations was confusing.  Requirements have been amended to read, “To receive an exemption under paragraph (a)(3) and (a)(4) of this section, a product manufacturer, only during the compliance certification process, shall submit to the Department a written request containing the information below:”  This clarifies that product manufacturers may request an exemption for rigid plastic packaging containers used for insecticides, fungicides and rodenticides or hazardous materials by submitting specified written information.  These types of exemptions are not as easily identified as an exemption for a container containing food or drugs and the Department needs additional information to evaluate the requests.  The request for exemption can only be submitted during the compliance certification process.  Limiting product manufacturer exemption requests to the compliance certification ensures the number of requests received by the Department is manageable for a given certification cycle, the requests contain the information needed, and the requests are relevant to the pending certification cycle.

Subsection 17946.5 (b)(1) The proposed Subsection is added.  It replaces, in part, information contained in Subsection 17944.5 (b).  It requires a product manufacturer that requests an exemption for rigid plastic packaging containers used for insecticides, fungicides and rodenticides or hazardous materials to submit a description of the rigid plastic packaging container(s) for which the exemption is being claimed.  The Department needs this information to evaluate whether the container meets the definition of a rigid plastic packaging container.
Subsection 17946.5 (b)(2) The proposed Subsection is added.  It replaces, in part, information contained in Subsection 17944.5 (b).  It requires a product manufacturer that requests an exemption for rigid plastic packaging containers used for insecticides, fungicides and rodenticides or hazardous materials to submit the basis for requesting the exemption and include specific citations of any applicable federal regulations, any applicable registration numbers, any applicable Material Safety Data Sheets, or other supporting documentation.  The proposed Subsection addresses product manufacturers request for more clarity on what is required.  The Department needs the basis for the exemption to evaluate whether the request meets the requirements.  The basis may include the specific federal regulations; product registration numbers issued by the U.S. government to products such as pesticides, if the government finds that pesticide can be safely used; and Material Safety Data Sheets that summarize information on chemicals, chemical compounds and chemical mixtures and include instructions for safe use and potential hazards associated with a particular material or product. 
Subsection 17946.5 (b)(3)  The proposed Subsection is added.  It replaces, in part, information contained in current Subsection 17944.5 (b).  It requires the request for exemption include the contact information for the person to whom questions and a Department response should be sent.  It also requires that the documentation be submitted under penalty of perjury. The contact information is needed so the Department can communicate with the requestor.  The proposed Subsection adds a requirement that each product manufacturer’s request for exemption be signed under penalty of perjury and specifies the format of the signature.  This ensures the request is signed by an authorized representative of the company and the format is consistent with information required to be submitted by companies for other Department programs, such as the At Store Recycling Program: Plastic Carryout Bags and local government reports to the Department.
The proposed documentation to be submitted under penalty of perjury is consistent with the penalty of perjury format used in proposed Subsections 17945.3 (a)(3) and 17945.4 (f). 
Subsection 17946.5 (c) The Subsection is deleted.  It is replaced, in part, by information contained in proposed Section 17945.2, Compliance Certifications that covers the certification process in more detail.   
Subsection 17946.5 (d) The Subsection is deleted.  It is replaced, in part, by information contained in proposed Section 17948.1, Retention of Records, that specifies product manufacturer record retention requirements.     
SECTION 17947 AUDITING The current Section is amended. Department audits of certifications have been the subject of controversy.  Some product manufacturers say that other product manufacturers withhold key information from the Department that is essential make a final determination of compliance.  As written the Section relies on the evaluation of the information provided by the product manufacturer.  Other interested parties have expressed concerns that the auditing requirements do not follow standard auditing procedures and protocols which could be limit overall effectiveness of the law. Changes in subsections address the concerns. 

Subsection 17947 (a) The Subsection is amended. The question "Will the Board audit my certification" is deleted.  At 2006-07 advisory group meetings, stakeholders said the question and answer format of the regulations was confusing.  
In the first sentence the phrase ",or its agent," is added to clarify that the Department may designate an agent to conduct audits. The Department may choose to have another party with auditing expertise conduct audits.  The use of an agent helps to address concerns about past audits. The word "your" is deleted and replaced with the word "compliance".  Since the question about “my” certification is deleted, the word "your" is not grammatically correct and addition of the word "compliance"  clarifies the audit is of a compliance certification.

In the second sentence the phrase ",or its agent," is added to clarify that the Department may designate an agent to conduct audits. The Department may choose to have another party with auditing expertise conduct audits.  The use of an agent helps to address concerns that the auditing requirements do not follow standard auditing procedures and protocols which could be limit overall effectiveness of the law. The word "you" is deleted. Since the question about “my” certification is deleted, the word "you" is no longer grammatically correct.  The Sections describing supporting documentation for compliance certifications are changed from current Subsections 17946 and 17946.5 to proposed Subsections 17945.2, Compliance Certifications , and 17945.3, Product Manufacturer Certification Information where the requirements are now located. 


Subsection 17947 (b) The Subsection is amended. The question "How will the Board request supporting documentation?" is deleted.  At 2006-07 advisory group meetings, stakeholders said the question and answer format of the regulations was confusing. 
In the first sentence the word "information" is deleted and replaced with the word "documentation".  This is consistent with the use of the word documentation throughout proposed Subsections 17945.2, Compliance Certifications, and 17945.3, Product Manufacturer Certification Information.  The phrase ",or its agent," is added to clarify that the Department may designate an agent to conduct audits. The Department may choose to have another party with auditing expertise conduct audits.  The use of an agent helps to address concerns that the auditing requirements do not follow standard auditing procedures and protocols which could be limit overall effectiveness of the law.  The word "will" is deleted and replaced with the word "shall" to be consistent with the definition of must or shall in proposed Subsection 17943 (h).  The word "written" has been added to clarify that the Department will send a written, not an oral request.  The words "to you" are deleted.  Since the question about “my” certification is deleted, the words "to you" are no longer grammatically correct.  
The second and third sentences are combined to simplify the regulations.  The phrase "Board will list the information it needs and explain why the Board needs the information.  You will" is deleted. The requirements are now specified in more detail in proposed Subsections 17945.2, Compliance Certifications, and 17945.3, Product Manufacturer Certification information and sentence one of this Subsection requires the request be in writing.  The phrase "recipient of a request for documentation, shall" is added to replace the deleted phrase.  It clarifies that the party receiving the request for documentation is responsible for submitting a response within 60 days.  The word "postmarked" is deleted.  This clarifies that the Department may send a written request either a hard copy of a request, or electronically.  The words "on" and "Board's" are deleted because they are no longer correct with the change of the subject of the sentence to be "the recipient".
Subsection 17947 (c) The current Subsection is deleted.  The current Subsection states that an audit will be conducted based only on information a product manufacturer provides.  Some product manufacturers say that other product manufacturers withhold key information from the Department that is essential make a final determination of compliance.  Eliminating the requirement be based only on information provided by the product manufacturer helps to address the concerns. 

The proposed Subsection is moved from Subsection 17947 (d) and amended.  The question "What if I fail to provide requested information to the Board?" is deleted.  Additional amendments of this proposed Subsection eliminates unnecessary redundancy and do not substantially alter the existing requirements.  The amendments are necessary to be consistent with the format used throughout the proposed regulations.

Subsection 17947 (d) The Subsection is moved to proposed Subsection 17947 (c) and amended. 
SECTION 17948 PROPRIETARY, CONFIDENTIAL, OR TRADE SECRET INFORMATION The current Section is amended.  The phrase "Confidential, or Trade Secret" has been added to the title of the proposed section to be consistent with the topics covered in the proposed Section.  

Product and container manufacturers have, on numerous occasions, said that the current Section does not adequately address their concerns that data supplied to the Department in a compliance certification will be kept confidential.  Product and container manufacturers say if the reported information is disclosed, it can be used by competitors and put the manufacturer submitting the information at a severe economic disadvantage.  The current Section is not consistent with the requirements in Title 14, California Code of Regulations (14 CCR) Section 17041 et seq. related to the disclosure of any solid waste related confidential information collected by the Department.  These provisions are used for confidential information submitted for all solid waste programs.  For these reasons, all the current Subsections are deleted.
The Section is replaced with: “The public disclosure of records supplied to the Department pursuant to this Article that are, at the time of submission, claimed to be proprietary, confidential, or trade secret shall be subject to the disclosure provision in Title  14, California Code of Regulations, Division 7, Chapter 1, Article 4 (commencing with Section 17041).” This requirement is consistent with the Department's treatment of confidential information for other solid waste programs and will ensure that uniform confidential information requirements apply to all Department solid waste programs.

Subsection 17948 (a) The current Subsection is deleted.  It is replaced by proposed Section 17948.  The proposed section requires use of the requirements in Title 14, California Code of Regulations (14 CCR) Section 17041 et seq. related to the disclosure of any solid waste related confidential information collected by the Department.  These provisions are used for confidential information submitted for all solid waste programs and will ensure that uniform confidential information requirements apply to all Department solid waste programs.  
Subsection 17948 (a)(1)  The current Subsection is deleted.  It is replaced by proposed Section 17948.  The proposed section requires use of the requirements in Title 14, California Code of Regulations (14 CCR) Section 17041 et seq. related to the disclosure of any solid waste related confidential information collected by the Department.  These provisions are used for confidential information submitted for all solid waste programs and will ensure that uniform confidential information requirements apply to all Department solid waste programs.  
Subsection 17948 (a)(1)(A)  The current Subsection is deleted.  It is replaced by proposed Section 17948.  The proposed section requires use of the requirements in Title 14, California Code of Regulations (14 CCR) Section 17041 et seq. related to the disclosure of any solid waste related confidential information collected by the Department.  These provisions are used for confidential information submitted for all solid waste programs and will ensure that uniform confidential information requirements apply to all Department solid waste programs.  
Subsection 17948 (a)(1)(B)  The current Subsection is deleted.  It is replaced by proposed Section 17948.  The proposed section requires use of adopted requirements in Title 14, California Code of Regulations (14 CCR) Section 17041 et seq. related to the disclosure of any solid waste related confidential information collected by the Department.  These provisions are used for confidential information submitted for all solid waste programs and will ensure that uniform confidential information requirements apply to all Department solid waste programs.  
Subsection 17948 (a)(1)(C)  The current Subsection is deleted.  It is replaced by proposed Section 17948.  The proposed section requires use of the requirements in Title 14, California Code of Regulations (14 CCR) Section 17041 et seq. related to the disclosure of any solid waste related confidential information collected by the Department.  These provisions are used for confidential information submitted for all solid waste programs and will ensure that uniform confidential information requirements apply to all Department solid waste programs.  
Subsection 17948 (a)(2)  The current Subsection is deleted.  It is replaced by proposed Section 17948.  The proposed section requires use of the requirements in Title 14, California Code of Regulations (14 CCR) Section 17041 et seq. related to the disclosure of any solid waste related confidential information collected by the Department.  These provisions are used for confidential information submitted for all solid waste programs and will ensure that uniform confidential information requirements apply to all Department solid waste programs.  
Subsection 17948 (a)(2)(A)  The current Subsection is deleted.  It is replaced by proposed Section 17948.  The proposed section requires use of the requirements in Title 14, California Code of Regulations (14 CCR) Section 17041 et seq. related to the disclosure of any solid waste related confidential information collected by the Department.  These provisions are used for confidential information submitted for all solid waste programs and will ensure that uniform confidential information requirements apply to all Department solid waste programs.  
Subsection 17948 (a)(2)(A)(1)  The current Subsection is deleted.  It is replaced by proposed Section 17948.  The proposed section requires use of the requirements in Title 14, California Code of Regulations (14 CCR) Section 17041 et seq. related to the disclosure of any solid waste related confidential information collected by the Department.  These provisions are used for confidential information submitted for all solid waste programs and will ensure that uniform confidential information requirements apply to all Department solid waste programs.  
Subsection 17948 (a)(2)(A)(1)(a) The current Subsection is deleted.  It is replaced by proposed Section 17948.  The proposed section requires use of the requirements in Title 14, California Code of Regulations (14 CCR) Section 17041 et seq. related to the disclosure of any solid waste related confidential information collected by the Department.  These provisions are used for confidential information submitted for all solid waste programs and will ensure that uniform confidential information requirements apply to all Department solid waste programs.  
Subsection 17948 (a)(2)(A)(1)(b) The current Subsection is deleted. It is replaced by proposed Section 17948.  The proposed section requires use of the requirements in Title 14, California Code of Regulations (14 CCR) Section 17041 et seq. related to the disclosure of any solid waste related confidential information collected by the Department.  These provisions are used for confidential information submitted for all solid waste programs and will ensure that uniform confidential information requirements apply to all Department solid waste programs.  
Subsection 17948 (a)(2)(A)(1)(c)  The current Subsection is deleted.  It is replaced by proposed Section 17948.  The proposed section requires use of the requirements in Title 14, California Code of Regulations (14 CCR) Section 17041 et seq. related to the disclosure of any solid waste related confidential information collected by the Department.  These provisions are used for confidential information submitted for all solid waste programs and will ensure that uniform confidential information requirements apply to all Department solid waste programs.  
Subsection 17948 (a)(2)(A)(1)(d)  The current Subsection is deleted.  It is replaced by proposed Section 17948.  The proposed section requires use of the requirements in Title 14, California Code of Regulations (14 CCR) Section 17041 et seq. related to the disclosure of any solid waste related confidential information collected by the Department.  These provisions are used for confidential information submitted for all solid waste programs and will ensure that uniform confidential information requirements apply to all Department solid waste programs.  
Subsection 17948 (a)(2)(A)(1)(e)  The current Subsection is deleted. It is replaced by proposed Section 17948.  The proposed section requires use of the requirements in Title 14, California Code of Regulations (14 CCR) Section 17041 et seq. related to the disclosure of any solid waste related confidential information collected by the Department.  These provisions are used for confidential information submitted for all solid waste programs and will ensure that uniform confidential information requirements apply to all Department solid waste programs.  
Subsection 17948 (a)(2)(A)(1)(f)  The current Subsection is deleted.  It is replaced by proposed Section 17948.  The proposed section requires use of the requirements in Title 14, California Code of Regulations (14 CCR) Section 17041 et seq. related to the disclosure of any solid waste related confidential information collected by the Department.  These provisions are used for confidential information submitted for all solid waste programs and will ensure that uniform confidential information requirements apply to all Department solid waste programs.  
Subsection 17948 (a)(2)(A)(1)(f)(2)  The current Subsection is deleted.  It is replaced by proposed Section 17948.  The proposed section requires use of adopted requirements in Title 14, California Code of Regulations (14 CCR) Section 17041 et seq. related to the disclosure of any solid waste related confidential information collected by the Department.  These provisions are used for confidential information submitted for all solid waste programs and will ensure that uniform confidential information requirements apply to all Department solid waste programs.  
Subsection 17948 (a)(2)(B)  The current Subsection is deleted.  It is replaced by proposed Section 17948.  The proposed section requires use of adopted requirements in Title 14, California Code of Regulations (14 CCR) Section 17041 et seq. related to the disclosure of any solid waste related confidential information collected by the Department.  These provisions are used for confidential information submitted for all solid waste programs and will ensure that uniform confidential information requirements apply to all Department solid waste programs.  
Subsection 17948 (a)(2)(C) The current Subsection is deleted. It is replaced by proposed Section 17948.  The proposed section requires use of the requirements in Title 14, California Code of Regulations (14 CCR) Section 17041 et seq. related to the disclosure of any solid waste related confidential information collected by the Department.  These provisions are used for confidential information submitted for all solid waste programs and will ensure that uniform confidential information requirements apply to all Department solid waste programs.  

. 

Subsection 17948 (a)(3)  The current Subsection is deleted.  It is replaced by proposed Section 17948.  The proposed section requires use of the requirements in Title 14, California Code of Regulations (14 CCR) Section 17041 et seq. related to the disclosure of any solid waste related confidential information collected by the Department.  These provisions are used for confidential information submitted for all solid waste programs and will ensure that uniform confidential information requirements apply to all Department solid waste programs.  
Subsection 17948 (a)(3)(A)  The current Subsection is deleted.  It is replaced by proposed Section 17948.  The proposed section requires use of the requirements in Title 14, California Code of Regulations (14 CCR) Section 17041 et seq. related to the disclosure of any solid waste related confidential information collected by the Department.  These provisions are used for confidential information submitted for all solid waste programs and will ensure that uniform confidential information requirements apply to all Department solid waste programs.  
Subsection 17948 (a)(3)(B)  The current Subsection is deleted.  It is replaced by proposed Section 17948.  The proposed section requires use of the requirements in Title 14, California Code of Regulations (14 CCR) Section 17041 et seq. related to the disclosure of any solid waste related confidential information collected by the Department.  These provisions are used for confidential information submitted for all solid waste programs and will ensure that uniform confidential information requirements apply to all Department solid waste programs.  
Subsection 17948 (a)(4)   The current Subsection is deleted.  It is replaced by proposed Section 17948.  The proposed section requires use of the requirements in Title 14, California Code of Regulations (14 CCR) Section 17041 et seq. related to the disclosure of any solid waste related confidential information collected by the Department.  These provisions are used for confidential information submitted for all solid waste programs and will ensure that uniform confidential information requirements apply to all Department solid waste programs.  
SECTION 17948.1 Retention of Records The proposed Section is added.  It replaces, in part, information contained in current Subsection 17946.5 (d).  Records need to be retained so they are available if the Department audits a product manufacturer’s compliance certification.  The proposed Section and Subsections change the timeframe for retaining most records to three years, the most common timeframe for retaining other solid waste records.  They also change the timeframe for retaining records for the source reduction compliance option).  In past certification cycles, a product manufacturer that submitted a source reduction compliance certification often could not supply records for the non-sourced reduced containers when the source reduction occurred many years in the past.  The proposed section clarifies that records for source reduction compliance certifications need to be kept as long as source reduction is claimed.  The claims for source have also expressed concerns regarding the reasoning used by the Department to determine the type of records and length of time that supporting documentation and records are to be maintained by a product manufacturer following a certification cycle.

The proposed amendments to the Section address these and other concerns.  Finally, grammatical and/or punctuation amendments have been made to be consistent with the format used throughout the proposed regulations.
Subsection 17948.1 (a)  The proposed Section is added.  It replaces, in part, information contained in current Subsection 17946.5 (d).  Records need to be retained so they are available if the Department audits a product manufacturer’s compliance certification.  The number of years a product manufacturer is required to retain the records related to a compliance certification for any option other than the source reduction compliance option is changed from four (4) years in current Subsection 17946.5 (d) to three (3) years in this proposed Subsection.  Three (3) year record retention is consistent with requirements for other types of solid waste records retention.  Department audits will be started within three (3) years after a compliance certification is submitted, so records will be available for an audit.  
Subsection 17948.1 (b) The proposed Section is added.  It replaces, in part, information contained in current Subsection 17946.5 (d).  Records need to be retained so they are available if the Department audits a product manufacturer’s compliance certification.  In past certification cycles, a product manufacturer that submitted a source reduction compliance certification often could not supply records for the non-sourced reduced containers when the source reduction occurred many years in the past.  The proposed section clarifies that records for source reduction compliance certifications need to be kept as long as source reduction is claimed.  The proposed section clarifies that records for source reduction compliance certifications need to be kept as long as source reduction is claimed and for at least three (3) years thereafter.  Department audits will be started within three (3) years after a compliance certification is submitted, so records will be available for an audit.  
SECTION 17948.2 Advisory Opinions The proposed Section is added.  It is titled “Advisory Opinions”.  Product manufacturers have routinely requested determinations from the Department on whether a specific container meets the definition of an RPPC.  However, the current regulations only allow the Department to respond to such a request during a certification cycle.  There are thousands of product manufacturers and many of them have multiple products packaged within a rigid plastic container.  The Department does not have enough staff resources to determine whether a particular product packaging container must meet the rigid plastic packaging container requirements any time a product manufacturer requests a determination.  Limiting product manufacturer requests for advisory opinions to the precertification process (proposed Section 17945.1) ensures the number of requests received by the Department is manageable for a given certification cycle  and the requests are relevant to the pending certification cycle. This proposed Section outlines who can request a determination, how a request is to be submitted, and the timeline that a product manufacturer must meet.  It also specifies how the Department will process the request and Department timelines for responding to the request.  
Subsection 17948.2 (a) The proposed Subsection is added.  It reads: “A product manufacturer may request the Executive Director to provide written advice with respect to the product manufacturer’s compliance with this Article by submitting a written request to the Department’s legal office.”  Product manufacturers have routinely requested Department determinations on whether a particular product packaging container meets the definition of an RPPC.  The proposed Subsection allows product manufacturers to submit a request in writing and specifies requests are to be sent to the Department's legal office.  This will ensure the requests are received by the Department in a consistent manner.  
 Subsection 17948.2 (b) The proposed Subsection is added.  It reads “Written advice shall only be provided to product manufacturers that have been notified that they may be required to certify compliance with this Article.”   There are thousands of product manufacturers and many of them have a variety of products packaged within a rigid plastic packaging container.  The Department does not have enough staff resources to determine whether a particular product packaging container must meet the rigid plastic packaging container requirements any time a product manufacturer requests a determination.  This proposed Subsection allows product manufacturers to request a determination if they have been notified during the precertification process (proposed Section 17945.1, Precertification Process), that they may be required to certify compliance. The precertification process specifies that product manufacturers will be notified by March 1, that they may be required to certify compliance for the measurement period that corresponds with the calendar year in which the notice is mailed (proposed Subsection 17945.1 (c)).  This will notify product manufacturers while there are still nine months left in the measurement period to request an advisory opinion, make any changes to packaging containers, and prepare for the certification submittal.  Limiting product manufacturer requests for advisory opinions to the precertification process ensures the number of requests received by the Department is manageable for a given certification cycle and the requests are relevant to the pending certification cycle.

.

Subsection 17948.2 (c) The proposed Subsection is added.  It reads: “A request for written advice shall not be acted on by the Executive Director unless it is submitted in writing to the Department’s legal office within 60 days of the product manufacturer’s receipt of notification that it may be required to certify compliance with this Article pursuant to Section 17945.1 (c) and includes the following information.”  Product manufacturers have routinely requested determinations from the Department on whether a specific product packaging container meets the definition of a rigid plastic packaging container.  The proposed Subsection allows product manufacturers to request an advisory opinion if they are notified that they may be required to certify compliance,   The product manufacturer must send a request for an advisory opinion within 60 days of notification. The precertification notification will be sent to product manufacturers by March 1 (proposed Subsection 17945.1 (c).  Requiring product manufacturers to submit requests within 60 days of notification, will allow the Department to respond to those requests by the middle of the calendar year.  This will allow product manufacturers to make any changes needed to comply before the end of the calendar year measurement period.  This timeframe will also allow the Department to manage workload so that staff work on advisory opinions is completed before evaluation of compliance certifications begins. Limiting product manufacturer requests for advisory opinions to the precertification process ensures the number of requests received by the Department is manageable for a given certification cycle  and the requests are relevant to the pending certification cycle.

Subsection 17948.2 (c)(1) The proposed Subsection is added.  It reads “The name, title or position, and mailing address of the representative of the product manufacturer whose compliance is in questions; and”.  This information is necessary for the Department to ask any questions and direct future communication relating to the request for an advisory opinion.   This is consistent with contact information requested for product manufacturer precertification process in Subsection 17945.3 (a)(1), the Product Manufacturer Certification Information.   
Subsection 17948.2 (c)(2) The proposed Subsection is added. It reads:  “All the facts material to the consideration of the question or questions presented provided in a clear and concise manner, including studies or physical examples where appropriate.” The Department must have sufficient, relevant information to evaluate the request for an advisory opinion.  The written request must include the facts and physical samples of the product(s) packaging in question.  Many times a written description of a container does not provide the Department with enough information to make a decision as to whether that container meets the definition of an rigid plastic packaging container.  In some cases a photograph can be used in conjunction with a written description to evaluate a container.  In most cases, the written description along with a physical sample of the container will provide the Department with the information necessary to make such a determination. The proposed Subsection provides the Department with the container information needed for the Department to complete an analysis and address the question or questions raised by the product manufacturer.

Subsection 17948.2 (d) The proposed Subsection is added.  It reads: “If a written request for advice does not meet the requirements in subsection (c), the requestor shall promptly be notified of that fact in writing."  Should the submitted request for an advisory opinion not include the contact information and facts material to the consideration of the questions asked by the product manufacturer, including studies or physical examples, as specified in proposed Subsection 17948.2 (c) (1) and (2), the Department will be unable to issue an advisory opinion.  The product manufacturer needs to know what information is missing so they can resubmit complete information.  It specifies the Department will promptly notify the product manufacturer.  This reduces Department staff work on incomplete requests for advisory opinions and reduces the number of advisory opinions issued that say the Department did not receive sufficient information to issue an advisory opinion.  
Subsection 17948.2 (e) The proposed Subsection is added to read “The Executive Director shall issue a written opinion within 45 working days of receiving a request that meets the requirements of subsection (c).”  The proposed Subsection sets a 45-day deadline for the Department to issue a written opinion on a complete request for an advisory opinion.  This provides product manufacturers with a Department advisory opinion by the middle of the calendar year.  This will allow product manufacturers to make any changes needed to comply before the end of the calendar year measurement period.  This timeframe will also allow the Department to manage workload so that staff work on advisory opinions is completed before evaluation of compliance certifications begins.
SECTION 17948.5 Letters of Non-Objection The Section is amended.  The word "Note:" is deleted and the HISTORY is deleted.  Grammatical and/or punctuation amendments have been made to be consistent with the format used throughout the proposed regulations.
SECTION 17949 Violations and Penalties The current Section is amended.  The symbol "§" is deleted and replaced by the word "Section" to be consistent with the format used throughout the proposed regulations.  
Product manufacturers that were assessed penalties in past certification cycles said that the current methodology for calculating the penalty amount is confusing and difficult to understand.  They did not understand how the Department used the current penalty tables to determine the degree of noncompliance.  
The proposed amendments to the Section clarify: that container manufacturers that submit    certifications to a product manufacturer with false or misleading information are subject to the same penalties and fines as those imposed on product manufacturers; that product manufacturers will not be penalized for false or misleading information they receive from a container manufacturer; and formulas that will be used to determine the degree of noncompliance for each container line and provide spreadsheets with sample calculations.  
Subsection 17949 (a) The current Subsection is amended.  The question "What may result if I provide the Department with a false or misleading certification?" is deleted.  At 2006-07 advisory group meetings, stakeholders said the question and answer format of the regulations was confusing.  In the first sentence the word "Section" is added and the reference to Public Resources Code 42322 is deleted and replaced with a reference to Public Resources Code Section "42321".  The addition of the word section is consistent with the format used throughout the proposed regulations.  The citation of Public Resources code Section 42322 is incorrect.  That section refers to the penalty amount.  The correct citation is Public Resources Code 42321 that gives the Department the authority to refer providers of false and misleading information in a compliance certification to the Attorney General.  The phrase "made a determination" is deleted and replaced with the word "determining" consistent with the format used through the proposed regulations.  The word "certificate is deleted and replaced with the words "compliance certification" for consistent use of terminology throughout the proposed regulations.  The word "shall" is deleted and replaced with the word "may" to indicate that referral to the Attorney General is permissive, not mandatory.  
Subsection 17949 (b) The current Subsection is moved to proposed Subsection 17949 (c) and amended.  

The proposed Subsection is added.  It reads: “A container manufacturer that submits to a product manufacturer a certification with false or misleading information shall be subject to the same penalties and fines that are imposed upon product manufacturers.  A product manufacturer is not subject to any fine or penalty for not complying as a result of the submittal of false or misleading information by a container manufacturer.”  This addresses product manufacturers concerns that they are often dependent on container manufacturers’ certifications to determine compliance, and they may be penalized for false or misleading information provided by container manufacturers.  This proposed Section clarifies that container manufacturers, as well as product manufacturers, are subject to penalties for providing false and misleading information and that product manufacturers will not be penalized for being out of compliance if they have relied on false and misleading information provided by container manufacturers.  The proposed Subsection is consistent with PRC Subsections 42321.5 (a) and (b).

Subsection 17949 (c) The current Subsection is moved to proposed Subsection 17949 (d) and amended.  

The proposed Subsection is moved from 17949 (b) and amended.  The question "What may result if I do not comply with the program requirements?" is deleted.  At 2006-07 advisory group meetings, stakeholders said the question and answer format of the regulations was confusing.  Additional amendments have been made to make the proposed Subsection consistent with amendments made to PRC Section 42322(d).  The words, “of this Article” have been added to clarify that the violation referred to is related to this Article and rigid plastic packaging container requirements.   The words “Annually, on and after July 1, 1996,” have been deleted and replaced with “On or before July 1st of each year.”  This is consistent with the terms used throughout the proposed regulations.  Finally, the phrase, “of all violators of these requirements and the amount of the fines they were assessed” is deleted and replaced with “setting forth any fines or penalties that have been levied against a violator of this Article in the preceding calendar year for failure to comply with the requirements of this Article”.  This clarifies that the Department published list will be organized by calendar year and that the list is to be published for fines levied in the preceding calendar year.  Grammatical and/or punctuation amendments have been made to be consistent with the format used throughout the proposed regulations.
Subsection 17949 (d) The current Subsection is deleted.  The current Subsection addressed the degree of non-compliance using a point system.  The current “degree of noncompliance” point system determines the degree of noncompliance accounting for each container line and uses average weighting for calculating penalties.  The current table in the Subsection limits compliance points for the source reduction and postconsumer resin compliance options and rounds up to a single decimal place.  The caps on points for source reduction and post consumer material options and the single decimal point values on the current table made the calculated penalties less accurate than using formulas and using two decimal points in calculating compliance.  When large numbers of containers were involved, the rounding could make a significant difference in calculating penalties.   To address the issues with the use of the current table, it is replaced with a standard set of formulas and a compliance values system specified in proposed Subsection 17949 (f).  The proposed compliance values system allows the product manufacturer to receive credit for progress in meeting a compliance option by calculating the degree of compliance for each container line, converting the compliance values to “points” to allow comparison between compliance options, and using the compliance points to establish a weighted penalty for each container line.  
Proposed Subsection (d) is moved from Subsection 17949 (c) and amended.  The question "What are the penalties for not complying with program requirements?" is deleted.  At 2006-07 advisory group meetings, stakeholders said the question and answer format of the regulations was confusing.  The violation and penalty table in the proposed Subsection has also been amended to correct the references in the table so they refer to the correct sections of the proposed rigid plastic packaging container regulations.  

In row 1, column 2,  the words "rigid plastic packaging" are added before the words container requirements.  This clarifies that the penalties apply only to rigid plastic packaging containers.  In addition, the phrase "in accordance with Sections 17945.3 and 17945.5" is added to clarify that product manufacturer rigid plastic packaging container requirements are found in proposed regulations Section 17945.3, Product Manufacturer Compliance Certification Information, and Section 17945.5, Compliance Calculations and Formulas.  
In row 2, column 1, the number "17946" is deleted.  It is replaced with the number "17945.2".  Proposed Section 17945.2, Compliance Certifications, contains information in current Section 17946. 

In row 3, column 1, the number 17946" is deleted.  It is replaced with the numbers "17945.2"  and "17945.3".  Proposed Section 17945.2, Compliance Certifications, and proposed Section 17945.3, Product Manufacturer Compliance Certification Information contain the information in current Section 17946.   In row 3, column 2, the word "from" is deleted and replaced with the word "between" to be grammatically correct.

In row 4, column 1, the number 17946" is deleted.  It is replaced with the numbers "17945.2",  "17945.3" and "17945.4".  Proposed Section 17945.2, Compliance Certifications, proposed Section 17945.3, Product Manufacturer Compliance Certification Information. and proposed Section 17945.4, Container Manufacturer Certification Information, contain the information in current Section 17946.   In row 4, column 2, the phrase "or container manufacturer" is added to clarify that container manufacturers are also subject to penalties for providing false or misleading information in a  certification.

Grammatical and/or punctuation amendments have been made to be consistent with the format used throughout the proposed regulations, 
Subsection 17949 (e) The current Subsection is moved to proposed Subsection 17949 (g) and amended.  

The proposed Subsection is added.  It reads:  “For rigid plastic packaging container violations, the Department allows credit for progress towards meeting one or more of the compliance options.  Compliance values are converted to “points” which allows for comparisons of all compliance options, and are based on a weighted average calculation of progress towards compliance. “ 

This will allow the Department to determine the level of progress a product manufacturer has made in meeting one or more of the rigid plastic packaging container compliance options.  Product manufacturers said their efforts to comply were not being taken into account under the current “degree of noncompliance system” in current Subsection 17949 (d).  This section and proposed Subsection 17949 (f) address the product manufacturers’ concerns.
Subsection 17949 (f) The current Subsection is moved to proposed Subsection 17949 (h) and amended. 

The proposed Subsection is added.  It reads: “Once the Department has determined a product manufacturer’s rigid plastic packaging containers are not in compliance with Public Resources Code Section 42310, the Department shall apply the following calculations to compliance values calculated pursuant to (proposed) Section 17945.5 for each rigid plastic packaging container line to determine penalties for that specific line.  The individual penalties for each rigid plastic packaging container line shall then be added together to obtain a total penalty amount for that product manufacturer.”  The proposed compliance values system allows the product manufacturer to receive credit for progress in meeting a compliance option by calculating the degree of compliance for each container line, converting the compliance values to “points” to allow comparison between compliance options, and using the compliance points to establish a weighted penalty for each container line. The proposed Subsection addresses limits in accuracy of calculated penalties in past certification cycles.  It clarifies that the compliance values resulting from compliance calculations in proposed Section 17945.5 are the basis for determining the degree of compliance and will be used when determining penalties.  It also clarifies the Department will determine the degree of compliance and penalty for each container line separately, and add all of the penalties for separate container lines to determine the total penalty.  This is consistent with the requirement of Public Resource Code Section 42310 which states that, on average, all of a product manufacturer’s rigid plastic packaging containers must meet the rigid plastic packaging container requirements.
Subsection 17949 (f)(1) The current Subsection is moved to proposed Subsection 17949 (h)(1)(A) and amended.

The proposed Subsection is added.  It reads: “For rigid plastic packaging container lines whose compliance values are less than 25.00% PCM; less than 10.00% Source Reduction; or less than 5.00 uses/refills:” The proposed Subsection also includes the following formula:

The proposed Subsection clarifies that when a container line does not achieve the compliance value for each rigid plastic packaging compliance option (using the appropriate formulas proposed Section 17945.5, Compliance Formulas and Calculations), the Department will use the formula in this section.  This will be done when the compliance value for a rigid plastic packaging container line is less than:  25.00 percent postconsumer material (proposed Subsection 17945.5 (a); or 10.00 percent source reduction (proposed Subsections 17945.5 (c)(1)(B) or (c)(2)(B); or less than 5.00 replacement uses/refills (proposed Subsections 17945.5 (d)(3) and (e)(2).  
Using the total gram weight divided by sum total gram weight gives the relative contribution of the weight of the container line in question to total container weight.  This means if the container line is a smaller proportion of the product manufacturers total container weight, the proportion of the total penalty attributed to that container line will be smaller.  

The minimum penalty is $5,000 and the maximum penalty is $50,000 per the penalty table in proposed Subsection 17949 (d), so the equation starts with the maximum amount and will be reduced by the degree of compliance.  When a line is plotted with a minimum penalty of $5,000 and a penalty spread of $45,000 ($50,000-$5,000) on the Y axis compared to 0-25 compliance points on the X axis, the line starts at $50,000 for 0 (zero) compliance points and the  penalty is reduced by $1,800 for each full compliance point.  So, the next step in calculating penalties is to subtract $1,800.00.   The penalty for a container line may also be reduced by compliance points as calculated in proposed Subsection 17949 (f)(4)(C).  Compliance points are needed to convert the compliance values obtained using the calculations in Section 17945.5 to a standard basis.  Since the highest number needed to meet a compliance option is 25.00 (for percent postconsumer material), values for other compliance options are multiplied by a factor needed to convert those values to be comparable to 25.00.  For example, for compliance with source reduction option, the source reduction compliance value obtained using calculations in proposed Subsection 17945.5 (c)(1)(B) or (c)(2)(B) should be 10.00 percent.  To put source reduction compliance on the same basis as the 25 percent postconsumer compliance, you multiply the source reduction by 2.5, since 2.5 X 10 = 25.  
Subsection 17949 (f)(2) The current Subsection is moved to proposed Subsection 17949 (h)(1)(B) and amended.
The proposed Subsection is added.  It reads: “For rigid plastic packaging container lines whose compliance values are equal to or greater than 25.00% PCM; equal to or greater than 10.00% Source Reduction; or equal to or greater than 5.00 uses/refills:” The proposed Subsection includes the following formula:

The proposed Subsection clarifies that when a container line achieves the compliance value for each rigid plastic packaging compliance option (using the appropriate formulas proposed Section 17945.5, Compliance Formulas and Calculations), the Department will use the formula in this section.  This will be done when the compliance value for a rigid plastic packaging container line is equal to or more than:  25.00 percent postconsumer material (proposed Subsection 17945.5 (a); or 10.00 percent source reduction (proposed Subsection 17945.5 (c)(1)(B) or (c)(2)(B); or less than 5.00 replacement uses/refills (proposed Subsection 17945.5 (d)(3) and (e)(2).  So, product manufacturers will be given credit for achieving compliance and to the degree that the container line exceeds the required compliance values, the product manufacturer will receive additional credit and have a smaller overall penalty.  
Using the total gram weight divided by sum total gram weight gives the relative contribution of the weight of the container line in question to total container weight.  This means if the container line is a smaller proportion of the product manufacturers total container weight, the proportion of the total credit attributed to that container line will be smaller and the penalty will be reduced by a smaller amount.  

The minimum credit allowed is $0 and the maximum credit allowed is $50,000 per the penalty table in proposed Subsection 17949 (d), so the equation starts with the minimum amount and will be increased by the proportion in excess of compliance.  When a line is plotted to provide equal credit for compliance as for noncompliance, the minimum credit is $0, not $5,000 as it was for the minimum penalty, and the credit spread is $50,000 ($50,000-$0) on the Y axis compared to 25-50 compliance points on the X axis, the line starts at $0 for 25 compliance points and the credit is increased by $2,000 for each full compliance point.  So, the next step in calculating credit is to add $2,000.00. The credit for a container line is calculated using the formula in proposed Subsection 17949 (f)(4)(C).  Compliance points are needed to convert the compliance values obtained using the calculations in Section 17945.5 to a standard basis.  Since the highest number needed to meet a compliance option is 25.00 (for percent postconsumer material), values for other compliance options are multiplied by a factor needed to convert those values to be comparable to 25.00.  For example, for compliance with source reduction option, the source reduction compliance value obtained using calculations in proposed Subsection 17945.5 (c)(1)(B) or (c)(2)(B) should be 10.00 percent.  To put source reduction compliance on the same basis as the 25 percent postconsumer compliance, you multiply the source reduction by 2.5, since 2.5 X 10 = 25.  

Subsection 17949 (f)(3) The current Subsection is deleted.  It is very difficult to determine degree of cooperation or noncooperation when many container manufacturers are located overseas, are not subject to the rigid plastic packaging container requirements, and may not choose to supply the product manufacturer with the data needed for the product manufacturer to demonstrate compliance.  
The proposed Subsection is added to read: “Data Used in Penalty Calculation.  For each rigid plastic packaging container line item or rigid plastic packaging container line, as reported in the certification:”  The proposed Subsection clarifies the specific data the Department will use to calculate the penalties for noncompliance. This proposed subsection responds to product manufacturers’ concerns regarding consistency in calculating penalties.   

Subsection 17949 (f)(3)(A) The proposed Subsection is added.  It reads: “Individual rigid plastic packaging container gram weight;”.  The proposed Subsection specifies that product manufacturer supplied container gram weight data will be used by the Department to calculate the penalties for noncompliance.  It clarifies the Department will use consistent types of data in penalty calculations.   
Subsection 17949 (f)(3)(B) The proposed Subsection is added. It reads: “Number of rigid plastic packaging containers reported;”.  The proposed Subsection specifies that product manufacturer supplied number of rigid plastic packaging containers reported data will be used by the Department to calculate the penalties for noncompliance.  It clarifies the Department will use consistent types of data in penalty calculations.  
Subsection 17949 (f)(3)(C) The proposed Subsection is added.  It reads: “Percent postconsumer material, source reduction, number of refills, or number reuses for individual rigid plastic packaging container lines as calculated pursuant to (proposed) Section 17945.5.”  The proposed Subsection specifies that Department verified product manufacturer supplied calculations of percent postconsumer material, percent source reduction number of refills or number of reuses of individual rigid plastic packaging container lines will be used by the Department to calculate the penalties for noncompliance.  It clarifies the Department will use consistent types of data in penalty calculations.  
Subsection 17949 (f)(4) The current Subsection is moved to proposed Subsection 17949 (h)(1)(C).

The proposed Subsection is added.  It reads: “Steps to Calculate Penalties.”  The proposed Subsection specifies the steps the Department will take to calculate penalties for noncompliance.  This proposed Subsection clarifies the consistent method the Department will use to determine penalties.   
Subsection 17949 (f)(4)(A) The proposed Subsection is added.  It reads: “ Determining Total Gram Weight.

To determine the ‘total gram weight’ for each rigid plastic packaging container line item reported, the Department shall multiply the individual rigid plastic packaging container weight, in grams, by the number of those particular rigid plastic packaging containers.  

As shown in Sample 1 below, rigid plastic packaging container line 1, the rigid plastic packaging container weighs 55.00 grams, and there were 5,000,000 of those rigid plastic packaging containers sold into California. 55.00 grams is multiplied by 5,000,000 to obtain a ‘total gram weight’ of 275,000,000.00 grams for that particular rigid plastic packaging container.  The calculation shall be repeated for each rigid plastic packaging container line individually.”  

It explains the Department’s first step in calculating penalties, determining the “Total Gram Weight” for each rigid plastic packaging container line item reported.  It also provides an example in Sample 1  spreadsheet, to make it easier to understand.  This proposed Subsection is necessary to inform the product manufacturers of the Department’s methodology for determining total gram weight and that the total gram weight calculation will be repeated for each rigid plastic packaging container line.  This proposed Subsection clarifies the consistent method the Department will use to determine total gram weight.
Subsection 17949 (f)(4)(B) The proposed Subsection is added. It reads:  “Determining Sum Total Gram Weight.

To determine the ‘sum total gram weight,’ the Department shall add all “total gram weight” values for each container line to reach the “sum total gram weight” as demonstrated in column (C) line 11 in Sample 1 below, where the ‘sum total gram weight’ is 20,945,642,500.00 grams.”  It explains the Department’s second step in calculating penalties, determining the “Sum Total Gram Weight” for all rigid plastic packaging container line items reported.  It also provides an example, in Sample 1 spreadsheet, to make it easier to understand.  This proposed Subsection is necessary to inform the product manufacturers of the Department’s methodology for determining sum total gram weight and that the sum total gram weight calculation includes the total gram weight for each rigid plastic packaging container line.  This proposed Subsection clarifies the consistent method the Department will use to determine the sum total gram weight.
Subsection 17949 (f)(4)(C) The proposed Subsection is added.  It reads: “Converting Compliance Points.

To convert from percent postconsumer material, percent source reduction, or reuse or refill into compliance points, as calculated in Section 17945.5 for each container line item, the Department shall apply the following formulas: 

Postconsumer Material:
%PCM * (1.00) = Compliance Points
Source Reduction:

%SR * (2.50) = Compliance Points

Reuse / Refill:


#of uses * (5.00) = Compliance Points

Example:

Postconsumer Material:
9.00 * (1.00) = 9.00 Compliance Points

Source Reduction:

7.58 * (2.50) = 18.95 Compliance Points

Reuse / Refill:


4.00 uses * (5.00) = 20.00 Compliance Points”
It explains the Department’s third step in calculating penalties, converting compliance values to compliance points for each rigid plastic packaging container line items reported. It also provides an example, to make it easier to understand.   To calculate a weighted average, the value (either noncompliance or compliance) for each container line also needs to be converted using by compliance points as calculated in proposed Subsection 17949 (f)(4)(C).  Compliance points are needed to convert the compliance values obtained using the calculations in Section 17945.5 to a standard basis.  Since the highest number needed to meet a compliance option is 25.00 (for percent postconsumer material), values for other compliance options are multiplied by a factor needed to convert those values to be comparable to 25.00.  For example, for compliance with source reduction option, the source reduction compliance value obtained using calculations in proposed Subsection 17945.5 (c)(1)(B) or (c)(2)(B) should be 10.00 percent.  To put source reduction compliance on the same basis as the 25 percent postconsumer compliance, you multiply the source reduction by 2.5, since 2.5 X 10 = 25.  This proposed Subsection clarifies the consistent method the Department will use to determine compliance points.
This calculation replaces the Rigid Plastic Packaging Container Compliance Point System table in current 17949 (d) with formulas that allow more accurate penalties because the penalties are not tied to caps for source reduction and postconsumer material in the current table and are not limited to use of a single set of points with a single decimal point that resulted in less accurate penalties due to rounding.  
Subsection 17949 (f)(4)(D) The proposed Subsection is added.  It reads:  “Penalty Per Product Line

To determine penalties per product line the Department shall input the values for weight of each container, in grams, in the product line; number of containers in the product line;  Sum Total Gram Weight; and Compliance Points into the equations set out in subsections (f)(1) and (f)(2).

Sample 1 as demonstrated in column H, line 1 of the spreadsheet below:



”

 It explains the Department’s fourth step in calculating penalties, determining the penalty per product line reported.  It also provides an example within the section and refers to a spreadsheet, “Sample 1”, to make it easier to understand.  This proposed Subsection is necessary to inform the product manufacturers of the Department’s methodology for determining the penalty for each container line and that the penalty calculation will be repeated for each rigid plastic packaging container line.   It uses the calculations in each of the proposed Subsections 17949 (f)(4)(A-C),  gram weight per container, number of containers, sum total gram weight and compliance points. This proposed Subsection clarifies the consistent method the Department will use to determine the penalty per product line reported.
Subsection 17949 (f)(4)(E) The proposed Subsection is added  It reads: “ Total Weighted Penalty

To determine the ‘Total Weighted Penalty’ the Department shall add each rigid plastic packaging container line’s penalty. In Sample 1, the ‘Total Weighted Penalty’ is $24,783.82.”

It explains the Department’s fifth step in calculating penalties, determining the total weighted penalty for all rigid plastic packaging container line items reported. It also provides an example within the section and refers to a spreadsheet, “Sample 1”, to make it easier to understand. The proposed Subsection is necessary to inform the product manufacturers of the Department’s methodology for determining the total penalty a product manufacturer could face, for all products lines reported.  This proposed Subsection clarifies the consistent method the Department will use to calculate the total weighted penalty.
Subsection 17949 (g) The proposed Subsection is moved from current Subsection 17949 (e) and amended.  The question “For violation (2) what criteria will be used to determine penalties for certifications submitted late?” is deleted.  At 2006-07 advisory group meetings, stakeholders said the question and answer format of the regulations was confusing.  The word “will” is deleted and replaced with the word “shall”  consistent with the definition of “must or shall” in proposed Subsection 17943 (h). 
Subsection 17949 (h) The proposed Subsection is moved from current Subsection 17949 (f) and amended.  The question “Are there mitigating factors that the Administrative Law Judge or Department may consider in reducing the penalty amount for any violation?” is deleted.   At 2006-07 advisory group meetings, stakeholders said the question and answer format of the regulations was confusing.  
Subsection (h)(1) The proposed Subsection is moved from current Subsection 17949 (f)  and amended. The words “Yes. The” are deleted because they do not make sense once the question in current Subsection 17949 (f) is deleted.   The phrase “factors in modifying or reducing penalties for violations, such as,” is added.  With the deletion of the question, this phrase is needed to include the primary purpose of the subsection in the remaining text.  The word “considering” is deleted to make the sentence grammatically correct.  The phrase “, as provided by the product manufacturer” is deleted. Other parties, including Department staff, may have evidence related to the factors that the Administrative Law Judge or the Department decision maker may choose to consider.  

Subsection 17949 (h)(1)(A) The proposed Subsection is moved from current Subsection 17949 (f)(1) and amended.  To clarify that the regulations are focused on California markets, the term, “in California” is added. This clarifies that when looking at mitigating factors for penalty reduction, the focus is on California diversion and sustainable markets, not national or worldwide markets. Grammatical and/or punctuation amendments have been made to be consistent with the format used throughout the proposed regulations. 

Subsection 17949 (h)(1)(B) The proposed Subsection is moved from current Subsection 17949 (f)(2) and amended.  The phrase “of company” is deleted and replaced with the phrase “of the product manufacturer”.  The current Subsection was unclear whether it was product manufacturer size or container manufacturer size information that would be considered.  Grammatical and/or punctuation amendments have been made to be consistent with the format used throughout the proposed regulations. 

Subsection 17949 (h)(1)(C) The proposed Subsection is moved from current Subsection 17949 (f)(4) and amended.  Only grammatical and/or punctuation amendments have been made to be consistent with the format used throughout the proposed regulations.  

Subsection 17949 (h)(1)(D) The proposed Subsection is moved from Subsection 17949 (f)(5) and amended.  The phrase “Good faith efforts to comply with this Article, including” is added.  This addition clarifies that the Administrative Law Judge or the Department may consider good faith efforts made by the product manufacturer, not just whether the product manufacturer was in full compliance, when determining penalties.
Grammatical and/or punctuation amendments have been made to be consistent with the format used throughout the proposed regulations.  
Subsection 17949 (h)(1)(E)  This proposed Subsection is added.  It reads: “The economic advantage of not complying with this Article.”  One of the primary benefits to a product manufacturer of not complying with the rigid plastic packaging container requirements is that they gain an economic advantage over competitors by not incurring compliance costs.  This proposed Subsection clarifies that the Administrative Law Judge or the Department may consider the economic advantage gained by a product manufacturer not complying with the regulations when considering factors in modifying or reducing penalties for violations.   
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