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P R O C E E D I N G S

APRIL 8, 2011





      10:11 A.M.



PROGRAM MANAGER VAN KEKERIX:  Good morning.  My name is Lorraine Van Kekerix and I am the Branch Chief of the Waste Evaluation and Enforcement Branch at the Department of Recycling.  Welcome to the Public Hearing to Receive Comments on the Proposed Regulations for Rigid Plastic Packaging Container Regulations (RPPC) Rulemaking.  We will refer to Rigid Plastic Packaging Containers as RPPC’s for the remainder of the hearing, so we don’t all have to say “Rigid Plastic Packaging Container” all the time.  



Just some information about our facilities today.  There are restrooms on the fifth floor here, the Men’s Room is located just outside of our meeting room, at the corner of the two halls, and the two Ladies Rooms are located one at each end of each hallway, so the women will have to walk down towards the end of the hall.  



We have some safety announcements that we need to make at the start of each meeting.  In the event of a fire alarm, we are required to evacuate this room immediately.  We have three exits from the building, all are stairs.  The closest stair is in the corner where the two halls meet.  Please take your valuables with you and do not use the elevators.  We will exit down the stairs and follow the instructions we are given; we will either relocate on the first floor, or we will possibly be sent across the street to Cesar Chavez Park.  If you cannot use the stairs, you will be directed to a protective vestibule inside the stairwell.  And that concludes our building safety announcements.  


The purpose of today’s hearing is to provide an additional opportunity for interested parties to provide oral and/or written comments.  Written comments already submitted are part of the rulemaking record and it is not necessary to repeat those comments that have been submitted and received by Cal Recycle.  Anyone wishing to comment should fill out the speaker slip, which was passed around, and hand them to Shannon who is over here in the corner.  



People participating via Go to Meeting will be using the chat function of Go to Meeting to provide their comments.  Everyone that is here in the meeting room has signed in downstairs and provided information that we will use to make sure that you get copies of future regulations revisions.  People participating via Go to Meeting are requested to provide staff with any changes to their contact information so that they also will get future regulations revisions.  At the end of the hearing, staff will discuss the next steps regarding the proposed regulations and the public hearing will be closed.  Because it has been some time since the last presentation regarding the regulations, we will start with a brief review of the rulemaking process to date and highlight some of the key proposed changes.  



The informal rulemaking process began in 2007, and the Waste Board staff held Advisory Committee Meetings on April 17th and May 16th, and held a workshop for a larger stakeholder group on June 26th of 2007.  The Waste Board staff considered the comments offered by the Advisory Committee and stakeholders and prepared additional revisions to the regulations.  


This version of the proposed regulations was sent out to the Advisory Committee for an additional two-week review and comment period, which ended on September 4th, 2007.  Staff considered the review comments received from the Advisory Committee, made additional revisions, and posted that on the website for the November 7th, 2007 Permitting and Compliance Committee, and requested the Permitting and Compliance Committee to direct staff to begin formal rulemaking.  On November 7th, 2007, the Permitting and Compliance Committee directed staff to make some additional revisions and begin the formal rulemaking process.  At the request of a number of stakeholders, the regulations that were released for the 45-day comment period only have a small number of changes from the version that was considered by the Permitting and Compliance Committee.  



Staff followed Committee direction and removed resin switching as a source reduction compliance option and clarified the alternative compliance method was available only to entities contracting with companies under the same corporate ownership.  At the request of CalRecycle’s Acting Director, Mark Leary, the term “Board” throughout the proposed regulations was replaced with “Department” to reflect changes in the law that restructured the former Waste Board.  



Due to staff turnover issues with obtaining product manufacture and container manufacture information for the Economic Impact Study that is required to begin the rulemaking process, and delays in Control Agency review of that Economic Impact Study, the start of the formal rulemaking was delayed until February 11th, 2011.  The 45-day comment period ended on March 28th, 2011, and this is the hearing for the 45-day comment period.  



At this time, I would like to introduce Kathy Marsh, Supervisor for the Jurisdiction and Product Compliance Unit.  Kathy will not be covering all the changes in the Proposed Revised Regulations, but will provide you with a summary of key proposed revisions.  Kathy? 



RECYCLING SPECIALIST I MARSH:  Good morning.  The issues and concerns staff is addressing within the proposed regulations for the RPPC Program are the modification of key definitions, asset by statute, due to the changes within the laws that were passed in 2004 and 2006, and developed through several interested parties’ meetings that were held throughout 2007.  


Between the meetings and the new legislation, three new sections were developed within the proposed regulations.  They are:  the Alternative Container Compliance Methods section, new to the law as of 2006, a Pre-Certification Notification process as developed through the stakeholder meetings, and an Advisory Opinion from the Director on whether or not containers are regulated, which was developed through the stakeholder meetings, as well.  



The key proposed and/or revised issues are within the California Code of Regulations Title 14.  The proposed definitions are:  Post Consumer Material 17943(l), Product Manufacturer Subsection 17943(o), Reusable Container 17943(r), RPPC 17943(t), Source Reduced Container Subsection 17943(w), and the proposed new sections are:  Alternative Container Compliance Method 17944.1, Pre-Certification Process 17945.1, and the Advisory Opinion 17948.2.  For future readers of this transcript, I will announce each subsection and section title before I provide my statement for it.  



Postconsumer Plastic.  For the proposed Post- Consumer Plastic definition, 17943(l), the discussions at the various 2007 workshops identified the Post-Industrial Plastic, also known as Secondary Material, is rarely thrown away, rather, it is usually reused or sold to either another company or to re-processors.  Former California Integrated Waste Management Board staff also identified several other minimum content laws that have definitions of Postconsumer Material that do not include Post-Industrial Material. 


Product Manufacturer.  For proposed definition of Product Manufacturer, 17943(o), statute places responsibility for compliance with RPPC requirements on the producer generator of the product offered for sale in California.  The proposed regulations change how a product manufacturer is identified and requires CalRecycle to consider ownership of the brand name, as well as the company that has primary control over product design and container specifications.  



Reusable Container.  The Reusable Container definition, 17943(s), is further defined as a RPPC that stores a replacement product sold by the same manufacturer, which replenishes the contents of the original RPPC, and a reusable RPPC does not permanently store their original product.  



Definition of an RPPC.  The proposed regulatory definition of a RPPC is 17943(t), addresses inequities in how virtually identical containers are treated under the current regulations.  The proposed definition also clarifies RPPCs include relatively inflexible containers, but not film packaging, so that RPPC may be capable of being folded or collapsed, as long as it retains its shape while holding the product inside.  I will now show a couple of examples of the closure and other RPPC issues that the proposed regulations address.  Here is an example of virtually identical containers, but one is heat sealed and currently not regulated, while the other is not heat sealed and is regulated.  The heat sealed product could be counted as a RPPC once the proposed regulations are in place.  Here is another example of the similar containers treated differently within the regulations.  One handle is metal, while the other is plastic.  Currently, the metal handled container is excluded from this certification process.  As noted before, staff is proposing the revised definition to create a more level playing field.  



Source Reduction.  Within the proposed definition of Source Reduction, 17943(w), the changes clarify that similar RPPCs are alike in shape, volume, and concentration when complying through source reduction for a particular type of RPPCs.  At the November 2007 Permitting and Compliance Committee Meeting, the former Board relied on Public Resources Code 42301(j)(2)(c) and directed staff to remove resins which is changing the resin type such as from HDPE to polypropylene as a source reduction compliance option.  The Board also said that resins would be discussed further during the formal rulemaking process.  



Alternative Container Compliance Method. The Alternative Container Compliance Method, 17944.1 has been added due to Senate Bill 1344 (Chesboro), Chaptered in 2006, and the proposed regulations mirror the statutory provision.  In order for a product manufacturer to utilize this compliance option, it must demonstrate compliance through its actions or actions of another company under the same corporate ownership.  The amount of postconsumer material used must meet statutory requirement of at least 25 percent postconsumer material.  


Pre-Certification Process.  The proposed changes within the Pre-Certification Process, 17945.1, will increase the amount of time a product manufacturer will be able to prepare for a certification cycle.  Currently, CalRecycle gives product manufacturers a six-month advance notice.  Based on stakeholder input at the informal regulations workshops, CalRecycle has increased that to two years.  Year One, CalRecycle will send a letter to the product manufacturer that they are in a pool and may be randomly selected to certify for the following year.  In Year Two, a portion of the pool will be notified that they must submit a certification for the current year, but not until the following year.  



Advisory Opinions Process.  The Advisory Opinions Process, 17948.2, is another proposed change in the regulations, which was identified during the workshop process.  It establishes a new process for a manufacturer to request advisory opinions from the Director regarding its compliance status.  Requests can be submitted during the pre-certification process only after receiving a notice by March 1st, from CalRecycle that the company may be required to demonstrate compliance for that measurement period.  Requests must be submitted in writing, within 60 days of receiving the first CalRecycle Notice.  The Director must issue an opinion within 45 working days of receiving the request.  



So, in summary, the proposed changes will help level the playing field, divert RPPCs from the waste stream, further develop and support the collection infrastructure and markets for postconsumer material, and establish procedures to improve the compliance process.  



RECYCLING SPECIALIST I O’SHAUGHNESSY:  Thank you, Kathy, for that summary of Key Proposed Revisions.  Kathy’s presentation will be available on the website, we’re hoping, later next week, in coordination with our Web Publishing staff. 



My name is Trevor O’Shaughnessy, Section Chief of the Jurisdiction Product and Tire Compliance Section.  At this time, I would like to begin the Public Hearing.  


As was stated earlier, today’s hearing is to provide additional opportunity for interested parties to provide oral and written comments.  Written comments already submitted are part of the rulemaking record, it is not necessary to repeat those comments that have already been submitted and received by CalRecycle.  


The format for today’s public hearing is as follows.  CalRecycle staff is here to listen and record your comments and feedback.  Staff may clarify whether a requirement is included in the proposed regulations, or ask for clarification of an acronym or term; but, since this is your opportunity for us to hear from you, staff will not debate reasons for or against changes to the proposed regulations.  



A reporter is here to generate a transcript of the  hearing.  We have in the back of the room, or, excuse me, to the side of the room, a Speakers List.  If you have not already submitted your speakers list, we do request that you submit them to Shannon here at the front of the room, and once we receive them, we will begin to call you and introduce you to come forward to the podium and make your statements.  



For those that are participating via the Go to Meeting, we do request that when you approach the podium, to state your name and who you represent for the record.  For those that are participating via the Go to Meeting, enter any comment or changes using the chat function of the Go to Meeting service.  Once we receive the comment, we will read them into the record at the appropriate time.  



As was stated, please start your comments by stating your name and who you represent.  If you brought written comments to the hearing, please provide them to Kathy Marsh, next to the podium, so that we can include those into the record.  At this time, we’ll collect any comments, or if there is an individual at the Go to that has submitted.  



RECYCLING SPECIALIST I MARSH:  Trevor, while we’re gathering those, I would like to go ahead and enter into the record an email that we received from Mr. Kurt Van Ulmer from Sashco, and he had sent us some information on the RPPC law exemption case for caulking tubes with re-sealable caps. 



RECYCLING SPECIALIST I O’SHAUGHNESSY:  Thank you, Kathy.  The first one that we have would be Mark Murray. 



MR. MURRAY:  Hi folks, Mark Murray with the environmental group, Californians Against Waste.  We’ve provided written comments, and I don’t want to go through all the details in that, but I want to make sure that I’m communicating that we are in support of the vast majority of the proposed changes, we think that these changes will improve and update the law.  I think that these changes make the regulations more consistent with statute and allow for, as you described, a more even playing field implementation.  



When this law was first implemented, we were at the very beginning and there were a lot of containers to go after, and we didn’t have a strong postconsumer recycled plastic infrastructure here in California to utilize this material, and so it was, you know, maybe it’s our fault for not pushing on some of these waivers, exemptions, that were allowed under the regulations.  I think it is time that those now be cast aside and we focus on full implementation of the law and this even playing field.  With regard to the questions, the question of resin switching, we think that the proposed regulations are now consistent with the statute with regard to not making a change in material type.  That said, the most important provision in the statute with regard to this question of resin switching is, does a change in material negatively impact the recycling of that container?   And the examples that we keep using is this change from high density polyethylene polypropylene, but clearly that’s going to have a negative impact on recycling.  High density polyethylene is the most – one of the most – recyclable plastics in the State of California.  Every single curbside recycling program in the State accepts high density polyethylene, we have a strong infrastructure for utilizing high density polyethylene in California; the same doesn’t exist for polypropylene.  So, whether one allows or doesn’t allow resin switching, polypropylene doesn’t meet the recycling test in the statute.  So, just in terms – since we keep mentioning that as an example….  



The one item that I did want to point out that we have – I’m not sure how to say this – concern, but where maybe the regulations go a little too far, is this question of rigid plastic containers that are holding a product, that product, if they’ve been filled, that product goes to a distribution center, or it goes to a retailer, and then that product has to be destroyed because it’s either – there’s no longer a market for it because it’s out of date, or some other reason.  Those containers, sometimes they’re at the distribution center and they get collected whole and get sent back to the manufacturer.  But, often times, that obsolete determination happens at a retailer.  That retailer recycles those containers along with, or disposes them, along with the other waste that they’re generating.  I think it’s impossible to make a distinction with obsolete containers as to whether or not they were a postconsumer in that – and end-consumer actually utilizes those, or whether the consumer was simply the retailer and the retailer put it in their disposal container or their recycling bin.  


So, with regard to the proposed changes to the definition of postconsumer, we are supportive of most of the strike-outs, but we would support retaining the provision that calls containers that hold obsolete or unsold products, keeping them in the definition of postconsumer.  So, that’s really the only specific change we have to the proposed regulations and, again, very much have gone through all of them, really appreciate the work that you’ve done, we know it’s been a long process and we’re really looking forward to full implementation of the law with these changes.  Thanks. 


RECYCLING SPECIALIST I O’SHAUGHNESSY:  Great, thank you, Mark.  Next, I have Pansy Leo.  



MS. LEO:  Hello, everyone.  I’m Pansy Leo from Ropak Packaging and we’re headquartered in Fountain Valley, California.  We’re one of the largest manufacturers of rigid plastic shipping containers in North America and we’re members of the PSCI, which is the Plastic Shipping Container Institute, and the APR, as well.  



The plastic containers we produce are stand-alone packaging that’s used to protect the contents under difficult conditions of high heat, humidity, and cold, during transportation and warehousing when we’re storing these palettes of products two or three layers high.  As standalone packaging, it has to meet various stringent performance criteria such as drop impact and top load performance, and it is the container manufacturer who’s liable if the packaging does not perform.  And in our industry, performance equates to safety.  



The performance of plastic containers is tied directly to the quality and consistency of the resin that we use.  Our injection molded rigid plastic shipping containers are made with either injection grade HDPE, or polypropylene resin.  In terms of HDPE PCR material, it is material recycled from low molded milk jugs that is commonly available, which is fractional melt resin.  And, when combined with our injection grade HDPE material, it adversely affects performance; it results in weaker, more brittle containers that are unable to comply with the necessary fit, form and function that’s required by industry and regulatory agencies.  And, as a matter of fact, PSCI did submit a report from Exxon Mobile Chemical that showed this data.  



The demand that we have for injection grade PCR is large, since this affects all the containers that we manufacture between eight ounces and five gallons, and not just only to those pails that are segregated to the ones we know that’s destined for sale in California.  Since it’s virtually impossible for us to control and track which containers eventually end up for sale in California due to our expensive distribution system, Ropak, along with other container manufacturers of the PSCI cannot find sufficient quantities of injection grade HDPE and polypropylene PCR in the marketplace today to meet this RPPC compliance option of incorporating 25 percent PCR material.  


This segues to one major change that we are opposed to, which is not allowing using an alternative resin as a means to achieve at least 10 percent source reduction.  CalRecycle has defined Waste Reduction as the preferred approach to waste management.  It is at the top of the hierarchy for environmental mantras of “Reduce, Reuse, and Recycle.”  It is well known in our industry that switching from HDPE to polypropylene allows for maximum source reduction due to the physical chemical properties of polypropylene vs. HDPE.  For example, polypropylene has a lower specific gravity and it’s a stiffer resin resulting in approximately 25 percent better top load performance than HDPE.  So, as a result, we can use less polypropylene material to manufacture containers to reach a comparable top load performance to the heavier duty HDPE container.  



Another advantage is the production per count of polypropylene resin results in less CO2 emissions, 1.34 pounds of CO2 vs. 1.48 pounds of CO2 for HDPE.  And this is based on the ACC 2007 report entitled “Cradle to Gate Lifecycle Inventory of Nine Classic Resins and Two Polyurethane Precursors.”  



Ropak launched a breakthrough technology in 2008 with its patent pending diamond weed line of containers where we incorporate a diamond lattice structure on the internal walls of the container and, when used in conjunction with polypropylene resin, it allows us to source reduce a comparable HDPE container anywhere from 20-35 percent, and reduce greenhouse gases up to 43 percent.  And these claims have been verified by an objective third party.  


We have spent tens of millions of dollars to develop and prove out this technology.  If the regulations do not allow us to achieve source reduction by switching to polypropylene resin, then it will be extremely difficult for us to recoup our business investment and to help product manufacturers be compliant with the regulations since, as stated earlier, injection grade PCR material is not available in sufficient quantities and, therefore, is not a practical viable option.  One cannot ignore the source reduction achieved with an alternate resin still leads to a significant reduction in greenhouse gases, which is a major legislative intent as evidence by the passage of California’s Global Warming Solutions Act of 2006.  



Our industry needs a source reduction option with alternate resins in order to compete with other packaging formats, such as cartons or flexible pouches that are much lighter in weight.  Product manufacturers can switch from a heavier rigid plastic shipping container to a lighter weight carton and use it for corporate averaging, as a compliance option.  If we are limited in this pursuit, our markets will be threatened by alternative packages that weigh significantly less and we will be regulated out of business.  Thank you.  



RECYCLING SPECIALIST I O’SHAUGHNESSY:  Thank you.  Tim Shestek, please. 



MR. SHESTEK:  Good morning, Tim Shestek with the American Chemistry Council.  Just for the record, ACC was a signatory to some written comments that were submitted earlier along with the California Chamber of Commerce, California Manufacturers and Technology Association, California Grocers Association, Consumer Specialty Products Association, American Cleaning Institute, Toy Industry Association, Tech America, California Retailers Association, Santa Barbara Technology and Industry Association, and the Information Technology Industry Council.  I don’t want to repeat all of the comments that we had submitted on March 28th, but I do want to highlight a couple of changes that we think are important, several areas where there are proposed definitional changes, including definitions for the Rigid Plastic Packaging Container definition, Reusable Container, Postconsumer Material, and Source Reduced Container, are of significant importance to all the Associations and member companies that were signatories to our written comments.  


We are opposed to those changes because, in our view, they are inconsistent with the existing enacted statute, run counter to some of the broader environmental goals and objectives of the state, you’ve heard recently from Pansy about waste minimization, greenhouse gas reductions, and in our view those changes would run counter to those objectives, and ultimately these regulations would unnecessarily impose new regulatory burdens on product manufacturers.  A couple of examples, again, it is our view that the proposed regulations would unnecessarily penalize the product manufacturer that moves from one specific resin to another, even though that switch would result in utilization of less material and is more resource efficient.  



The proposed change of the definition of Reusable Container would, in our view, unnecessarily impact a number of RPPCs such as hardware, tools, office products, where consumers routinely use that package to store the original product, not necessarily to replenish the contents of the original package.  



Other policy issues that we believe need to be addressed include the additional time for product manufacturers to respond to certification requests, and we think that ought to be extended to at least 120 days.  The current regulations contain a provision that automatically provide a 12-month waiver for newly introduced products.  We believe that should be retained.  The proposed changes add an additional requirement for manufacturers of insecticides, pesticides and hazardous materials to submit a request for an exemption.  Even though those products are exempt from the law, we think that proposed change is unnecessary to be deleted.  And finally, the regulations should, in our view, provide adequate notice and lead time so the product and container manufacturers can understand and comply with any future regulatory changes.  



Bear in mind that these proposed changes could impact hundreds of products, may require companies to alter the design of particular packages, and designing and ordering containers and filling those containers in the manufacturing process cannot be realistically completed in a short timeframe.  And furthermore, many product manufacturers may have existing contractual obligations with container suppliers for existing inventory of products.  In our view, the final regulations should recognize the reality of the private sector marketplace.  We appreciate the opportunity to provide these verbal comments today and look forward to reviewing the Department’s response to our written comments.  Thank you.  



RECYCLING SPECIALIST I O’SHAUGHNESSY:  Thank you.  Our next speaker, Randy Pollack.  



MR. POLLACK:  Good morning.  My name is Randy Pollack and I’m here today on behalf of consumer product companies and manufacturers.  For the past 15 years, I’ve been actively involved with the RPPC Program.  I’ve represented and assisted numerous companies to comply with the law through the certification process, and defended companies who were subject to enforcement actions by the State of California.  I also served on the Advisory Board that was initially convened to review the regulations, to make changes that would make this program more effective and fair.  Unfortunately, these regulations do not accomplish this goal in several respects.  While I’ve submitted written responses to the proposed changes, I’d like to discuss in further detail the significant impacts these changes will have on businesses based in California and those who market their goods here.  


One of the most significant changes that the regulations has done is vastly expanding the program where it will now include all heat-sealed clamshells and other containers as part of the Section 17943(t)(1).  While I understand the rationale of leveling the playing field, what I see is opening up the program to more than 350 million additional containers.  I would ask whether the department has undertaken any studies.  A lot of clamshell certification forms have been reported to determine whether they are in compliance.  I believe this is important because I believe that it is very difficult for most of the blister packs and clamshells that are out there to meet the law.  In many instances, they cannot be source reduced because of the light weightness [sic] already; additionally, many times postconsumer resin cannot be contained in it due to clarity issues and integrity of the container.  


Until these questions are answered, I believe that the clamshells and this part of the regulations should be stayed until we review this because what we’re doing is we’re setting up companies for failure.  I would suspect that, when you go through and you review the certification forms that have been filed over the last 10 years, that most of the companies that will be in compliance and those containers will be the detergent bottles, they will be more the rigid ones that have the lids on it.  But then, when you look at the clamshells, that virtually all of them will not be deemed in compliance.  So, basically what you’re doing is you’re opening up a large window for companies who are going to be punished and penalized by the State for introducing products into the State that can’t meet the definitions of the law.  



Additionally, I believe it’s also important to discuss about the source reduction part of the law.  I’d like some sort of clarification, if possible, as to what a company does if they introduce a container in Year One that weighs 50 grams.  In Year Two, it looks like under the changes they would have to show demonstration that either they’ve included 25 percent postconsumer resin if it hasn’t already been included, or you’ve reduced the weight by 10 percent.  It appears in the changes that that company cannot go back to that container manufacturer and look at the changes that that container has undergone over the past five years.  So, for example, if that container manufacturer five years ago had reduced the weight of that container from 80 grams to 50 grams, it appears from reading the regulations that that manufacturer would not be able to use that information to demonstrate compliance under the law, and that is of concern to companies.  



Additionally, as something that we’ve all been struggling with, and I’ve had many conversations with Mark Murray on this throughout the years, is that it is very difficult for companies to come out with the most environmentally friendly, light-weight product in Year One, and then be in the position to try to reduce that weight in Year Two.  The problem is, is when they come to market, they are trying to introduce the lightest weight packaging possible.  But, basically, what this regulation in the law does, it basically incentivizes people that you should introduce your container a little bit heavier in Year One and then reduce it in Year Two so you can demonstrate compliance.  And I think that’s an issue that I believe that the group has to come together on, and CalRecycle, to figure out how we handle those cases in the future.  



Additionally, I think it’s very important as part of the enforcement part of the regulations that it needs to be equally applied.  Those who have already been penalized by the Department should not receive requests for certifications for at least five years.  Why?  It takes companies who may have violated the law, or do not know about the law, years to come into compliance.  In the mean time, there are thousands of other companies who have not even been notified about providing any certification and information.  Along the same lines, it is also important that any effective date for the regulations should be several years out.  No one can dispute that bringing a new container to market can take several years.  It is something that, in most instances, cannot be done in one or two years.  



As Tim mentioned, there is great concern about the regulation part dealing with FIFRA, where those products that are exempted under the law would have to provide a waiver, a waiver form, and provide that information.  I would suggest that CalRecycle look at what has been established, that all these products have been registered by the U.S. EPA.  Additionally, they also have to be registered under California, under DPR, and I would suggest that you work with your sister agency in handling that.  And I don’t believe that when someone is exempted from the law that they have the obligation of providing that information to demonstrate that they are exempted from the law.  


Finally, several years ago, when a draft of these regulations were before the Board, virtually all the stakeholders agreed that more meetings should be held before going forward with the regulations.  While I welcome this afternoon’s workshop, I hope this is the beginning of several of them to address the issues I and others have raised here today.  Thank you. 



RECYCLING SPECIALIST I O’SHAUGHNESSY:  Thank you, Randy.  Our next speaker is Steve Alexander.  



MR. ALEXANDER:  Thank you.  Thank you for holding this hearing, this workshop.  My name is Steve Alexander.  I run the Association of Postconsumer Plastic Recyclers.  We’re the people that have 94 percent of the processing capacity for Postconsumer material in North America.  It’s not a stretch to say that, without APR, Plastics recycling doesn’t happen.  We have provided comments to you and I will not reiterate those, but I do want to talk about a couple comments that have already been made here this morning, particularly as they focus on the issue of resin switching as a potential compliance option.  And we’ve made comments over the past several years and we appreciate the efforts and the recommendations of the Waste Management Board back in 2007 to eliminate resin switching as a compliance option.  



The intent of the law when it was originally enacted was to encourage and develop and enhance plastics recycling infrastructure.  Certainly, that has worked and we can say with a fairly decent amount of certainty that the recycling infrastructure, particularly as it relates to high density polyethylene, would not exist in the United States or North America without the implementation of the RPPC Act.  



We’ve heard some discussion today about the inability to require additional sufficient material to meet the recycled content requirement.  I’m also fairly confident in telling you that APR is the only organization that is working in North America to expand the collection and the processing of material other than PET and high-density polyethylene.  For instance, two years ago, we established the Rigid Package Plastic Recycling Program within APR.  Recently, what we have done is we have established bale specification models for certain types of bales that contain rigid material.  In order for us to expand collection infrastructure, we need to know what’s in the bales that are coming out of material recovery facilities in this country.  So, if you’re getting a bale that says it’s PET, there’s a specification for that, and the marketplace can deal with that.  If you’re getting a bale that says it is high density, the market can deal with that.  But if you’ve got a bale that you’re trying to develop, say a polypropylene bale, or a tubs and lid bale, you might as well be speaking 27 different languages.  APR has designed and created the only bale specifications that exist in North America for, say, tubs and lids, and other rigid material, because to some people a rigid product is a big wheel, or a plastic picnic bucket, others it would be a paint bucket, others it would be a margarine tub, or a yogurt tub.  What we have seen with the development of these programs is investment in infrastructure to reclaim material beyond PET high density.  One major high density reclaimer has just been in a $2 million separator wash and grinding operation specifically designed for polypropylene.  These investments are happening because of the demand and the requirements placed on container manufacturers with the RPPC, and with the intent to mandate that they meet a 25 percent recycled content rate.  We’re the group that is going out and trying to develop the marketplace and develop the infrastructure so that we can supply that recycled content.  Interestingly enough, without any separate collection infrastructure for polypropylene, with the latest figures we have available, in 2010, polypropylene recycling rate was 17 percent, which is amazing when you consider that the recycling rate for, say, PET containers, PET bottles, and high density bottles, vary between 26 and 28 percent with a very embedded recycling infrastructure.  There is obviously a demand for that material.  We are the folks who are making the investment to make sure that that material is collected and that it could be processed.  


The nexus, if you will, the road block to getting that is not the collection process because the material is being collected, it is the separation.  And so we need to work with material recovery facilities, waste haulers, and folks that process material and separate it out, so that they understand that if they separate out a bale according to our bale specifications, we will pay them for that bale and make it worth their while, and then we can reclaim it in terms of postconsumer material.  Classic reclaimers can reclaim any material, it’s just that it’s got to be separated; now, with the development of these bale specifications which we’ve started to separate out and publicize to material recovery facilities, waste haulers, and recycling officials throughout the United States, as well as in Canada and Mexico, they now understand what we mean when we say “a rigid bale of polypropylene.”  “And if you’ll give us that material, we’ll be able to pay you for it because you’re adding value to it.”  That’s not going to happen overnight, but I can tell you very clearly that, if you allow resin switching, these investments will not be made, you will eviscerate the growth of recycling infrastructure not just because people will no longer need to provide recycled content for their packaging at this level, but you will also put at risk the PET and high density reclamation infrastructure that the State of California has invested, at least $100 million in supporting over the past several years to develop and expand the high density and PET recycling infrastructure.  Because there’s nothing that would stop someone who currently uses a PET container or a high density container to switch that container to something so that they would then get a lifetime exemption for making a one-time modification.  And at the end of the day, if you allow resin switching, remember, you’re still left with the body, you still have to do something with that container, and what you’re saying, if you’re not to allow resin switching, is it’s okay to then throw that container away, which we don’t think is in compliance with what the original intent of the law is.  So, obviously, we wholeheartedly support the staff recommendation.  Thank you for listening to our concerns over the years.  And we look forward to working with you to implement that change.  Thank you very much. 


RECYCLING SPECIALIST I O’SHAUGHNESSY:  Thank you very much.  At this point, we would like to go to Marcus, he’s going to be reading for us the question we received for the Go to Meeting online audience.  



MR. SANTILLANO:  Thank you.  The comment read, “Hello, my name is Parham Yedidsion with Envision Plastics, a leading plastics recycling company in the State of California.  We have been supporting the California RPPC goals and efforts for approximately 20 years.  We have already submitted comments in writing, so I will limit my comments to those that are to directly refute comments made earlier today by some of the participants.  We heard comments that polypropylene resin switching will result in lower carbon dioxide emissions and have an overall better environmental impact than that of high density polyethylene.  I would like to take that further and represent that, when compared to postconsumer recycled alternatives in high density or polypropylene, that virgin polypropylene has approximately 30 percent more carbon dioxide and greenhouse gas emissions, and is substantially more unattractive environmentally.  As for claims that recycled high density resins have not been available for use in substantial amounts, I can fairly say that it is absolutely untrue.  There were also claims made in regards to the insufficiency of quality of available PCRHDP, again, that is inaccurate.  Several competitors, at least companies that are making these claims, have been using fractional melt HDPE in their production with no qualitative issues for years.  It is unfortunate that the same people who have laughed at the law over the years and have made every effort all these years to not use recycled are now the same ones who are spearheading the resin switching option chiefly to achieve a lifetime exemption from using any PCR.  My apologies for not being there to expand on the facts, as my flight into Sacramento got cancelled this morning.”  



RECYCLING SPECIALIST I O’SHAUGHNESSY:  Thank you.  Our next speaker is Kurt Schuparra.  


MR. SCHUPARRA:  Thank you.  Kurt Schuparra on behalf of CTIA.  I make the award for the briefest comment if there is such an award.  But I just wanted to essentially echo the concern that was voiced by Mr. Pollack about the clamshell issue, and I believe there is a parenthetical reference in the Regs three times to the clamshell, along with the jar and a bottle.  The jar and the bottle have been with us a long time, the clamshell, of course, is something a little bit newer.  But we would like to see that term deleted and, again, AT&T has submitted a letter that reflects the concerns of CTIA, and I don’t need to expand on that and I think Mr. Pollack did a pretty good job expressing concerns, so I will leave my comments at that. 



RECYCLING SPECIALIST I O’SHAUGHNESSY:  Could you please clarify – it is CTI -- 



MR. POLLACK:  The Wireless Association.



RECYCLING SPECIALIST I O’SHAUGHNESSY:  Does it – the acronym stands for?  Could you --



MR. POLLACK:  Well, the Cellular Telecommunications Industry Association, but now they go by the Wireless Association, but they’ve retained CTIA, so….



RECYCLING SPECIALIST I O’SHAUGHNESSY:  Great, thank you very much for the clarification.   Our next speaker, William O’Grady, please. 



MR. O’GRADY:  Good morning.  My name is Bill O’Grady.  I’m Vice President and General Manager of Talco Plastics, Inc.  Talco Plastics, a California corporation engaged in the business of plastic recycling, with emphasis on high density polyethylene postconsumer curbside collecting containers, strongly supports the staff recommendations and proposed revisions to the RPPC Act.  



Talco has invested considerable resources in state-of-the-art equipment for processing and utilizing postconsumer recycled HDPE material.  Furthermore, the State of California has invested millions of dollars to foster the postconsumer plastic container recycling infrastructure.  These investments support hundreds of California jobs.  At the end of the day, it doesn’t make a heck of a lot of sense to give consideration to any recommendations or changes to the regulations that compromise the effectiveness of statute or place the sustainability of this valuable program at risk.  Talco respectfully urges adoption of the proposed changes to the RPPC regulations, which simplify and add clarity to the existing regulations consistent with the true intent of the law.  Thanks very much.  



RECYCLING SPECIALIST I O’SHAUGHNESSY:  Thank you.  Our next speaker, Patti Krebs. 



MS. KREBS:  Good morning.  My name is Patti Krebs.  I’m with the Industrial Environmental Association, we represent manufacturing technology, R&D companies in Southern California.  I apologize that we did not submit written comments, but it’s just been in the past two or three days I started getting emails about the clamshell and blister packs as part of this regulation.  The specific issues that we would like to bring up, and I certainly support everything that was stated by Mr. Pollack, just some of the practical outcomes, the clamshells and blister packs are commonly used for accessories and samples.  These are types of materials, then, that are not commonly reengineered or redesigned over time, which they then believe would virtually eliminate the source reduction option.  And secondly, the specifications and requirements on the clamshells and blister packs come from the retailers.  The retailers have certain security procedures, anti-theft measures, and they dictate to the manufacturers what they want this packaging to be.  We would respectfully request that the clamshells and blister packs not be included in this regulation, and then, secondly, I just want to confirm that the pharmaceutical and medical device industry will not be addressed, the clamshells and blister packs, during this process.  Thank you.  


RECYCLING SPECIALIST I O’SHAUGHNESSY:  Thank you.  Depending on the particular product from the medical, they would be exempt.  At this time, we do have another comment from the Go to Meeting.  



MR. SANTILLANO:  Just a quick question.  Kurt Van Ulmer is asking, he’d like to verify that the case from Kurt Ulmer of Sashco will be read during this panel.  



RECYCLING SPECIALIST I O’SHAUGHNESSY:  Yes, it will. 



MR. SANTILLANO:  Thank you.  



PROGRAM MANAGER VAN KEKERIX:  I’ll read the email that was sent by Kurt Ulmer to Kathy Marsh on Wednesday, April 6th.  “Unfortunately, no representatives from my company can attend the public hearing on Friday.  I’m planning on submitting my case over the Web panel on Friday in addition to giving you the information now.  Thank you for taking the time to read it.  I will keep it as brief and direct as possible.  Attached is a Powerpoint showing visual explanations for your reference.  History:  Sashco, Incorporated is a building material manufacturer for home improvement, log homes, and home construction.  Sashco contemplates that we will be looking to include resealable caps on one or more of our products in the coming years.  The caulk & sealant and adhesive industry typically uses cartridge type containers to hold and deliver the product inside.  Having the resealable cartridge, users can avoid wasting such sealants if a cartridge’s contents are not completely used at one point in time.  Such a feature saves valuable resources and provides great convenience for users of such sealant or adhesive products.  This is a major value to the customer and to the environment, so the unused portion does not cure in the cartridge and is wasted, as can otherwise readily occur.  Case for Exemption Point 1:  After the product is used, the packaging container cartridge can be crushed flat when discarding and landfilled, taking up dramatically less volume than typically resealable containers like pop bottles; A) Typical discarding, what happened with the nozzle still in place, the cartridge and nozzle crush easily with weight; B) When the cap is threaded back onto the cartridge before discarding, the cartridge still crushes easily under weight since the cavity is open-ended and can hold air pressure; C) Typically, in cartridges without caps that aren’t completely used, the product inside cures and is discarded with some of the volume inside the cartridge still being occupied by sealant or adhesive; D) With the resealable cap, the product will more likely be used completely and, when discarded, the volume that the completely crushed and flattened cartridge takes up will have minimal impact.  Case for Exemption Point 2:  Comparison.  A liquid beverage container vs. the cartridge container.  A) A water or soap bottle with its cap replaced can’t really crush under weight because the enclosed cavity can hold air pressure.  A cartridge can be easily and completely crushed with its cap on because the cavity is open-ended and can’t hold air pressure in comparison to most resealable packaging containers; B) Both types of container crush easily if the cap is not replaced, but only the cartridge flattens easily and completely if the cap is left screwed onto the package.  Summary:  All adhesive caulking & sealant cartridge containers with resealable caps should be exempt from the RPPC law.  Containers have very different properties from a typical liquid beverage container, therefore, should not be classified as similar.  The fact that the product can be used entirely before discarding gives landfills relief by not having prematurely cured product being thrown out.  The nature of the cartridge allows it to crush flat with or without the cap on, causing minimal volume impacts in landfills.  Thank you for your time and consideration.  Kurt Van Ulmer, Packaging Engineer, Sashco, Incorporated.  


RECYCLING SPECIALIST I O’SHAUGHNESSY:  Thank you, Lorraine.  Our last speaker is Brock Wanless. 



MR. WANLESS:  I believe it’s still good morning on the West Coast.  I’m on Central Time, so my biological clock is a little off.  Thank you for allowing us to present our comments today on the California RPPC Regulations.  I’ll be brief in my comments.  We had submitted written comments prior to the deadline, if you don’t have a copy of those, we have copies with us and we can present to you after I make a few statements.  



I really want to focus on a couple things, one is the proposed definitional change of postconsumer material.  Currently, the definition includes two other paragraphs that are proposed to be stricken in the proposed regulations.  We would support retention of those two paragraphs to further clarify the Statutorial [sic] definition that is included in the first paragraph.  Here’s why.  We believe striking these two paragraphs fundamentally undermines AB 1344, which allows such material as, I suppose, consumer material to allow companies like ours to take advantage of horizontal averaging in terms to meet alternative methods of RPPC compliance.  


We’re structured a little bit differently as a corporation -- and I probably should have introduced myself, I am Brock Wanless, Manager of Government Affairs for Illinois Tool Works -- we’re structured a little bit differently than a lot of companies, we’re very flat as an organization, we’re not vertically integrated, we are horizontally integrated, hence our 400 plus domestic business units do not operate under one management structure.  So, there’s not a whole lot of cross-communication that goes on, we all operate almost independently of each other, for lack of a better description.  In terms of our interest in AB 1344, we were subject to an issue some years ago that we felt was fundamentally unfair and that one of our companies was deemed to be noncompliant under the current RPPC Regs, even though we had another company that was, in fact, recycling millions upon millions of plastic material out of the State of California every year, all under the ITW umbrella.  So, when AB 1344 was passed, it was meant to allow companies like ours to take advantage of the recycling that we undertake, particularly in California.  For example, one of our companies for the last five years has recycled well over 36 million pounds of plastic, specifically from the State of California, not to mention other parts of the country, and we are major recycler, and that plastic material that is taken back is then turned into something else, it’s not a part of an original manufacturing process, it’s plastic that is no longer used, it’s obsolete, it holds obsolete materials, mistaken printed materials, Nestle wrappers, for example, that are missing the [accent] above the “e”, it’s things like that that we take back and turn into something else.  We don’t make the wrappers, we just recycle it and turn it into something that is usable.  We feel, however, by eliminating these two paragraphs under the definition of postconsumer material, we are no longer going to be allowed to take advantage of that exemption under the RPPC Regs.  Whether that’s intentional or not, I don’t know, but we do know that the intent of AB 1344 was to allow us to do just that.  


We’ve heard a couple comments or at least written comments from staff as to why this change is being proposed, one is that it’s realigning the definition with the statute, and two, there is some policy considerations mentioned that seem to indicate that there is already an existing market, that this type of material that could be described as post-industrial, is already being recycled and that would continue to be recycled even if this change is made in the regulations.  I think that assumption is unfounded in our experience, and we have a lot of experience in this field, we do not feel that the market is flush in terms of everyone climbing over to take back this type of material.  There are some that exist that allow companies like ours to do this and we take advantage of that, and we’re not the only ones.  From our perspective, I would argue that continuing to incentivize companies like ours to divert waste from the waste stream is a good thing.  I think a lot of us in the room would agree with that.  



You know, in terms of where the material comes from, I think there’s something inequitable here in terms of drawing a distinction between municipal waste and commercial or industrial waste.  From our perspective, it really shouldn’t matter where the plastic material is coming from if it’s easier to divert the waste at the source in terms of at commercial location, or retail location, an industrial facility, and take that scrap and turn it into something new, something outside of the original manufacturing fabrication process, that should be encouraged, as should municipal recycling, to do the very same thing.  So, from our vantage point, removing these paragraphs completely undermines that and we have a significant problem with that.  However, I do want to clarify something, we wholeheartedly agree with staff in terms of not allowing what I will call re-grind being used to comply as an alternative compliance method with RPPC.  We 100 percent agree with that, you know, in terms of plastic scrap that is generated within an original manufacturing process, that is then taken internally and reused within the same process, absolutely shouldn’t count, we’ve never disputed that and we’ll continue to support staff’s position on that.  Where we draw the distinction is, is when you take generated scrap from an industrial commercial site to a different facility with a different manufacturing or fabrication process, and you turn that into something else, something new, that’s diversion.  That is waste diversion.  That is doing what I think these rules were partially intended to accomplish.  And we support that.  But by striking these definitional changes, we feel that’s undermined.  So, we would encourage staff and others in the room to support our position that we at least retain the two stricken paragraphs under the definition of postconsumer material, to at least allow clarification on those points.  I know there’s going to be a lot of discussion probably this afternoon on this point, and I’m happy to participate in that, and I’m looking forward to it.  I’ll close, however, by saying that we are supportive of most of the changes that staff have made, notably the certification process changes, we feel that is a pre-certification process change, we feel is a very very important change, we absolutely support that.  



We did have a few comments, however, on resin switching.  We were unclear as to what staff’s intent was on that point, and we’ve heard some comments from my colleague at APR and some others as to how that would impact their particular industry, and we do share those concerns.  So, I think clarification on the point of resin switching is something I think we should ferret out or look at in a little more detail, maybe this afternoon and ongoing. 


I’ll close, however, in saying that this has been, I think, a good exercise to revise these rules.  You know, looking through the regulations and the stacks of explanations that went along with it, it was well done, it was extremely well done, even though we do disagree on some points, we do feel that overall the regulatory package is something that we could potentially support so long as we get past a few of these initial hurdles, so looking forward to continuing this conversation in the afternoon.  Thank you. 



RECYCLING SPECIALIST I O’SHAUGHNESSY:  Thank you very much.  Just checking in with the Go to Meeting, are there any additional comments?  



MR. SANTILLANO:  There are none. 



RECYCLING SPECIALIST I O’SHAUGHNESSY:  Is there anyone that has not taken the opportunity to submit a speaker slip that would like to do so at this time?  Seeing none, the next steps for us are, this afternoon we will be holding a workshop in this room, as well as over the same Go to Meeting forum from 1:00 to 3:00 on the Economic Impact Study prepared for the RPPC Rulemaking, Post-Industrial vs. Postconsumer Material Issues, and potential issues and dates for future workshops.  I, along with all the Program Staff would like to thank you for attending this hearing and providing your comments.  We will consider all written and/or oral comments as we make revisions through proposed regulations.  



This concludes the public hearing to receive comments on the proposed regulations for the Rigid Plastic Packaging Container Regulation Rulemaking.  Thank you. 

[Adjourned at 11:19 a.m.]
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