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P R O C E E D I N G S

APRIL 8, 2011




            1:07 P.M.



RECYCLING SPECIALIST I O’SHAUGHNESSY:  Good afternoon.  We’ll just give a few more minutes for folks to gather back up and return from lunch, but for those on the Go to Meeting, this would be your test to verify that you can hear us.  We do have the chat activity going, as well, if you have any questions at this point.  Thank you.  


Good afternoon and welcome to the Rigid Plastic Packaging Container Workshop.  Some facility business that I’d like to address, just so that we are helping those that may have showed up and that were not here this morning, the restrooms are located directly on this floor, there’s one Men’s Restroom which is on the corner here of the two hallways, and there’s Ladies Restrooms at the end of each of the hallways.  



From a safety standpoint, in the event of a fire alarm, we are required to evacuate this room immediately.  There are three exits on this floor, the first is next to the Men’s Restroom here on the corner of the building and the other is at the end of the hallways.  Please take your valuables with you and do not use the elevators, should we have to leave this room.  Evacuees will exit down the stairs and we will either relocate into the main lobby, or we will relocate across the street to the Cesar Chavez Park that’s located on the other side, kitty corner from this building.  If you cannot use the stairs due to a disability, or other elements, you will be directed to a protective vestibule inside the stairwell, where you will be helped should we need to further evacuate the building.  



At this time, I would like to introduce the Program Staff that are new faces to the RPPC Program.  They include Kathy Marsh, the Unit Supervisor, Gale Tong, who is out today, and Georgina Pfost, who is in the back of the room, and then sitting next to her is Karen Denz, she is helping with this project, and we have Ty, which is the Legal Counsel – Ty Moore.  



I would like to thank you all for coming to our workshop this afternoon.  Today’s Agenda was posted and it includes the Presentation of the RPPC Economic Impact Study, a Presentation and Discussion of Post-Industrial vs. Postconsumer and, finally, a review of tentative dates and topics for future workshops.  



A Court Reporter is with us today to generate a transcript of this workshop.  In order to ensure that all comments are captured, we ask that you wait to be recognized.  When we call upon you, please use the microphones that are set up around the tables and located appropriately.  There are two microphones in front of you, one of them has a longer stem, similar to the one that I’m speaking, and the other one is on a stand.  At this point, we are hoping that the ones on the stand will meet the needs of the audience, but if not, our Court Reporter will advise us and we might have to relocate some of those microphones.  But we should be covered where they are at this point.  



For those that are participating via the Go to Meeting, we will be recognizing your comments and we are asking that you use the chat function that is in the Go to Meeting service.  After we receive the comment, we will read them into the record at the appropriate time.  



As a reminder, please start your comments by stating your name and who you represent so that the record will reflect a nice flow on that.  Because of the room set-up that we have here today, I have put name tags or tents, if you will, in front of the participants here that are in our audience, so I’ll just call upon you and we’ll move forward from there.  



With regards to the Program and the Program Staff, I would like to briefly just go through and remind all of us, including myself, that all of the staff that is now working on this project are new to this project.  We were not involved in many of the early on discussions and we have undertaken a lot of research and a lot of analysis of the transcripts that are available, earlier transmittal of letters and comments, workshop notes, etc., to get a very good understanding of where and how the RPPC Regulations were developed to their state that we see today.  But if you opt to try to say, “Well, you must remember when…,” I would like to advise you that we really don’t remember when, and we really are trying to use this workshop as an opportunity to hear first-hand all of the interest, concerns, and other elements as we move forward.  So, as we move through, if you do say, “Well, remember when,” I do ask for your permission and forgiveness, if you will, if we interrupt and say, “Well, we really don’t,” just so that you might be able to change the delivery of the message that you’re trying to provide us. 



I want to go through some of the resources that staff has developed and is on our website.  Using this as an opportunity to review some things, to assist all stakeholders, CalRecycle has added some Regulation review tools to our website.  You can find such things as the proposed regulations without strike-out underline, so if you want a clean version that is not an official part of the rulemaking; it is being provided as an assistive tool, just because of the significant changes that have occurred.  The economic study that Neal is going to be reviewing today has been and is available on the Web, and soon to come, there will be two tables that will be put up on the website, as well.  One will be specifically describing the existing Regulations and where either they have been moved to, or if they were deleted.  The other table is a table of the proposed language, using the proposed language numerical representation, and representing whether it is new or where it was moved from, or if it was an existing area.  We hope that these additional tools will help you and help us all as we move forward with the revisions to the RPPC Regulations.  

Are there any questions before we begin our first presentation?  No.  Any questions from the Go To?  We do not.  At this point, I would like to introduce Neal Johnson.  Neal will be presenting and reviewing the RPPC Economic Impact Study that was developed as a result of the Regulations and the Elements.  Neal. 


RESEARCH ANALYST II JOHNSON:  Thank you, Trevor.  We undertook a couple of years ago an Economic Impact Analysis of this Program, it’s a requirement by the Office of Administrative Law that for developing Regulations you must identify the cost impacts on the regulated community, which in our case, in OAL terminology, there is a typical manufacturer and small manufacturers, and “small” is defined as essentially a small business.  We look at also the cost of the users of the products, and in this case we looked at both business users and residential or resident users, in OAL terminology, those are “individuals.”  And then, finally, there is a fiscal impact analysis of impacts on State and local government.  


The – and this is incorporated on what is called a Form 399, which specifically requires addressing the initial costs of the Regulations, or the changes to the Regulations in this case, ongoing annual costs, total statewide costs over the life of the program, the life of the program, and then costs of alternatives considered and a look at value of the benefits accruing from the Regulations.  



Then, California Waste Management Board, in October of 2008, sent a survey to some 1,500 container product manufacturers, material processors, brokers, and other stakeholders.  Out of that, there were 95 responses, 85 from manufacturers, and 10 from processors, brokers, because Waste Management Board was at that time in the California Environmental Protection Agency, there was a review by the Agency, because the Agency Secretary has to approve the analysis before its transmittal to the Department of Finance, who does the final sign-off, that review panel looked at the results of the study, or the survey, and felt that the results were probably not statistically representative, or would be very hard to defend from that point of view.  That required us to come back and look at a different approach.  And we will go into that approach in a moment.  



The overall conclusion of the study was that there were 672 million containers that were impacted.  There was an increased cost to manufacturers throughout the United States, the world, California, of about $1.73 million per year, of which $433,000 was an impact to California-based product manufacturers, an impact to State of about early $3.5 million per year.  And we also looked at what was the cost of the impacted 670 million containers and found it was about a half a cent a piece.  And when spread across $3.9 billion regulated RPPCs, it was essentially a tenth of a cent, and to the California residents, it was about nine cents per year.  And that was built out from looking at the four basic changes to the Regulations, the first one of which – and this is the change in the definition of RPPC to include buckets that have metal handles, kinds of pails, clamshells that were heat sealed as part of the discussion earlier today, and there we found about a little over 350 million containers would be brought into the system, a cost to manufacturers as laid out to their consumers, etc.  Then, for the next change, looking at not allowing the substitution of post-industrial material for postconsumer material, we estimated that would impact 118 million containers with a $175,000 impact to California-based manufacturers, about a million and a half to the California consumers, essentially 1.4 cents per container for the impacted 118 million containers.  But only four-hundredths of a cent spread across the nearly four billion containers.  


The next one we looked at was that of not allowing switching of resins and, here, it was about 79 million impacted containers with a cost to California manufacturers of about $90,000, three-quarters of a million dollars a year to the consumers, a little less than one cent per impacted container, and two-hundredths of a cent spread across regulated containers.  And then, for the cost of the new compliance option, which was added by Senate Bill 1344, which allows the use of California postconsumer material from other products as the compliance option, that had a $131,000 impact on California-based manufacturers, a little over $1.1 million to consumers, again, about just under a cent per container, and three-hundredths of a cent when spread across, again, all regulated containers.  



Now, how did we get there?  The first step in this study was to actually look at how many RPPCs are out there, and we took a couple of tools that we had used for years in various analyses, one is the statewide waste characterization studies, which we do periodically.  The 2003-2004 study specifically looked at RPPCs by 10 different container styles, PET bottles, clamshells, other containers, HDPE, colored, natural, other buckets, and buckets were one we were particularly looking at in that study, and then the #3 through #7 containers.  It also looked at CRV vs. non-CRV containers, and also did splits of residential or commercial usage, and that gave us how much was disposed.  



The next step was to look at how much was recycled because the vision of the disposal and recycle would give us a total amount used or generated in California.  Well, for some of those who remember the RPPC program of the late ‘90s in the early part of this decade, one of the things we annually did was a determination of a container rate for all RPPCs and a PET rate.  We also in this study looked at the then Division of Recycling in the Department of Conservation, now the other part of CalRecycle, and looked at their beverage recycling data.  The numbers shown here are slightly different than if you were to go back and look at the 2004 Board Agenda items, you might see slightly different numbers; this one is based on looking at the new 350 million containers that changing that definition has brought in.  To continue along that line, looking at the disposal data, we determined there were about 701 million pounds of RPPC materials, the overall recycling was just over 25 percent, which gave about 175 million pounds of RPPCs recycled in total, 876 million pounds of RPPCs.  The next step was to actually try to look at how many containers this implied, using the Outreach Container Weight Data which was primarily generated from the Container Product Manufacturers Certifications we had done, which also gave us data on exempt containers, and we came up with the number of containers by the major resin types here and calculated there were 7.3 billion RPPCs used annually in California, of which 3.3 billion were exempt from being food pesticides, hazardous materials, which left 3.9 billion regulated RPPCs.  



The next step in the approach, the second step, was to look at how much material would we need and what would be the cost.  We used the Postconsumer material compliance option for a couple of reasons, 1) it was the one that was the easiest to really calculate, but more so because it was the most common compliance option that we saw manufacturers using.  In the analysis, we assumed that the cost at the container level was past foliant [ph.] with the product manufacture and that came from the waste characterization study, the products are consumed 40 percent by businesses and 60 percent by the residential sector.  


We, as I say, from the Product Manufacturer Certifications, we had estimates of a number of exempt containers, the container waste, the percentage of California-based manufacturers which is fairly consistent with the U.S. Department of Census Manufacturers Survey, and then there were small businesses or small manufacturers and also the number of regulated containers by various compliance options.  



Other data used, and I thank American Chemistry Council for their extensive data series on resin production sales data.  We used the U.S. Census Data, Commerce Data, California Department of Finance Population Data, and Virgin and Recycled Resin Prices from several different sources, and then also conducted discussions with survey participants who would fill in some of the blanks.  


Having taken all that data, the step two of the analysis, and this is if you go back to March of last year, we had a workshop and laid out some of the basic approach, but at that time, we did not have the data to provide, so if you’ve seen this table before without the numbers, that’s where you saw it.  



And this is looking at the first option and it’s the one I’m going to use for the example, once you’ve seen this approach, it pretty much fits all the others.  We looked at how many clamshells were out there and would become regulated, how many buckets, pails, etc., and the total of those were, in this case, the impact of RPPCs on how many were regulated and the amount of postconsumer material would be needed to meet the 25 percent compliance.  And then we took a price adder to virgin that basically said we’re going to assume that postconsumer material is going to cost you 10 cents more per pound than virgin material, which if you look at historical surveys that’s not been the case, but it picked up, 1) the intent was to try to get a worst case scenario, the other was it would reflect any changes in manufacturing processes, some equipment costs associated with potential changes in production processes.  And running those numbers through, we came out with, for all product manufacturers, a $1.2 million annual expense, and $330,000 for California-based manufacturers.  



The next step in the process is to figure out the cost to the users of the RPPCs.  Here, we looked at market factors and did some Internet searches, talked to several retailers, and particularly several of the respondents to the Manufacturers Survey that we look at as retailers, but under the definition of product manufacturer would fit into that definition.  We also, as I say, from the Waste Characterization Analysis, had a split of RPPC usage between businesses and individual residents, and the California resident cost was – the total statewide cost would be generated by the Population Data from the Department of Finance, and then all regulated RPPC costs would be developed, would be the total cost provided by the 3.94 billion regulated RPPCs.  And in this table, we see the results of that analysis.  Again, the $1.2 million annual manufacturer cost using mark-ups of 50 percent at the commercial level, and 125 percent for residential, we came to costs for both residences and businesses in California.  And then, continuing to determine the costs for the individual impacted containers, that impact spread across all RPPCs, and then the average cost over the 38.3 million California residents.  


Earlier on, I said one of the questions we had to address from OAL was what was the lifetime cost impact.  In 

this analysis, we used five years and that was for several reasons, one was we didn’t feel the proposed amendments required new capital equipment, but that was also the response of a majority of the survey respondents who responded, said that no new capital equipment would be needed.  But we also understood there would be probably some changes in production processes and looked at the asset life promulgated by IRS for Jakes [ph.] dyes and molds and that is 3.5 years, so we took a five-year timeframe as the life of the Regulation.  



The new -- another test we have to look at small and typical manufacturers, and out of what we felt were 256 impacted California-based product manufacturers, 18 of them would fit into the definition of small, 232 into the typical, and then looked at from the Product and Container Manufacturers Certification Data we had, and came out with sort of a prototypical small and a prototypical typical business, and those had used between 362,000 and 2.5 million containers a year, and then the compliance cost ranged from $196.00 for the small manufacturers, and $1,750 for a typical.  



We also went back and looked at the 2008 Survey to see if our results fit with what the survey respondents said, and of the 30 manufacturers that responded with sufficient data to really blend through the analysis, 11 of them felt that there would be no operating impact, and 18 said no capital cost impact, and there they have an average impact of containers with 3.3, which differs from our number.  From California, there were eight manufacturers, and then four of them fit into the small business definition.  



One of the other questions that we had to address was what was the estimated statewide benefits of the proposed amendments, and what was the reduced disposal cost by having more material recycled and not going into disposal, it would give us about $500,000 a year, 4,350 tons of reduced carbon equivalents, primarily CO2 emissions, and that data heavily came from the California Air Resources Board.  We tried to estimate litter costs, but there just was insufficient data or, more accurately, the data was so all over the board that you could have any number there.  But that gave us an estimate of about $2.5 million in benefit costs over the five-year timeframe.  



Another question we have to address in the analysis is what is the cost of the alternatives that were considered?  And there were two particular alternatives that the Board had had discussions on, one deals with allowing the substitution of post-industrial for postconsumer, and then the other is allowing resin switching.  In the first alternative, which is allowing the use of post-industrial material, this table shows in the top line the cost of, if we backed out that change, what would be the cost of impact, and then the line of red figures is what was the total cost, so it gives you a sense of what the difference of the two.  If you look at it from the point of the California manufacturers, you have about $180,000 a year savings and, from the point of view of consumers, about $1.5 million reduced cost, but that only moves the cost of the impact of container from half a cent to four-tenths of a cent.  



The next table, looking at resin switching, we’re missing a figure – but to the California manufacturer, there is about a $100,000 savings, a little over a million from the average user, and for per container, it goes from 52 hundredths of a cent to half a cent, so minimal impact on the average price of an impacted container, and for the average resident it was about two cents a year.  


And then, for more information, this is where we are going to post the data and then also have the Regulations website.  And with that, are there any questions?  



RECYCLING SPECIALIST I O’SHAUGHNESSY:  Thank you very much, Neal.  I really appreciate your overview of the Economic Study, the Economic and Fiscal Impact Analysis that was done as a part of the Rulemaking process and package we had to go together.  I’m giving people a moment here to ponder and maybe things, but if anyone has a question, we’ll just go from there.  George, please.  Mr. Larsen. 



MR. LARSEN:  Thank you.  George Larsen representing Illinois Tool Works.  Swimming in a sea of numbers here, I apologize if I didn’t stay up with every chart all the way through.  The fundamental kind of over-arching question is, are all the numbers and the background information that was churned to come up with these charts and these findings available on the Web, or how – where did all of this – how could we research and be able to kind of understand better the background of how this was gathered?  



RECYCLING SPECIALIST I O’SHAUGHNESSY:  The full report and the full analysis is posted.  The complete background data, I guess, the complete data tables, I mean, it’s all there.  I could go up and get it and, literally, the wall behind me will fill with all of the data that was used and pulled up.  




MR. LARSEN:  Well, maybe it’s a question I shouldn’t have asked, but -- 




RECYCLING SPECIALIST I O’SHAUGHNESSY:  Well, no, it’s a very legitimate question.  



RESEARCH ANALYST II JOHNSON:  I think we could make available – as Trevor – Trevor at one point during the analysis actually printed out one of the spreadsheets and literally papered his office.  And that, we could certainly clean up and make available.  There is some data which deals with coming out of the Product Manufacturers Certifications that is confidential and proprietary, it cannot be released. 



MR. LARSEN:  Well, I ask one specific question, which, really, I’m just bringing it up now maybe for referring to it later when we get to one or the other topics we’re going to discuss, I think, at 2:00, and it has to do with a chart and these aren’t numbered, but it’s the breakdown of, out of the 2004 Waste Characterization Study, one of your slides has the listing of the types of plastic RPPCs that were categorized and I actually was, in our comment letter, commenting on the 2008, and I’m pretty sure there are some correlation between the two, but that statistical difference isn’t significant; but what is significant to me was that the Rigid Plastic Containers that are identified in the characterization study of all of the waste stream, there are 10 categories of plastics that you noted were studied, and by my rough calculation, about 60 percent of the weight of the plastics that were extracted from the waste stream during the characterization were not RPPCs, they were other plastics, they were industrial and commercial.  And it’s presented here, I think, as if the containers are really the preponderance of volume of material that we’re talking about when, in fact, there’s a lot of industrial and commercial waste being disposed of today.  



RESEARCH ANALYST II JOHNSON:  I think that’s an accurate statement, George.  In the 2003-2004, we actually did a breakdown of that general category, in the ’99 one it was more aggregated, then again in 2008, but the 2004 actually broke it down into RPPCs and then other containers, and that’s – and we have data if you were to go on our website, you could find the 2004 study and it breaks it down into PET bottles, PET other containers, PET clamshells, HDPE natural, HDPE colored, HDPE other containers, and then HDPE buckets because that was, as I said earlier, that was a category we specifically wanted to look at.  The #3 through #7 bottle, #3 through #7 clamshells, and the #3 through #7 other containers, and then there was a break looking at CRV and containers in the waste stream and if you look at that and the DOR data in 2003, you’ll see similarities, but there are also some differences.  But, you know, that data is there and we will – I think we can make this part of the analysis clearly available, and so it’s a big spreadsheet, but it’s – nothing is secret.  



RECYCLING SPECIALIST I O’SHAUGHNESSY:  Any other comments in the room?  



MR. POLLACK:  It’s Randy Pollack on behalf of several manufacturers and container manufacturers, product manufacturers, container manufacturers.  At one point, you mentioned that there’s about 3.94 billion containers.  Is that the total RPPC stream?  



RESEARCH ANALYST II JOHNSON:  The 3.94 was an estimate of those that were regulated, including the 357 million we estimated were brought in by changing the definition of clamshells and metal handle containers, particularly in large HDPE buckets.  The estimate of the total number of RPPCs that were not CRV was about 7.2 billion. So, roughly 40 percent fall into the various exempt product categories. 



MR. POLLACK:  And following up on that, could you just clarify, because looking at this – it’s my understanding when you look at this, is that when you base the cost impact on either manufacturers or the consumers, it was based upon that 3.94 billion.  



RESEARCH ANALYST II JOHNSON:  Correct. 



MR. POLLACK:  Now, to me – 



RESEARCH ANALYST II JOHNSON:  Maybe I should have you – I think I would like to have you rephrase the question because I may have not – may have misspoke myself. 



MR. POLLACK:  Okay.  The question I have is, when we looked the economic impact either to the manufacturers, or to the consumer, is that number based upon the 3.94 billion?  




RESEARCH ANALYST II JOHNSON:  The impact – your question is, does the 3.94 influence that split between residential, commercial?  



MR. POLLACK:  No.  I guess what it is, is when I’m looking at the cost impact to the consumers or to manufacturers, where you’re assessing it’s a tenth of a penny, or whatever cost, I thought – and I’m just trying to get clarification – is that, well, my concern is that that should only be based upon the containers that are going to be changed and not the whole RPPC stream.  



RESEARCH ANALYST II JOHNSON:  The columns that showed impacted containers, those are the ones that are subject to each one of those regulatory changes.  So, in the case of [pause] – 


RECYCLING SPECIALIST I O’SHAUGHNESSY:  Neal is going to be referencing approximately slide 6 for those that have the handout in the room, if that helps. 



RESEARCH ANALYST II JOHNSON:  Okay, in slide 6, you have – we’re actually past – but in slide 6, you have the cost to all manufacturers, the cost to California manufacturers, and then the cost to consumers.  There is a relationship across that; then, the cost to the impact of the container here is the cost divided by the 357 million impacted containers, the cost vs. all regulated RPPCs is that same divided by 3.9 billion.  Now, if you go to slide 7, which looks at the post-industrial postconsumer substitution, you have different numbers because – and there, it’s the 118 million impacted containers generates what was cost of the impacted containers and then, again, the 3.9 billion because, in the analysis, we really had to figure out what was the cost on the impacted container, but we also, to show that that – because in some sense that cost gets spread across the world, what was it across the rest of the regulated community?  



MR. POLLACK:  Thank you



RESEARCH ANALYST II JOHNSON:  It really is more in comparison than what [inaudible] [00:43:11].



MR. POLLACK:  Okay.  A couple other questions I have is that, why is it only based upon in-state California manufacturers?  Because there is going to be an increase on out-of-state California manufacturers who are selling products in California, therefore there will be an increased cost potentially on those products in California, and I was asking why wasn’t that taken into consideration.


RESEARCH ANALYST II JOHNSON:  Well, the OAL requires us to look at what the cost is to California-based producers, so if you had a regulation that had, you know, no manufacturer of existing in California, there would be no manufacturing cost even if all the manufacturers were 15 miles the other side of the California border, and sold all the products in California, there would be no California manufacturing cost.  The cost to California users captures that cost at the user level of the cost to all manufacturers, whether they’re California, the other 49 States, or the other 175 countries in the world.  And one of the things we have real discussions with is the agency review team dealt with trying to capture those costs of containers coming across the Pacific, and we didn’t have a real good way of figuring out exactly what a Chinese manufacturer, but as the product came into California, we’re capturing the cost on the California users of that product coming from China, for example. 



MR. POLLACK:  Thank you.  One other point.  On page 7, the economic impact analysis, the lower left-hand corner, a little bit – exactly what the writing is – it talks about the number of manufacturers responding and the total was 30, California was – and then one of them was no operating cost impact.  And it says 11.  And so that means that, out of that 19 companies, there is an impact? 



RESEARCH ANALYST II JOHNSON:  Correct. 



MR. POLLACK:  And how do you extrapolate out because we could have thousands of businesses in the state that are going to have some sort of impact, and it’s almost like the reverse, you’re saying there’s no impact here.  But how do we get to the numbers of what that impact could potentially be? 



RESEARCH ANALYST II JOHNSON:  Well, that’s what the Rice Study tried to look at.  That’s what those tables early on measured.  What this table is was looking at what did the survey respondents say, and we didn’t use their data, other than, if you read the study, we looked at it to see if we were in the same ballpark.  There’s clearly – one of our arguments early on was that there was no inherent capital cost impact, you did not need to change planned equipment, you might need to change some of your processes in the sense of new dyes or something, but you didn’t have to go out and buy a whole new factory to meet the requirements.  And that view seemed to be reflected by – was reflected by a majority of people who responded to the survey that provided the cost data.  But those of the people that responded to the survey did not provide cost information, which is why the survey was ultimately not used.  



MR. POLLACK:  Right.  And I think, you know, to the issue, and I know it’s very difficult to get survey data back, but when you’re talking about you sent out – I know you had about maybe a seven percent response rate, which – or eight percent response rate, whatever it may be – and I understand in some places, that may be very good, but I think in this instance, I’m not quite sure the validity of it because one of the things that I don’t think is taken into consideration, let’s just talk about clamshells, for example, and when you’re talking about where 357 million – and I know you’ve calculated different costs involved, but when you have product manufacturers who now have to go through, establish different specifications, try to locate a supplier who may be able to provide that, whether it’s overseas or not, that maybe include additional costs, I think that when you say there’s only going to be an impact, and like I said, that’s why I went to law school, I’m not a numbers person, like $457,000 to California manufacturers, I think that that is extremely low.  I can just tell you that people just trying to comply with this law, even returning certifications, they’re probably spending close between $30,000 to $100,000 just on doing certifications and getting that information from their suppliers, just and the hours that are being devoted to this.  And this is going through a multi-year process, too.  And you have to remember that, when you go work at a major corporation, it’s not just one person who handles all this because you have all different product lines.  Somebody may be doing, you know, health and beauty, someone may be doing hard goods, and so all these people have to sort of coordinate.  And I’ve been on these conference calls, I can tell you, you know, there’s 15 people on the conference call because one is in Florida, one is in California, and they’re trying to figure out how do they do a national program.  So, I think that those numbers are just – are unreliable.  


RESEARCH ANALYST II JOHNSON:  Part of it was, Randy, the cost of – at least certification was not one of the questions addressed in this analysis.  



MR. POLLACK:  Oh, absolutely, but it should be included, I would suggest, because you have new people coming into the program.  



PROGRAM MANAGER VAN KEKERIX:  What we are required – this is Lorraine Van Kekerix with CalRecycle – what we are required to do in an economic analysis is look at the changes in the cost to comply, so your base cost for complying don’t get included in the economic analysis, it’s an analysis of what the change will do.  So, it’s not saying that that is going to be the only cost of complying; it’s saying that the change would result in this kind of a cost.  



MR. POLLACK:  No, thank you and – 



PROGRAM MANAGER VAN KEKERIX:  That’s what the requirements have us do.  We can’t look at anything beyond that. 


MR. POLLACK:  Right, and I guess what I was doing, I was trying to use that as an example of what costs are involved, that can just tell you just to provide certification forms, let alone all those personnel who have to design the packaging, have to source it out, have to figure out the transportation costs, I’m saying when you look at those costs, I was trying to use that as an example just by throwing out forms, there is a huge cost, let alone people who actually have to redesign their containers.  


PROGRAM MANAGER VAN KEKERIX:  But people already have to do that, so we’re looking at the change. 



MR. POLLACK:  No, I’m talking about new people when you’re talking about adding 357 million new containers to this program, these people are not currently subject to this law, so they are going to be significantly impacted by trying to meet the requirement to this law, which will result to them having to redesign their packages.  



RECYCLING SPECIALIST I O’SHAUGHNESSY:  Are there any additional comments on the Economic Study?  Anything from the Go to?  Yes, please. 



MS. LEO:  This is Pansy Leo from Ropak Packaging.  I just have a question on page 4, where you talk about economic impact analysis where you assume a container manufacturer’s cost will be fully passed on to the product manufacturer, and I’m just wondering, what was the basis of this assumption?  Because what we’re seeing first-hand is, when we’re producing products with recycled content that could be at a higher cost than virgin resin, the product manufacturer will not accept all of the added cost because the retailer, such as Wal-Mart, will not accept additional cost.  So, basically, the container manufacturers have to lower our margins in order to provide a more sustainable package out there in the retail market, so I’m just very curious to see what is the basis for this assumption that all of our additional costs are fully passed on to the product manufacturer?  


RESEARCH ANALYST II JOHNSON:  The assumption was one, well, two reasons, one is we were trying to figure out what was the cost of the container, but it’s the product manufacturer that has to comply, so the analysis tried to figure out what would it cost container manufacturer to make a compliant container and the container manufacturer would, because we were trying to look at worst case, would pass all of that cost on to the product manufacturer.  Economic theory tells you that’s never going to happen, unless you have a very bizarre shaped demand curve, but that was an assumption we chose to make to try to maximize the cost impact.  



RECYCLING SPECIALIST I O’SHAUGHNESSY:  Any additional thoughts or comments from anyone?  Just checking one more time the Go to Meeting, is there anyone – no comments there?  Yes, Brock.  



MR. WANLESS:  This is Brock Wanless from Illinois Tool Works.  I just have a couple of clarifying questions for you, I don’t know, maybe I’m a little slow today.  On page 2, first line, “Total cost of all regulatory matters,” what you’re saying here in the first column, costs to all product manufacturers that replied to the survey, right?  Are we making the assumption that – page 2, first line?  Yep, that’s it.  


RESEARCH ANALYST II JOHNSON:  Now, this one – 



MR. WANLESS:  I just need clarification as to what universe we’re talking about. 



RESEARCH ANALYST II JOHNSON:  This was our estimate – actually, this table is a roll-up of the following four tables [inaudible] [00:55:04] added, and then in the fourth, the use of California postconsumer material was viewed as a subtracter from the total because that was a cost, an already incurred cost by a manufacturer, that they could then use to comply.  So we used that to subtract from the total cost of the first three.  But what the columns try -- or the variable is trying to pick up, is the cost of creating containers that met compliance.  In the case of the new ones, it was how much postconsumer material would be needed to meet compliance for those 357 million new containers.  In the case of the second option, which was not allowing the substitution of post-industrial or postconsumer, it was how much postconsumer material would be needed to replace – I believe the number was five percent because that number came out of our Product Manufacturers Certifications on – or, in the case of the resin switching, how many containers would switch from, for example, HDPE to PE or to polypropylene and what was the price differential for that switch between the two resin types, how much material was involved, and then spread over the impacted manufacturers.  And if you look – I believe it’s either on the website now, or will be, there is an analysis – it’s on the Web – and there was a table that shows – which was a part of this presentation – the split of types of manufacturers we felt were most impacted by the Regulations.  



MR. WANLESS:  Okay, I’ll look at the study.  



RESEARCH ANALYST II JOHNSON:  Yeah.  



MR. WANLESS:  I wasn’t aware it was online.  That may explain why there’s a lot of confusion in the room today because I’m probably not the only one in that same boat.  I did have one last – 



PROGRAM MANAGER VAN KEKERIX:  Just to comment for everyone, we’re required to post the Economic Impact Study at the same time we post the regulations and so it went up on February 11th with everything else.  


MR. WANLESS:  I’m not suggesting you didn’t at all, I’m just suggesting that none of us read it.  And maybe – and we will and I’m sure we’ll follow-up with other questions that we have.  The last question, and again, I just need clarification because I’m having trouble processing what I’m seeing.  On page 8, the second slide, “Cost of Impact of Alternatives Post-Industrial could be Substituted.”  Could you just walk me through that slide again?  It’s page 8, the second slide, and the slides aren’t numbered on our sheets.  



RECYCLING SPECIALIST I MARSH:  Yeah, Alternatives, okay.  



MR. WANLESS:  Yeah, it’s probably slide 30.  



RESEARCH ANALYST II JOHNSON:  This one? 



MR. WANLESS:  Yes.  Could you just please walk me through this again and pretend I’m like eight-years-old and don’t understand – 



RESEARCH ANALYST II JOHNSON:  What this – if you look at those four slides, there is the – about your fourth slide in the presentation – you have the – if you look at the slide 5 which was the total cost of all regulatory impacts, and then the following four slides, which is each of those alternatives, what this slide is saying is that, if we don’t make this – if we say we are not going to ban – we are not going to permit post-industrial material being used to meet compliance, we back that option – the cost of that option out.  So, now what you’re seeing in that top – yeah, what you are seeing in the top line with the black number starting with the $1,336,000 cost, that is the cost of the new containers, the cost of the no resin switching, those two added, and then subtracting the California postconsumer material option, that’s the sum of those.  And what the red line is is that total cost of all and that was just putting more for comparison sake, it was not actually part of the study, itself.  It was presenting here, I thought it would make it a little bit easier to read.  



MR. WANLESS:  So, just so I’m reading it right, cost per impacted container, the way you have it phrased here, you include post-industrial is four cents?  And by excluding that type of material, it’s five cents?  



RESEARCH ANALYST II JOHNSON:  No.  The cost of the others, the aggregate cost of the others was four cents, the cost of the post-industrial, if you go back here to your slide 7, is 1.25 cents, which was – this was on a per container basis had the largest single impact on containers, and particularly because of how the large HDPE buckets played for the analysis.  And which in – if Randy’s – remember, it’s the survey respondent’s way, they have 3.3 cents, the respondents were heavily people who wanted post-industrial and so that survey response of the 3.3 cents, which on the surface looks very different from our much lower number, was heavily influenced by the post-industrial, which we felt was always the most expensive.  And in the case of HDPE buckets, we were in a quarter or more per container difference. Does that – Brock, does that explain?  



MR. WANLESS:  That’s why I went to law school – numbers.  Yeah, I just need to look at your report.  It will make sense once I have a chance to look at it. 



RESEARCH ANALYST II JOHNSON:  Yeah, the cost columns add up easily, the impacted container, and then the RPPC one, you have to use – sometimes those were almost counterintuitive because of how the weighting worked, it was one of those things; with computers, it’s easy to crunch a lot of numbers, sometimes you go, “Is that really true,” until you have to go back and look, “Oh, those work.”  



MR. WANLESS:  This is probably explained in the report, as well, but when you segment it out, what you considered post-industrial, did you see clarification as to what you were looking at – how did you draw the line between post-industrial and postconsumer?  Was it source from a commercial facility or an industrial facility?  Or was it – 


RESEARCH ANALYST II JOHNSON:  The analysis didn’t necessarily look at the source.  The part of, you know, we took a percentage that was based on looking at product manufacturer certifications and the number of times that came up, or at least the number of times we were aware of it occurring, and it generally dealt – the common one was the material was otherwise going to be disposed of, and then Company X was disposing of it, and Company Y bought it and used it because it was otherwise intended for disposal, as opposed to re-grind.  



MR. WANLESS:  Is that the Litmus test, then?  Was it being disposed of until Purchaser X came along to buy it? 


RESEARCH ANALYST II JOHNSON:  That was used in the certifications. 



MR. WANLESS:  Okay, so if Consumer X went away, and no one was buying it, that would be considered postconsumer again? 



RESEARCH ANALYST II JOHNSON:  I think that’s how we interpreted it. 



MR. WANLESS:  Oh, okay.  All right. Can I ask one more question?  



RECYCLING SPECIALIST I O’SHAUGHNESSY:  Actually, if I could, could we get Steve to go?  Our time is moving on, not to try to cut this short, but we do have another important topic that I think we all want to go in.  At the conclusion of this, Neal will be available so he can answer additional questions, we can stay longer if we need to, but to kind of keep to our agenda and those that are on the Go to Meeting, there may be other schedules, of that works for the audience that is here.  All right?  Steve, if we may? 



MR. ALEXANDER:  Thank you.  My name is Steve Alexander and I’m with the Association of Postconsumer Plastic Recyclers.  Since I know Randy is going to use a 357 million new container figure quite frequently, could you clarify that for me?  What do you mean by 357 million new containers, that are additional containers that are going to be covered under this law?  And can you then clarify for me what type of container you’re talking about?  Are the majority of them paint buckets with metal handles, etc.?  What are we talking about? 



RESEARCH ANALYST II JOHNSON:  Okay, the 357 million containers are containers that existed today – 



MR. ALEXANDER:  Right. 



RESEARCH ANALYST II JOHNSON:  -- that were excluded from the definition of RPPC because they were primarily heat-sealed clamshells, which is 335 million of the 350, or HDPE buckets, metal-handled buckets, which was the other twenty-something, 21-22 million containers, although the weight numbers are, you know, clamshell vs. a five-gallon bucket, significantly different weights. 



MR. ALEXANDER:  Okay, I don’t want to get into an elaborate discussion since it’s already happy hour, but I would caution you, as you look at this study, to remember, the marketplace, while it is certainly dependent upon California Regulations to determine essentially a national standard, there are other forces at work in terms of economic impact.  When we talk about economic impact on California manufacturing, it seems to me that assumptions made here that you’re talking about the impacts to California manufacturers selling material in California, and that’s simply not the case, that’s not the real world, I think we all recognize that.  And regardless of this line of inquiry, there are other factors in the market, be it company sustainability projects and things of that nature, that are requiring manufacturers and retailers, their containers, to meet certain standards.  So, in essence what I’m saying is, while others will make a big case about the economic impacts, that economic impact actually shouldn’t be divided by California, it should be divided across the United States, across the entire marketplace.  I think this analysis – I understand you have to do what you have to do, but I think it overstates the economic impacts on either the manufacturer or the consumer because the divisor is actually much broader, the denominator is much broader, and we can debate that until the cows – but I just wanted to lay that out.  Thank you. 


RESEARCH ANALYST II JOHNSON:  Point noted.  



RECYCLING SPECIALIST I O’SHAUGHNESSY:  I’m just checking before we – anything on the Go to?  Randy, did you want to -- 



MR. POLLACK:  Yeah, I’ll be very brief.  Thank you.  Hi.  Randy Pollack again, I’m demonstrating that I do read things on the website, I do have the print-out of your economic analysis, and I had one question and it doesn’t have to be answered now, I just wanted to raise it just to put it on the record, is that, on page 36, you’re talking about statewide benefits from the amended regulations and you talk about greenhouse gas reduction emissions in that part, and I can get clarification later on, but I just wanted to see whether that has also incorporated that, if you do resin switching, about the greenhouse gas reduction that would occur.  



RESEARCH ANALYST II JOHNSON:  Could you repeat the question, Randy?  I didn’t quite follow the very end of it. 



MR. POLLACK:  On page 36, in this economic analysis, and it says “Summary of estimated statewide benefits and costs from amended regulations.”   And I’m a little concerned, at the bottom I don’t quite – you have two columns here, one says “Alternative No Post-Industrial Material Banned,” the other one is “Alternative Resin Switching Permitted.”  Now, it’s sort of confusing because it says this is based upon the amended regulations.  Now, the numbers you had down here, the costs and the benefits, is that based upon the switch in the regulations of prohibiting resin switching? 



RESEARCH ANALYST II JOHNSON:  The line that talks about all amended regulations would pick up the ban on resin switching, as would the next row which says “No Post-Industrial Material,” which was essentially Brock’s question, that number.  And then the third row is the one that says we will allow resin switching.  So – 



MR. POLLACK:  Well, doesn’t the amended regulations say no resin switching? 



RESEARCH ANALYST II JOHNSON:  Correct. 



MR. POLLACK:  Okay, I guess it’s – 



RESEARCH ANALYST II JOHNSON:  That’s picked up in that first row.  



MR. POLLACK:  Where?  



RESEARCH ANALYST II JOHNSON:  All amended regulations.  The third row says we will make three amendments and we won’t make the resin switching amendment.  


MR. POLLACK:  Okay.  



RECYCLING SPECIALIST I MARSH:  As an alternative. 



MR. POLLACK:  I guess my question – I’ll follow-up with you afterwards, I just wanted to see whether it was taken into account with resin switching, whether greenhouse gas reductions was –



RESEARCH ANALYST II JOHNSON:  Yes.  It’s buried in the first two rows, I should say.  


MR. POLLACK:  Thank you. 



RECYCLING SPECIALIST I O’SHAUGHNESSY:  So at this point, continuing down our agenda, we have a presentation and I would like to introduce Kathy Marsh.  Kathy Marsh will be presenting the key issues related to Post-Industrial vs. Postconsumer, and then we can have dialogue and discussion.  Kathy? 



RECYCLING SPECIALIST I MARSH:  As the comments have been coming in, one common concern is removing the ability for a business to count post-industrial material as postconsumer material.  Some state that post-industrial material should be considered postconsumer as they are being reused and recycled and they are returned into the manufacturing process.  This keeps post-industrial material from being disposed.  Other state that post-industrial material does not meet the statutory definition of postconsumer material as post-industrial material is commonly reused in manufacturing and is not typically sent to disposal.  



Current regulatory definition of postconsumer includes post-industrial materials such as RPPCs that are holding obsolete or unsold products and post-industrial scrap that is commonly disposed and not commonly reused within an original manufacturing process when used as feedstock for new products.  It also includes internally generated scrap that’s been commonly disposed if it is used later in the process, other than the original manufacturing and fabrication process.  The proposed regulations completely removes all language which allows counting post-industrial material as postconsumer material.  


The statutory definition has been in place since 1991.  Information provided by product manufacturers in previous certification cycles and input from plastic processors on the Advisory Committee indicates that post-industrial material is not being disposed in significant quantities.  An issue in past certification cycles was how does CalRecycle determine with certainty whether industrial scrap would otherwise have been disposed.  The proposed regulatory definition is consistent with the statutory definition and is intended to eliminate issues that arise in application.  And now, CalRecycle staff wants to hear from you, our stakeholders.  We want to hear your thoughts and perspectives on this topic.  



RECYCLING SPECIALIST I O’SHAUGHNESSY:  Any comments, thoughts?  Yes, Brock. 



MR. WANLESS:  This is Brock from ITW.  Is this understanding correct that the change being put forth by you is solely to align the regulatory definition of postconsumer material, the statutory definition of postconsumer material? 



PROGRAM MANAGER VAN KEKERIX:  Okay, this somewhat gets at the intent and we can’t go back to the intent of the people that were involved in this in the past; we weren’t part of the discussions.  However, the issues that we’ve been able to identify when we’re looking at the transcripts for past workshops, and those kinds of things, do indicate that there was a concern both about aligning this definition more closely with statute, and the issues that have come up in past certification cycles when you have a staff person who is trying to determine based on information submitted by the manufacturers whether the material would normally have been disposed, and that’s a tough issue when you’re sitting with a stack of paper trying to figure it out.  So, though none of us were part of it and we really can’t go back into what those folks’ intent was, we have identified those issues in the materials that are available to us.  



MR. WANLESS:  Okay.  Clarification, and let’s put aside what happened in the work groups and workshops, I would just like to get a better understanding – this kind of goes back to the question I asked earlier in terms of how do you determine what is post-industrial vs. postconsumer, and it seems to me it comes down to whether or not it’s currently being recycled.  If something -- industrial scrap – excuse me, if plastic scrap is being generated at an industrial commercial facility, and it’s going to a landfill, that is considered postconsumer, whereas if there is a purchaser or recycler of that same material, it’s now post-industrial?  Why the distinction, I guess?  Isn’t the whole point of this entire regulatory package to divert waste?  I’m just trying to wrap my head around why the distinction is even being made. 


RECYCLING SPECIALIST I O’SHAUGHNESSY:  And, Brock, I can respect and I’m hearing what you’re having – part of it is to say I don’t have a direct answer, I’m going to be fair and just say I don’t have a direct answer.  But, in part, we’re also here to learn and I’m not going to try to put anyone on the spot, but at the same time, I’m going to kind of turn to Steve and Bill on – well, I’m turning to them only because, when you look at material you’re collecting, are you differentiating between postconsumer and post-industrial?  Common sense says there’s a huge difference, 1) post-industrial is very clean, it hasn’t gone through the waste stream, it hasn’t gone through the consumer, it’s not next to the milk jug next to the soda container next to the grass clippings that were a contaminant, so one would have some thought that post-industrial, you know, has a higher value, probably easier to get to a marketplace.  These are assumptions I’m making here, and that’s kind of in part why we’re trying to take this as a lesson opportunity and asking Steve Alexander and he’s representing the postconsumer plastic recyclers, his name is postconsumer, and you know, Talco Plastics, you know, you are collecting these materials, you’re marketing these materials very successfully, so there’s something there that, even in their everyday business, they’re using as part of their function of moving forward.  So, again, in the tone of learning and understanding and using this workshop to its benefits, maybe in part taking Brock’s question of how do we – how do we as a universe, not just the state, but as an industry, collectively, look at these different elements?  If that’s fair to do, Steve. 


MR. ALEXANDER:  No.  It’s not fair.  Steve Alexander with Association of Postconsumer Plastic Recyclers.  Look, I think that typically how we respond to that is the material has met its intended use, and that’s where it gets a little squirrely.  I mean, historically, postconsumer material meant material that was utilized by the intended consumer and then discarded.  More recent history has more focused on if, in fact, the material was utilized in its intended use, i.e., it was manufactured, produced, if it was a container that was produced to hold paint, and it held paint but it had Lowes on it vs. Home Depot, and it was supposed to have Lowes on it, then that material had come to be known in the marketplace as postconsumer material because it has met its intended use.  The delineation for us comes with what is typically known as “regrind” and I know you’ve heard that word a little earlier from Mark Murray.  You know, that is material that has always been a part of the manufacturing process.  I don’t like the term “plastic scrap” because, to me, plastic scrap is regrind, it’s not material that has been used, it doesn’t transfer ownership, it stays within the confines of that manufacturing facility, it is swept off the floor, it is put back into the process as raw material feedstock, and it is used in the application.  We don’t consider that postconsumer.  I mean, in the fiber industry, they call it mill broke, okay?  We don’t consider that postconsumer.  However, if in fact you have manufactured a product and that product was used, what about that product ultimately met the shelf for retail, but that product was used in its intended application, and then that material is then transferred ownership in some way, shape, or form, we’ve come to consider that postconsumer material.  Long answer, short question, I apologize, but that’s how we delineate it in terms of where we are.  


RECYCLING SPECIALIST I O’SHAUGHNESSY:  Steve, I appreciate that.  And, Bill, if I may, is there any additional thoughts from the standpoint of, you know, a marketing entity that’s selling this, and/or anything else to add to what Steve may have had? 



MR. O’GRADY:  I was prepared to answer it, but I think Steve covered it very well and, quite frankly, to be honest, most often it’s very easily recognized – easy to distinguish postconsumer from post-industrial in the marketplace, however, there are always exceptions to every rule and I would say that, unless you have 40 years of experience in plastic recycling, there are going to become cases or instances where you’re not going to be able to easily recognize something that might be considered postconsumer as opposed to post-industrial.  And that’s kind of an ambiguous way to answer that question, but I think Steve Alexander addressed the critical points, but in reality it’s not always the case in that post-industrial – there is in some cases a fine line between what constitutes post-industrial and postconsumer.  I mean, we come across that fine line on a regular basis.  


MR. ALEXANDER:  May I follow-up?  I think one of the ways that we tend to look at this is, if you think about it, plastic scrap, regrind, is still that – it’s scrap.  But when you’re talking about a material that has met its intended use, the material is actually in the form of a product, it’s in the form of a container, it has been, you know, manufactured, so that what you’re then taking and turning over and regrinding is a product, it’s a mislabeled container, it is an empty soda bottle and things of that nature.  So, that’s how – if you need to try to make a delineation, you know, I use scrap as this on the floor, whereas, you know, are we talking about postconsumer?  It’s already been manufactured into a certain product, and then that product is then reground, regardless of where that product actually has entered into commerce, in other words, that container may be then emptied out and then may be sold to a paint bucket manufacturer to use, and they grind it up and they put it back in and they say they’ve got content.  Yes, we agree with that.  But if someone was just sweeping up the scraps off the floor and then selling it to them, we would say no, that’s not postconsumer.  I don’t know if that answers it.  



RECYCLING SPECIALIST I O’SHAUGHNESSY:  Thank you.  Please, Brock. 



MR. WANLESS:  I think I agree with Steve.  I mean, I think that’s how, at least from my perspective and our company’s perspective, that’s how we’ve always viewed the distinction.  You know, intended use is, I think, a very accurate way to describe it, you know, we’re talking about mislabeled packaging, for example, that gets to its intended destination and, oops, there’s a missing period or something.  You know, we’re talking about containers that may have been flawed, we’re talking about a whole universe of products that meet its intended destination or intended use that cannot be used and cannot be put on the shelf.  I mean, there are a whole universe of products out there that I think fit that description that I guess, from my perspective, I’m worried that’s still may be considered post-industrial because the definition as it’s being proposed doesn’t offer that clarification.  And I think that’s really the point I’m trying to make, is the definition itself needs to be clarified.  You know, whether that be retaining the subsequent two paragraphs that had been stricken, or developing a separate paragraph that offers clarification, whether that can be done in the rule, or maybe we have to go to the Legislature to do it, I mean, whichever Steve wants to do!  No, I’m sorry.  I mean, I think we’re in agreement and the concern I have, though, is the way with the two paragraphs being stricken in the definition in the regulatory proposal, I’m just concerned there’s a lot more gray area now and a lot more confusion in the marketplace.  I mean, that’s the feedback I’ve received from a variety of our businesses, what does this mean now.  You know, are the mislabeled wrappers and packaging and containers that we’re taking back and turning into a different product, is that considered post-industrial?  And our response has always been, well, no, but we’re not so sure anymore.  And that’s why we’re here. 


MR. O’GRADY:  Brock, Bill O’Grady, Talco Plastics.  Just to add a point of clarification if I may.  When you say that there are the mislabeled wrappers, or the mislabeled containers, or whatnot, that you’re taking back and putting near the products, are you taking them back after they have sat on the shelf for a distribution center for a period of time, earmarked for resale?  Or is it manufactured scrap that went through a printing process, or a silkscreen process, that was mislabeled, and then ultimately scrapped at that point and sent to somebody to use into a different product? 



MR. WANLESS:  I think it would be all of the above, I mean, I wouldn’t necessarily call it scrap at that point because it is a product, it is a container that has been labeled, that is intended to be used as a vessel. 



MR. O’GRADY:  But has it – 



MR. WANLESS:  Has it reached the shelf?  No.  



MR. O’GRADY:  No, but let’s say, has it achieved its intended purpose at that point?  In other words, is it going to a secondary manufacturer that’s going to use that label, let’s say, to wrap a package that contains a product? 



MR. WANLESS:  Not necessarily, but I think the more common example is the latter that you described, it’s already reached its intended customer.  And then they discover an error. And then it’s what do we do with this now, do we throw it away?  Or is there a market for it?  


MR. ALEXANDER:  Steve Alexander again, Mr. Chairman.  One of the things that I would say is not postconsumer material is if someone were to take plant scrap off the floor, bundle it up as plant scrap, and then sell it to someone else.  We don’t consider that postconsumer material because it’s mill broke [inaudible] [01:30:45]. 



MR. WANLESS:  Just – I mean, do I need the mic?  


RECYCLING SPECIALIST I O’SHAUGHNESSY:  It has to broadcast. 



MR. WANLESS:  Sure, okay.  I mean, just to offer more clarification, I mean, there’s really three categories that I think we can look at.  We’re looking at material, overruns, and obsolete material, and those are finished products that, for one reason or another, cannot be sent to the final marketplace.  We’re not talking about Steve’s example of scrap being swept off the floor and sold off, we’ve never considered that – or being re-used in the same process, that’s clearly regrind, absolutely.  We’re not talking about, at least in my experience, materials that are swept off the floor that are scrap materials and sold off, I don’t think we would necessarily consider that postconsumer either.  But in terms of the universe of plastic recycling that goes on within our company, it’s not just – a variety of our companies are in the recycling business, but for the most part it’s out of not a [inaudible] [01:31:54] who runs an obsolete material that have reached its intended use, but for one reason or another cannot be sent to the marketplace, you know, we have consumer demands, or customer demands, all the time that we label something, send it to them, “Oh, gee, we changed our mind, we want it labeled something else now,” and you can throw this away.  You know, it’s where it’s supposed to be.  


MR. O’GRADY:  I think I understand what you’re trying to define, I would just have one concern.  An obsolete product or an overrun, let’s say, then sat in a distribution center or a warehouse, and then the end user decided that they want to change their order, or they had changed the order and that’s why it sat there for so long, the mislabeled or misprinted product that ultimately probably shouldn’t have gone to the customer maybe should have been caught originally in quality control, say, that mislabeled product, though, that’s where the fine line between post-industrial and postconsumer, in my opinion, Talco Plastic’s opinion, comes into play.  An obsolete product, an overrun that sits in your warehouse, or somebody else’s warehouse, or that is no longer a requirement, that has served into a certain regard its intended use, that works for me.  



RECYCLING SPECIALIST I O’SHAUGHNESSY:  All right.  



PROGRAM MANAGER VAN KEKERIX:  But we have this little problem.  The certifications come in to us and what can our staff look at in a certification to make a decision whether it really met that or it didn’t?  You were talking about transfer of ownership, Steve.  What kinds of documentation would people have to demonstrate something like that?  And I don’t know if you guys have submitted certifications yourself, but is that the kind of information that people have been willing to send us?  



MR. ALEXANDER:  Well, I would assume, first of all, you’re talking about a simple bill of lading, or some transactional – consumer transaction or record from one company to another, but, again, the other thing I would say is that what form was the material in for it to then be reclaimed, reprocessed, for it to qualify as recycled content?  What form is the material in, and if it was scrap, then I think you’re able to say no, but if it was in a thermoform container or a product form, if it was in a container form, then clearly that will allow it to be aligned as recycled – as postconsumer material, in our eyes. 



RECYCLING SPECIALIST I O’SHAUGHNESSY:  So, as a purchaser of this product, how if there is even one mechanism that differentiates between those two specific terms, you know, this isn’t going to be an argument that’s really going to what Lorraine is saying of what the State – I get this certification comes in, and I say “comply.”  You come in, Steve, and I’m not saying this to pick on him, I’m just saying, you come in and say, “Why did you list them as being compliant when that was all floor scrap?”  “And here’s the evidence.”  You know, so what is the evidence that would point to, other than just basic operations, does an invoice or something indicate that this is a product scrap vs. the floor sweepings and that secondary material?  Again, it’s a question. 



MR. ALEXANDER:  Boy, I don’t know. What do you think?


MR. O’GRADY:  Well, first of all, I’m trying to be sympathetic with Brock’s question of defining this.  If a customer – I mean, I’ll give you an example, if a customer no longer has a need for a product and it sat on somebody’s shelf because they were required to keep it in inventory, am I headed in the right direction here?  Okay, there isn’t going to be a paper trail on that because the customer is not going to order that product, so that product is now – it’s in a dead zone, it’s in a limbo.  I don’t know about getting certification from the customer, but if there was a way to get a letter, a statement from the certifying entity indicating that their Customer X no longer required this product, it was an overrun sitting on our shelf for three, four, or five months, that if somebody was willing to sign that certification, or sign that letter using it as an affidavit, that might suffice as acknowledgement that this material was not – was manufactured for its intended use, sat in the warehouse for three, four, or five months, the customer declined to purchase that material because they changed their design, or whatever, we elected to use this material in a different application, and would like to have this count as postconsumer.  



RECYCLING SPECIALIST I O’SHAUGHNESSY:  Not to make the whole discussion even that much more complicated, because we kind of came to a solution, but then we kind of diverged a little bit, and that’s where this discussion is very useful, it’s helping us a lot, there’s a lot of plot that’s going in here, the other thing we read through this is the RPPC law is not regulating the container manufacturer, it’s regulating a product, so now I’m going to walk in, not as a state employee from my example, but as a product manufacturer.  I’m part of your world, I’m regulated, but I don’t know who makes my product, my container, because I’m buying it from surplus stock from eBay, you know, millions of containers, you know, I mean, is there always going to be a tight tie between a product manufacturer that’s impacted by this law?  Please, George. 



MR. LARSEN:  This was cleared up in the last go-round that resulted in shared responsibility, if you will, that container manufacturers are held to the same standards for reporting accurate information as the product manufacturers, which in the past we have seen specific incidences, one of which was an ITW company that held a piece of paper signed by a container manufacturer certifying it was 25 percent postconsumer material, it turned out not to be, ITW had no recourse but to pay a fine because they lied to us, the regulations were changed now so that certification from product manufacturers must be responsible subject to the same fines as a product manufacturer for misrepresentation and information.  So, they are integrally linked.  We’re not talking about going out and buying a bunch of overrun containers, we’re talking about products that are put in containers that either are excess, out of spec, out of date, for any other reason, cannot go into the stream of commerce, they’re not going to ship it back to their original manufacturer.  ITW, through their efforts, which is specified in SB 1344, by their actions, or the independent actions of another third-party, take that material out of the disposal stream and bring it back into the production and manufacture of new products.  Further, if I may use another client of mine, Waste Management, who happens to be a big recycler, too, just like Talco, if Waste Management goes and secures these kind of products in obsolete packaging, it sells it to ITW, that’s going to be considered a qualifying material.  But if ITW goes and secures that material themselves, through its own actions, it should also be acceptable.  



MR. POLLACK:  Randy Pollack.  I’m just going to add one point, that most product manufacturers, when they are buying containers of good size, their contractual relationships state that you have to be in compliance with California, with the law where it’s being sold, so those provisions, they’re always in there.  



RECYCLING SPECIALIST I O’SHAUGHNESSY:  Thank you.  Thank you, George, thank  you, Randy, for adding that.  I was just trying to put another piece out there, the puzzle piece kind of fits into the discussion we’re having at this point, so….



MR. ALEXANDER:  If you would like, Mr. Chairman, all you have to do, is if you have a question, just call upon us and we’ll be the [inaudible] [01:41:27] [laughter].


RECYCLING SPECIALIST I O’SHAUGHNESSY:  That would be nice, we need the extra staff.  



MR. ALEXANDER:  Do we get Fridays off, too?  



RECYCLING SPECIALIST I O’SHAUGHNESSY:  We did, but we’re not getting that anymore.  No, they took that away.  It’s kind of good and kind of bad.  Any other additional discussion on that topic that we were on?  



All right, the next item on our agenda was to review tentative dates and future workshops.  



RECYCLING SPECIALIST I MARSH:  Hi there.  While reviewing the written comments for the first 45-day comment period, staff noticed there were two particular issues that came up in nearly all the letters, one was the topic we’ve discussed today, post-industrial material, the second one is resin switching.  With that said, I have a question for the audience, and that is, other than resin switching, are there any other issues you would like to further discuss at future workshops?  We will look at the time required for discussions of the topics you identify and schedule them for May 17th, right after the CalRecycle monthly meeting in the Byron Sher Auditorium.  The actual meeting time is yet to be announced and, if needed, an additional workshop will be calendared, as well.  So, any other topics?  



MR. LARSEN:  Just so I understood, in conjunction with the regular monthly meeting, there will be a specific time certain workshop on these regulations – 



RECYCLING SPECIALIST I O’SHAUGHNESSY:  Following the monthly meeting, there is usually time left at the end of that, usually in the afternoon, and that would be the time slot that we’re looking at for holding a standalone workshop for discussion. 



MR. LARSEN:  Okay, and for the interested parties, no further input?  Or, I mean, we’re basically going to wait for your feedback on some issues, so pursuing issues with you really are not going to be that productive at this time.  Is that correct?  I mean, you’ve heard it all, you’re going to go back and digest it is I guess what I’m asking. 



PROGRAM MANAGER VAN KEKERIX:  As we’re going over the comments, either the transcript or the letters, and we have some clarifying questions, we may get in touch with you to ask for clarification on the comments that you’ve got, but what we’re working on is compiling all of those and putting them into a table, or matrix kind of form, and then determining what kind of responses we’re going to have.  So, we do want to have additional discussion, we know that resin switching is a big topic, but we also think that there may be other things that you might like to have a similar workshop discussion on, so we’re asking for your ideas, beyond resin switching, what other topics would you like to see covered in a workshop kind of setting?  



MR. WANLESS:  If you’re looking for those thoughts now?  There may be – and this was in our comments – this is Brock Wanless, ITW, this was in our comments, as well, but further discussion on the metal handle issue, I think, needs to be had.  That was in addition to the confusion from our companies on the definitional change of postconsumer material, probably the second most commented, why are they making this change?  Specs require these handles, there are all kinds of different reasons why these metal handles are included, and it’s not necessarily because there’s a market advantage to that, it is something that is required, so it is an issue that came up that I think, at least from ITW’s perspective, I would like some clarification and discussion. 


RECYCLING SPECIALIST I O’SHAUGHNESSY:  So, Brock, adding to that, you’re specifying metal handles, but I think the term and elements that are used for the proposed language is “incidental elements.”  So we’ll kind of capture that, we’ve got a list working here in this workshop, and for those for the Go to Meeting, if you have thoughts, please use the comment area to suggest other topics you would like for workshops, but the “incidental elements” is there, so we have resin switching, incidental elements, are there any other topics?  Randy, please. 





MR. POLLACK:  Randy Pollack, just expanding on some comments from this morning for myself and a couple others, I think this is going to Brock’s point, even expanding that out to the clamshells and the other issues there, bringing so many new containers into the program at this time, so it sort of goes right in – 



PROGRAM MANAGER VAN KEKERIX:  Heat seal? 



MR. POLLACK:  Heat seal. 



PROGRAM MANAGER VAN KEKERIX:  Or just overall changes to the definition of RPPC? 



MR. POLLACK:  Correct, yeah, that’s better. 



RECYCLING SPECIALIST I O’SHAUGHNESSY:  Steve?



MR. ALEXANDER:  I don’t know if it’s worthwhile to discuss this as a statutory requirement, but we would like to review the whole enforcement apparatus, how that works, within the confines of the RPPC, as well as the whole concept of source reduction as an option and not self-specifically 10 percent, one time, lifetime, opt out compliance option.  And can I ask a question?  Did I hear correct, so the next workshop on May 17th, and it’s going to address one issue? 



RECYCLING SPECIALIST I O’SHAUGHNESSY:  So May 17th is our proposed date and we’re working to get that finalized, but right now that is the calendar date that we’re able to go into.  The issues at that workshop would be addressing is what we’re trying to get, some of those topics, and then we will, as staff and as the department, pull those elements together to build that agenda.  It may not cover all of these at that same point, and then try to move forward from there, there might be multiple workshops.  But we also have – Ted?  


DEPUTY DIRECTOR III RAUH:  Yes, I’m Ted Rauh with CalRecycle.  I would suggest that you put the topic you discussed today on this workshop to resolve it, you should – we’ve heard enough, we should be able to come back with our best suggestion on how to address this and hopefully be able to put that to bed with the stakeholder group here.  



RECYCLING SPECIALIST I O’SHAUGHNESSY:  And  Ted Rauh is the Department Director for the Compliance Enforcement Division, of which this program is participating, or works under.  



MR. ALEXANDER:  Is that date certain? 



RECYCLING SPECIALIST I O’SHAUGHNESSY:  We’re certainly looking for discussions, I mean, if there is a major workshop, if there is something going on out there, an industry that we’re not aware of, this is a date that is available, but again, I mean, if the parties involved can’t be there, then we need to have discussion with that to ensure that we can have a good discussion, just like we did here today.  There is a comment on the Go to Meeting?



MR. SANTILLANO:  Yes.  I have a question from Richard Harris:  “If a customer returns a product because it was, say, defective, it would be postconsumer material from a manufacturer perspective?”  



RECYCLING SPECIALIST I O’SHAUGHNESSY:  Based on the general discussion we just had, the response to that would be yes.  That’s not to say a final decision has been made today, but that was the discussion.  Any other thoughts or topics? 



MR. O’GRADY:  Can I make a request?  



RECYCLING SPECIALIST I O’SHAUGHNESSY:  Yes, please, Bill. 



MR. O’GRADY:  Can you add myself or Talco Plastics to your Listserv?  For whatever reason, I’m no longer on the interested parties RPPC listserv?  Will you do that – 



RECYCLING SPECIALIST I MARSH:  We’re addressing it. 



MR. O’GRADY:  I’m getting my cards and my email address is on there, can you just do that?  



RECYCLING SPECIALIST I MARSH:  Definitely.



MR. O’GRADY:  That would be great. 



PROGRAM MANAGER VAN KEKERIX:  We were planning to take the sign-in list for all the participants at today’s meeting and check it against our Listserv, as well as anyone who sent us information through the Gov. committee, so we’ll be checking all those addresses to make sure they’re all okay. 

We have an issue in this building, there are so many things going on with getting rooms, so what we would like to do here is take a look at this agenda, figure out how many we think we can fit onto the May 17th, and then maybe we could send out an email asking for information from you about whether other dates are good, so that we can start locking them down.  One of the reasons we’re meeting on a Friday, which is not what we normally do, is that’s when we could get a meeting room.  So, we need to try to get these things reserved and I think we can take a look at these topics, see how many we think we can do on the 17th, if we don’t think we can accomplish a good discussion on all of these, then we’ll be looking at other dates and we’ll send out an email to solicit that input on what dates are good for people, so that we can get the reservations locked in.  


MS. HANSEN:  Laurie Hansen.  I have a question about process and I know you guys covered this intermittently, all day, but the process forward is – are you going to come back with redrafts of the Regs?  Like is Ted instructing you to come back with a redraft of the resin switching portion?  Or on the 17th, discuss the options?  Or is that only postconsumer?  



DEPUTY DIRECTOR III RAUH:  What I was thinking is that we would do our best to present to you what our thinking is on the topic, it might not be to the level of specificity of actual regulatory language, but there have been several ideas kicked around here that seemed to work for people, we can think about those, think about some other suggestions we may have, and then come back to you with what we think is the best proposal to solve that.  


I might suggest that, if we have more than one workshop, we try to do that at each one, we take what we discuss on the 17th, we’re going to have one later in May or early June, for that one, one of the topics would be where we think we are on all those we discussed on the 17th.  So, hopefully each one of these sessions, you’ll see some closure on it and some value for participating. 



MS. HANSEN:  So, basically, this is going to be ongoing for awhile, before you get ready to submit to OAL?



DEPUTY DIRECTOR III RAUH:  Well, I think it depends, you know – 



PROGRAM MANAGER VAN KEKERIX:  What we are planning to do, we know that there are a number of issues – there are a number of big issues and that the Board said that we would definitely get into discussions on the whole resin switching issue, and that would be done during this formal rulemaking process.  And knowing that there are so many of these larger issues, our plan is that, when we get ready to officially release the next set of Regs, we’re going to have a second 45-day Comment Period, we are not going to go from the extent of all the changes that we had on this first 45, maybe get into some other more difficult and tough issues, and ask you to do it in a 15-day comment period, we’re going for the second 45-day Comment Period, and we’re also hoping that some of these tools we’re putting up, like the version of the Regs without the underline and the strikeout, because some of those sections have like a gap of several pages just the way it was originally put together, so that you can take a look at some of those tools and that will help you in preparing your review comments, as well.  



So I guess I get to do the wrap up here today if there are no more questions.  We’d like to thank you all for your participation and helping us put together the list of topics.  We will take a look at how much time we think we can devote or how much time the topics will need and come up with a schedule for the May 17th workshop, and we will be sending out an email soliciting input on dates for any future workshops that we may need if we can’t get all of that done on the 17th.  



And in closing, I would like to thank you all for taking your time and for helping us better understand because, as we said at the start of this, we are all new to this, and many of you have had many more years of experience in working on this issue.  So, we really appreciate your help and we are looking to come up with the solutions that are going to work for all of us because we all need to have a set of Regs that are workable.  Thank you.  

[Adjourned at 3:03 p.m.]
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