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P R O C E E D I N G S

JUNE 22, 2011




           10:06 A.M.



SECTION MANAGER O’SHAUGHNESSY:  Good morning, ladies and gentlemen.  Welcome to the CalRecycle’s third Public Workshop on the Rigid Plastic Packaging Container Program Regulations.  


To assist the audience and those listening in on the GoToMeeting, from this point forward, Rigid Plastic Packaging Containers may also be referred to as RPPCs.  



With regards to the facilities that we’re meeting in today, for those that are here in the headquarters office, the restrooms are located out in the main hallway, going out to the main hallway by the elevators, going off to your right, both the men’s and women’s restrooms are located there.  From a safety standpoint, in the event of a fire alarm, we are required to evacuate this room immediately; there are two exits at either end of the main hallway out by the elevators.  Please take your valuables with you and do not use the elevators.  Evacuees will exit down the stairwells and relocate to the 20th floor.  In the event of a complete building evacuation, we will need to work our way to the first floor and across to Cesar Chavez Park, which is kitty corner across the street.  If you cannot use the stairs, please meet at the back of the room and we will provide you with the necessary assistance and relocate you to a safe location on the floor.  


The purpose of today’s workshop is to go through a series of elements, the first of which is a follow-up on the Proposed Revisions for the Postconsumer Definition, the RPPC Definition, the Certification Process Timeline, the Compliance Formulas, Penalty Formulas, and Resin Switching.  


Following that portion of our Agenda, we will be reviewing Proposed Revisions to the Regulations that staff has developed in response to some of the discussions we’ve had through the workshops, as well as our review and analysis of the Proposed Regulations.  Of these Proposed Revisions, we have the Proposed Revision to the Waiver Process Selection, which would be Handout 1 when we get to that, the Proposed New Subsection, including Penalties for Incompleteness or Inaccuracies of Submitted Certifications, which would be Handout 2, and some new Proposed Definitions, which is outlined in Handout 3, specifically looking at Product Line, Product Sub-Line, Container Line, and Concentrated Product.  


We are scheduled to potentially wrap this up by 1:00, but depending on the discussion, specifically with the secondary part of our discussion the additional Proposed Revisions, we will work and have a discussion here and will determine whether we should have a lunch break and return after a lunch break.  The purpose for this flexibility is to ensure that we are providing everyone with enough time during today’s workshop to discuss the issues.  



A Reporter is here to generate a transcript of the hearing.  In order to ensure that all comments are captured, we ask that you wait to be recognized.  When called upon, make sure that you are close to a microphone.  Our Court Reporter is stating that the microphones set up throughout our table are capturing everyone.  We will do a check-in with our Court Reporter to ensure that the far end of our table is being captured; we might need to relocate our microphones, but we should be set for that.  



For those that are participating via the GoToMeeting, we ask that you enter your comment using the chat function of the Go to service.  After we receive the comment, we will read them into the record at the appropriate time.  



We do ask that, when you first approach the microphone, that you state and spell your first and last name, this helps to ensure that your name is properly captured by the reporter.  As a reminder, please start your comments by stating your name and who you represent.  



At this time, I would like to move into our agenda and go into the first topic of follow-up on the Proposed Revisions, which includes the Postconsumer Definition, the RPPC Definition, the Certification Process Timelines, the Compliance Formulas, Penalty Formulas and Resin Switching.  



I would like to introduce Kathy Marsh to make this presentation.  Throughout Kathy’s presentation, we will have short breaks as appropriate and ask for comments.  Kathy? 



UNIT SUPERVISOR MARSH:  Good morning.  The first topic I would like to review is the Postconsumer Material Definition.  


At the April 8th Workshop, there was a consensus between industry, collectors, re-processors, and environmentalists that finished rejected containers, obsolete or unsold products that are all commonly disposed and not commonly reused, will count as Postconsumer Material.  Thus, this language was placed within the definition.  At this time, Post-Industrial scrap that is commonly reused during the manufacturing process is still not considered Postconsumer Material.  These Proposed Revisions impacted both the product and container manufacturer certification sections.  Since it is necessary to certify all Postconsumer material that is used in the RPPC manufacturing process, language was added to address this within the certification process.  At this time, CalRecycle is proposing to use the language presented at the June 8th, 2011 Workshop for the second 45-day public comment period.  


In regards to the RPPC Definition, CalRecycle notes that there is inconsistency between what containers are and are not regulated, such as virtually identical containers, but one is heat sealed and currently not regulated, the other isn’t heat sealed and is regulated; plastic containers with metal handles are not currently regulated, but those with plastic handles are.  The proposed text within the first 45-day Comment Period corrects this inconsistency and regulates all of them.  



Another area within the RPPC definition that has caused confusion is whether or not a container that collapses is considered an RPPC.  CalRecycle has decided to utilize the science that industry uses and included the ASTM Guidelines for film plastic to be able to have a definitive line between what is film and what is rigid.  To date, there has not been sufficient statutory language provided by stakeholders to warrant further revision of this subsection.  Given those concepts, the text within the RPPC definition will be the same as proposed at the June 8th meeting.  



On June 8th, as well, CalRecycle provided the stakeholders with the proposed text for the Precertification process and the Compliance Certification sections, addressing the need for clarification of timelines, as well as a complete timeline chart that delineates the multiple Certification Cycle processes.  Within both the Pre-Cert process and the Compliance sections, staff included language that acknowledges the possibility of electronic filings, the term calendared to both days and years, and provided dates for certain phases of the processes.  The revisions also include a reminder that a company that receives a Pre-Certification Notice can submit an Advisory Notice to the Executive Director within 60 days of receipt of the Pre-Certification Notice.  The 60-day Notice stems from the language written within 48.2 Advisory Notices.  



For both the Pre-Certification and the Compliance Certification sections, the proposed language presented at the June 8th meeting for those sections remains unchanged at this time.  



CalRecycle also has found errors and inconsistencies that resulted in proposed revisions to the various formulas within compliance formulas and penalty formulas in Sections 17945.5 and 17949.  Within the Compliance Calculations sections, no substantive changes have been made to the formulas themselves; however, staff did move general information that applied to all calculations to the Introduction.  Staff has also changed the formulas to be represented by mathematical symbols, rather than words, and included all calculations within the formulas.  Staff also changed the format so all the variables are defined immediately following each formula, and we included both single and multiple container line formulas for each option.  Finally, for clarity, staff placed the statement about the threshold compliance level at the end of the subsection so it is clear that it applies to all the formulas within the subsection.  


In the Draft Revisions provided to stakeholders on June 8th, staff noted that we proposed combining Subsections E and F into one, as they both address the Violation 1 Compliance Penalties.  We’ve updated the introductory paragraph to include the general information on how the penalties are calculated.  And the major change is to move the various calculations from the subsections in Sample Table up into the subsections by Compliance Option, similar to the structure of 17945.5 and, hopefully, much easier to follow.  


Staff proposes to move forward with the proposed revised text that was provided to stakeholders on June 8th for both the Compliance Calculations Formulas and the Violations and Penalties Formulas.  And finally, CalRecycle staff is anticipating studies that were quoted at the June 8th workshop so that we can further consider any revisions to the proposed subsections that affect Resin Switching.  Based on this, the proposed language within the first 45-day Public Comment Draft may remain the same within the second 45-day Public Comment Draft. 



At this point, we are opening it up for questions.  



SECTION MANAGER O’SHAUGHNESSY:  Are there any comments and questions with regards to the first agenda topic that we had and the review of those terms and issues?  Randy. 



MR. POLLACK:  Randy Pollack.  Regarding the Resin Switching, we’re going to be providing you some additional information, so we appreciate the opportunity of continuing to have this dialogue and provide you additional information that you can view because, for many companies, we believe that this is a very significant issue and that, after changing something after 18 years of being in the Regulation, we believe it is not justifiable and hopefully we’ll be able to provide you information demonstrating that point.  Thank you. 



SECTION MANAGER O’SHAUGHNESSY:  Anything else?  Yes, Pansy. 



MS. LEO:  Yes.  Pansy Leo, P-a-n-s-y L-e-o from Ropak Packaging.  Jus to support what Randy just said, I did bring with me a copy of the White Paper with ExxonMobil’s technical input on what is going to be the effects of adding 25 percent PCR, low molded fractional melt resin –



[Whereupon, mixer inadvertently unplugged]



MS. LEO:  -- to our injection grade HDPE, and its effects –



THE REPORTER:  Excuse me, I just lost my feed, somehow.  Oh, I think I know what’s happened.  Pardon me, I’m so sorry.  Hold that thought.  



SECTION MANAGER O’SHAUGHNESSY:  Apologies, Pansy, and the audience, our Reporter has lost some power here. 



THE REPORTER:  We’re back on. 



SECTION MANAGER O’SHAUGHNESSY:  We are live. 


MS. LEO:  Do you want me to repeat the -–



THE REPORTER:  Just go back to the beginning so we can include all of it. 



MS. LEO:  Okay.  So, Pansy Leo, P-a-n-s-y L-e-o, from Ropak Packaging.  Just to support what Randy just said, I do have with me a physical copy of this ExxonMobil Technical Paper on the effects of adding 25 percent of this low molded fractional melt resin in with our virgin injection grade HDPE and its effect on top load performance, impact stream* [00:13:45], as well as our process ability.  So I would like to submit this paper. 



SECTION MANAGER O’SHAUGHNESSY: Great, wonderful.  Thank you.  



MS. LEO:  And also, I do have with me the LCI Study that we did comparing a five gallon heavy duty HDPE pail compared to our source reduced pail made out of polypropylene, and its effect on reducing greenhouse gas emissions, as well as reducing non-renewable energy, so I would like to submit this paper. 


SECTION MANAGER O’SHAUGHNESSY:  Great.  Thank you, Pansy.  Much appreciated, thank you.  Any additional comments?  



MS. VANG:  Yeah. 



SECTION MANAGER O’SHAUGHNESSY:  Yes, please. 



MS. VANG:  Sue Vang, V-a-n-g, Californians Against Waste.  I know at the last meeting, one of my colleagues had made a statement and there were some requests for information, and I just wanted to confirm that we will be sending that information along. 



UNIT SUPERVISOR MARSH:  Thank you. 



SECTION MANAGER O’SHAUGHNESSY:  Do we have anything from the GoTo at this time? 



STAFF PERSON SANTILLANO:  Not at this time.  



SECTION MANAGER O’SHAUGHNESSY:  No?  Any additional comments here in our room?  Seeing none at this time, again, reiterating the comments and commitments that were made by many of the participants at our June 8th Workshop, there was discussion about the submittal of studies, Pansy, thank you for bringing yours today, but there were other studies and references people made to reports, and the sooner we can get those, the more useful and beneficial that is to staff here at CalRecycle, so that we can then take the time to review that and do our best to address all the comments and questions and information to try to make our next 45-day comment period package that much more complete and representative of the information.  So, the sooner you could get that to us, it would be greatly appreciated, and at the conclusion of this meeting, we will get you that primary contact where all those materials should be sent to.  And at this time, I will say that it is Gale Tong, T-o-n-g, and her email would be gale.tong@calrecycle.ca.gov.  And I don’t have it now, but I will get a fax number for you, as well, and we’ll provide that at the end of our meeting today, just so that we have that.  



STAFF PERSON SANTILLANO:  I do have a comment. 



SECTION MANAGER O’SHAUGHNESSY:  We do have a comment from GoTo, yes, please. 



STAFF PERSON SANTILLANO:  Steven Alexander, he says that the plastic recyclers will be providing input regarding LCI impact on greenhouse gas emissions by both EPA and the Franklin Institute.  And the plastic recyclers will also be providing input on the economic analysis completed by staff by the end of next week.  In addition, we will continue to provide input regarding the impact of Resin Switching on the plastic recycling industry.  And Tim Shestek also has a comment. 



SECTION MANAGER O’SHAUGHNESSY:  Yes, please. 



STAFF PERSON SANTILLANO:  Okay, Tim Shestek:  “Will CalRecycle staff be providing data and/or evidence to support its recommendation to eliminate the current Resin Switching option that has been part of the RPPC Reg since its inception?”  


BRANCH MANAGER VAN KEKERIX:  Can you read that again? 



STAFF PERSON SANTILLANO:  Sure.  “Will CalRecycle staff be providing data and/or evidence to support its recommendation to eliminate the current Resin Switching option that has been part of RPPC Regs since its inception?”  



COUNSEL MOORE:  Ty Moore, CalRecycle.  Yes, CalRecycle would be required to provide that information as part of the Final Statement of Reasons.  That would include both our justification and the studies relied upon in making that decision –- if the change is made.  



SECTION MANAGER O’SHAUGHNESSY:  Okay, well, with that, I would like to continue on with our agenda.  Our next topic area is the Additional Proposed Revisions to the Regulations.  These topics include Proposed Revisions to the Waiver Process Section, which was Handout 1, the Proposed New Subsection Penalties for Incomplete or Inaccuracies, Handout 2, and Proposed New Definitions for Product Line, Product Sub-Line, Container Line, and Concentrated Product, which is Handout 3.  



Again, as stated earlier, depending on our discussions, we may take a lunch break as we have this discussion, but at this point, things seem to be going forward very well and I will monitor our time as we go through our discussion and, you know, depending on timing, we can decide whether a lunch break is necessary. 



With that, I would like to reintroduce Kathy Marsh to again review and discuss the additional Proposed Revisions.  Kathy? 



UNIT SUPERVISOR MARSH:  The statute provides for various waivers from compliance with RPPC requirements in Section 42330.  Most of these are either automatic or are now moot, for example, the one related to the level of herbicide recycling in California.  But a process is still needed for the waiver of newly introduced products.  The current regulations reiterate the statute regarding waivers and lay out a process for product manufacturers to request a waiver for their newly introduced products.  The Department is to grant or deny the request within 60 days.  



In the Proposed Regulations, Section 17946 now outlines the waiver process, reiterating statute and outlining what the product manufacturer must provide in its petition.  It also gives the department 60 days to respond to the request.  Now, let’s go ahead and pull out Handout 1, which shows the proposed revised Section 17946 on Waivers.  In reviewing the complete certification process timeline, discussed in detail at the June 8th workshop, staff determined that some clarification was needed to the waiver process.  The major change was to clarify when product manufacturers are to request a waiver for their newly introduced products.  So, in subsection (C), we’ve added language to specify that product manufacturers request such waivers within 60 days of receiving the Certification Notice, so that waivers are requested within the certification year.  And subsection (C)(3) clarifies the waiver is only needed for the products being newly introduced to California within the measurement period, as if it’s before or after, it won’t be part of the certification cycle.  



Additional minor wording changes in (A) clarify the granting of the waiver is pursuant to completion of the process outlined in Subsection (C).  And in (B), the waiver is for the 12 months from the date of introduction.  



Subsection (D) has been amended similar to the sections of the Regulations to make the certification statement and signature block usable for potential future electronic submissions, too.  At this time, we would like to go ahead and open it up for questions on the waiver process.  


MR. POLLACK:  Randy Pollack.  One issue I just want to raise because I don’t think it’s included in this is that many times companies may have acquisitions of other companies that may have products with containers that are subject to the RPPC.  Many times, they are not expecting, they aren’t quite sure what those containers are, it takes them time to review them, determine how they fit within their corporate structure, and what we’re very concerned about, these companies being penalized for many acquiring another company that, for example, may not be in compliance, or when they do their corporate averaging, they may not be in compliance.  What we would suggest is that there be, in addition to the waiver dealing with that, that if there’s a corporate acquisition, or however it’s raised, that there is sort of a two-year time period for those companies to make sure to get those containers into compliance.  And this information is also reflected in our letter that we submitted on March 28th. 


SECTION MANAGER O’SHAUGHNESSY:  Other comments?  All right, seeing no additional comments at this time, checking in with GoTo.  There are no comments on GoTo at this time.  Kathy, please continue. 



UNIT SUPERVISOR MARSH:  To continue, then, the next revision is to clarify the process for penalties for incomplete and/or inaccurate certifications.  The current Regulations include a chart in Section 17949(C) which lists and describes the four types of violations and identifies the penalties to which they are subject.  In the Penalty column for Violations 1 and 2, it also references other subsections that then provide more detail on how specific penalty amounts are determined and, for Violation 4, it describes the process of referral to the Attorney General.  In the current Regulations, Section 17949(D) then specifies how penalties for Noncompliance Violation 1 are calculated and 17949(E) charts the specific penalty ranges for various degrees of lateness or Violation 2.  



In the Proposed Regulations, 17949(D) still summarizes the various violation types and their general penalty amounts with just minor changes generally to update cross references.  As discussed in detail at the June 8th Workshop, 17949(E) and (F) now include the details on how noncompliance penalties are calculated and 17949(G) provides the chart of the amounts of the late penalties, depending on the degree of lateness.  Again, please refer to the Handouts, and this one is Handout 2, for any additional information or discussion.  


STAFF PERSON PFOST:  I think there is another slide.  


UNIT SUPERVISOR MARSH:  There is.  In the process of reviewing the Draft Proposed Regulations, we realized that there was no detail provided as to the process for assessing penalties for incomplete or inaccurate certifications and Violation 3.  So we’re proposed to add a new subsection (G) to do that and adding a reference to it on line 3 of the chart in Subsection (D).  Note that Subsection (F) is just provided in the handout so you can see an example of how the existing late penalty amounts are charted in both the current and proposed regulations.  



Turning to Subsection (G) on the second page of the handout, you can see we’ve added a similar but more detailed chart breaking out the overall range of penalties from the $1,000 to $50,000 noted for Violation 3 in Subsection (D).  To the right are columns for the degree of incompleteness and/or inaccuracy, major and minor, and to the left a column for the significance of the incompleteness or inaccuracy.  The minimum amount shows up in the bottom right-hand box of the chart Minor Degree and Minor Significance, and then the amounts increase as you move left and up the chart until you see the Maximum Penalty, $50,000 in the top left-hand box for Major Degree and Major Significance of Incompleteness and/or Inaccuracy.  Subsection (G)(1) then gives some examples of how the department assesses the levels of a certification’s incompleteness or inaccurateness.  For example, in (B), you can see that the significance will be considered minor, moderate, or major, depending on the extent to which it affects the Department’s ability to determine the product manufacturer’s compliance. 



And now we’re opening it up for questions. 



SECTION MANAGER O’SHAUGHNESSY:  So, in reference to Handout 2, Proposed Additional Revisions to the Penalty Process, looking at clarifying Incomplete or Inaccurate and levels of those Incomplete/Inaccurate certifications being submitted, this is to add clarity to the Regulations.  Are there any comments or questions?  Seeing none in the room, give a little time to GoTo, but is there anything currently on GoTo with regard to this?  



STAFF PERSON SANTILLANO:  No.  



SECTION MANAGER O’SHAUGHNESSY:  The next topics that we’re going to be addressing are Handout 3, Proposed New Definitions.  One element that, as Kathy goes through her presentation, that we ask that you keep in mind is not only the definitions and their functionality, but also their potential impact on the implementation of the Regulations, themselves, if they are inhibiting or blocking the implementation, or causing problems or issues with the implementations of the Regulations and Statutes.  So, with that, Kathy, please.  


UNIT SUPERVISOR MARSH:  Alrighty.  The program statute provides basic definitions and the current Regulations define additional commonly used terms for the RPPC Program.  To help ensure that all terms commonly used in the program are included in the Regulations, or ease of reference, we’re proposing to add new definitions related to the lines commonly discussed and a basic definition of a concentrated product.  And we would appreciate your input to help us use the most accurate terminology.  Let’s start by reading the definitions of the lines, from broadest to narrowest.  



Product Line means a family of related products, products within a line may be, 1) the same type of product, 2) sold to the same type of customer, and 3) sold through similar outlets.  A Product Line may include more than one container line.  Then, in Product Sub-Line, which means a group of related products within a Product Line, Product Sub-Lines may vary from one another due to factors such as container size, fragrance, or level of concentration.  A Product Sub-Line may include more than one container.  And Container Line means a group of rigid plastic packaging containers holding the same product and manufactured with identical plastic resins, layers, style, shape, volume and weight.  So, for a rough example, a Product Line may be dishwashing liquid, Sub-Lines might be the 16 and 32 ounce bottles of regular Brand X dish soap, and the 8 and 16 ounce bottles of concentrated Brand X dish soap.  A Container Line would be the 16 ounce RPPCs with identical resin style, shape, volume, etc., used for Brand X and Y.  Do these draft definitions capture the general meaning of each of these types of lines?  Can you identify any issues which relate to use within these definitions for the RPPC Regulations?  


With that, then, we’ve also added a basic definition of a Concentrated Product, which is a product which has been intensified or made denser or stronger to achieve more uses per unit.  Does this sound adequate for purposes of using the term consistently within the program?  And now we will open it up for comments or questions.  



SECTION MANAGER O’SHAUGHNESSY:  So at this point, we’d like to give you a little time to read through those definitions, kind of digest a bit, and hopefully you will have had an opportunity prior to this meeting, but we recognize everyone is busy.  



MR. POLLACK:  Randy Pollack.  Just on the concentration part, I guess it’s very difficult to define exactly what concentration is because, you know, the variety of means for increasing concentration is very difficult sometimes to describe.  It could be done by increasing concentration of active ingredients, it could be sometimes selecting more effective active ingredients, and sometimes by enhancing those ingredients by including an activating agent.  So there’s a whole variety of ways of concentrating a product.  I’m not quite sure that this definition actually captures it all.  And I would be willing to try to give you some additional language that may fit this definition more appropriately. 



COUNSEL MOORE:  That would be appreciated – Ty Moore, CalRecycle. 



MR. POLLACK:  Okay.  



SECTION MANAGER O’SHAUGHNESSY:  So that was -– Randy, thank you for the comments on the Concentrated Product.  Are there comments or questions in looking at the Container Line, Product Line, or Product Sub-Line at this time?  We have something on GoTo, yes, please.  



STAFF PERSON SANTILLANO:  Catherine Goodall: “Is the concept of Container Line only valid with a particular Product Line, or across Product Lines?  For example, a company could use a common Container Line across multiple products like dishwashing detergent, hand soap, and other cleaners.”  



STAFF PERSON PFOST:  I think in our example -– this is Georgianna Pfost from the Program -– I think in our example, we were thinking it was crossing Product Sub-Lines and I don’t think we clearly stated that it crosses Product Lines, but I think it could because you’re usually looking at the same -- if a container is identical, you could roll them altogether.  We can take another look at it to make sure it is clear in the Definitions, that that could be the case.  



SECTION MANAGER O’SHAUGHNESSY:  Any other comments at this time? 



MS. LEO:  I have a question. 



SECTION MANAGER O’SHAUGHNESSY:  Yes, please, Pansy. 



MS. LEO:  Pansy Leo from Ropak Packaging.  I just have a question on this Container Line definition.  So, for example, if we have dish soap using, say, a half-gallon container made out of HDPE, and then we have another one that’s a half-gallon container made out of polypropylene, those two are not considered the same Container Line?  



SECTION MANAGER O’SHAUGHNESSY:  That would be correct, yes.  Any other thoughts, comments? 



MR. POLLACK:  Randy Pollack.  When it’s the appropriate time, I just want to raise probably three additional issues and I’m not quite sure when it may be an appropriate time.  



SECTION MANAGER O’SHAUGHNESSY:  That will probably be the next element as we step into this.  I just want to try to get a good opportunity.  At our June 8th workshop when we were here, there was some discussion that came up with regards to container lines, product lines, product sub-line type thing, and staff has worked to try to get some good definitions to help direct us, and this is really our opportunity, CalRecycle’s opportunity, to hear back from you to ensure that we’re not putting in words something that inhibits your compliance, or causes issues with compliance with the mandates of the program.  



This doesn’t necessarily close the issue, if you do have other comments or in further review of this you have other thoughts, again, if you could send those in to Gale Tong, that would be greatly appreciated and it truly will help us to fully implement this Program as we move forward with the Regulations.  This isn’t to rush anyone, we definitely are very ahead of schedule at this point.  You know, we did our best to ensure that we had enough time to hear from you all, but if there are no other comments, I’ll check in with GoTo.  



STAFF PERSON SANTILLANO:  No. 



SECTION MANAGER O’SHAUGHNESSY:  All right, at this point, Randy, as you stated, we would like to take the opportunity before we close out, are there any other general comments from our participants in regards to concerns or issues you may have that we have not yet addressed through our workshops? 


MR. POLLACK:  Thank you, Trevor.  Randy Pollack.  First of all, I want to thank all of you for setting up these workshops, they’ve been very valuable to us as industry in being able to go back and sort of help you and you help us understand exactly the direction it’s going, and we’re happy we were able to provide some additional information.  



I just want to raise a couple points just to make some clarifications and maybe these haven’t been touched upon, and I’m not looking for an answer right now, but just ask that it be considered.  One of the issues that have come up is dealing with reusable package and that definition, and I might have missed this from the last workshop because we got focused on some of the other issues, in particular 17943(S).  In the past, it has been the determination of the Board or CalRecycle that, if you have a case with an item in it that was sort of a reusable item, a power drill inside a hard case, a doll inside maybe a little box that you sort of put it in every night, or after you’re done playing with it, and it seems that now the definition in the Revised Regulations has changed that, namely, saying it has to be replaced or refilled by a similar item.  And I just wanted to get clarification whether that was the intent in drafting the Regulations and any feedback on that.  

BRAND MANAGER VAN KEKERIX:  Well, as we stated earlier, this is Lorraine Van Kekerix, we may not be able to get to intent, and we were not here when these Regulations were being pulled together.  We will review information in the record and see what we can find out, but we can’t get into these other people’s heads when we weren’t part of the discussions.  So …



MR. POLLACK:  No, I appreciate that.  And then, I would just add that, in the previous Regulation, it says, or the current Regulation, that if it is re-used by consumers at least five times, the stored –- the original product contained by the package, well, we believe that definition should remain, that clearly would include something that is acting as a case, whether it’s a doll into a case, or a power tool into that hard case.  



SECTION MANAGER O’SHAUGHNESSY:  Bill. 


MR. O’GRADY:  Bill O’Grady, Talco Plastics.  Randy, I guess I need –- your examples are clear, but I’m not clear on what you mean by reusable package that, let’s say, contains something other than what was in the package?  Was that part of your issue?  



MR. POLLACK:  I’m just saying it has to maintain that same -– like the power tool, going back into that same -– 



MR. O’GRADY:  I am saying the same power tool back into the –- 



MR. POLLACK:  Correct. 



MR. O’GRADY:  Thank you. 



MR. POLLACK:  The second issue –- Randy Pollack again –- is that which we hadn’t had an opportunity of discussing, is that there’s a regulatory change from a product to packaging focus and that is in Section 17943(W)(1) and 17943(A), and the concern that we have here is that, if you have a container that you may be using, say, for dishwashing, and you come out with a new line and, say, it’s a detergent, that it seems that from the change here, that you would not be able to use that container, say, a source reduction, if that container had been previously used in another line and had been source reduced.  So, for example, if a container had been source reduced for a dishwashing liquid, and then it’s used for a laundry detergent, it seems that the change here is that you would not be able to take advantage of that source reduction when you come out with that new line -– same container, but a new line of product.  And, of course, that is of concern because if that container, where we think the focus should be on the container, not the product itself.  



And then lastly, and we had a little conversation before, just understanding the way the Regulations will be implemented and, from my understanding, that the timeframe would be, if these Regulations go into effect beginning January 1st, 2012, there would be some gathering of information in 2013 about who is going to be part of the program.  In 2014, there would be a notice sent out saying that you may be required to supply information certification, and that in 2015, you received a notice saying, “Please show us and demonstrate your compliance for the year 2014.”  That is why I say that is –-



SECTION MANAGER O’SHAUGHNESSY:  That general example would represent the timeline. 



MR. POLLACK:  Right.  Thank you very much.  



SECTION MANAGER O’SHAUGHNESSY:  Yes, please. 



MS. LEO:  Pansy Leo, Ropak Packaging.  I just have a general question.  I would like to understand what is the process, the next steps before the final proposed changes will be implemented or not. 



SECTION MANAGER O’SHAUGHNESSY:  Great question.  Now we’ll go into our wrap-up and I’m going to hold onto that and see if there are any other general comments because that really steps into finalizing and closing today’s workshop, Pansy, so a great segue.  Anything from GoTo at this time?  



STAFF PERSON SANTILLANO:  No. 



SECTION MANAGER O’SHAUGHNESSY:  All right, then this would conclude our workshop.  Once again, we appreciate your participation in this series that we developed to address the key issues related to the RPPC Rulemaking.  


Our next steps are to review and consider all of the comments received and information submitted.  Following our analysis, we will prepare for a second 45-day comment period.  We are working to begin our second 45-day comment period sometime in July, likely toward the end of July.  With regards to a general overview of the entire process and the implementation of any changes, if there are, to the Regulations, we will have the second 45-day.  We, as staff, hope that we are able to address all of the questions and concerns that have been raised to date.  If there are minor revisions following that 45-day, there would be a 15-day comment period if we had additional clean-up.  After that, that Regulations package would go to the Department’s monthly meeting, and I do not have a specific time for that, but the step would be to go to the monthly meeting to have our Director accept those Regulations, and a public hearing would be that setting to accept staff’s proposed changes.  They would then be forwarded to the Office of Administrative Law, in general, for their review and/or approval, and then, from there, it would be working with the Secretary of State to publish any changes or revisions to the Regulations.  That’s a general summary.  I don’t have a specific timeline for that because, depending on how things step through, we’ll determine the actual publication of those changes.  Pansy, I hope that helps to address your question? 



MS. LEO:  Yes, it does.  Thank you. 



SECTION MANAGER O’SHAUGHNESSY:  Again, I apologize that we don’t have specific dates because everything is very dependent on kind of the flow and how things come in.  Yes, Bill? 



MR. O’GRADY:  Bill O’Grady, Talco Plastics.  I’m sorry, Trevor, could you give me the timeline from after it’s forwarded to the OAL for approval?  And how long does it usually take the OAL to look at it?



SECTION MANAGER O’SHAUGHNESSY:  Counsel, is there any –-



COUNSEL MOORE:  As far as how long will it take --



UNIT SUPERVISOR MARSH:  I think they have 30 days. 



COUNSEL MOORE:  They do have 30 days, however, we’re also talking about kind of the speed of government in this current time, so we’re hoping for 30 days, let’s just put it that way. 



MR. O’GRADY:  And then, after that, is there further review, discussion, or are the Regs done? 



BRANCH MANAGER VAN KEKERIX:  Basically what happens is we go through the various processes, the second 45-day, if there are additional changes that are needed, even as minor as the addition of a period at the end of the sentence that was forgotten, we go to an additional 15-day comment period.  Then, the whole package has to go to a public hearing that the Department Director will conduct, and he will make a decision.  He will say, “Go forward with what’s in the staff proposal,” or staff makes a change based on stuff that he hears from you at a public hearing, he makes the decision.  Then, we have to put a whole package together and there are all kinds of pieces that go with that, and get that package to the Office of Administrative Law.  And that needs to happen by February.  



COUNSEL MOORE:  And to go ahead and answer the second part of your question, once it gets to the Office of Administrative Law, really, the only think that would stand in the way of it going forward to the Secretary’s Office to be published is if the Office of Administrative Law saw something blatantly contrary to the statutes that you’ll see authority to make Regulations.  Short of that, we would just move forward as it is published and, of course, notice would be provided to the public.  


SECTION MANAGER O’SHAUGHNESSY:  Laurie. 



MS. HANSEN:  Laurie Hansen, Houston Group.  Lorraine, your comment on February, that is because you started the process in February?



BRANCH MANAGER KEKERIX:  In February, yes, so it’s a 12-month process -–



MS. HANSEN:  Where you have to start all over.



BRANCH MANAGER VAN KEKERIX:  Well –- 



COUNSEL MOORE:  Extensions could be requested by us, but we don’t anticipate those.  



MS. HANSEN:  Extensions from OAL? 



COUNSEL MOORE:  Correct. 



BRANCH MANAGER VAN KEKERIX:  Right.  Right now, we’re going for February, not even considering asking for an extension. 



SECTION MANAGER O’SHAUGHNESSY:  Any other questions with regards to that general timeline that was provided?  As I stated earlier, I would like to reiterate for all participants that any information you have to submit should go to Ms. Gale Tong.  Her email is gale.tong@calrecycle.ca.gov.  Her fax line is (916) 319-7538.  



We would like to thank you for taking the time –- oh, I’m sorry, Laurie. 



MS. HANSEN:  Is she the collector of the information? 



SECTION MANAGER O’SHAUGHNESSY:  Yes.  And she disseminates it.  



BRANCH MANAGER VAN KEKERIX:  Well, she’s a member of the staff.  



SECTION MANAGER O’SHAUGHNESSY:  She is a member of CalRecycle staff, she’s a member of the RPPC Program, she is in our room here, but she is the keeper of the record, the record for the rulemaking.  So, to ensure that everything gets into the record, to assure that something is not misdirected, we’re asking that everything go to Gale direct and, then, from there, she is disseminating it to the entire work team, Kathy, Ty, Lorraine, Neil as appropriate, and myself, and Georgianna, as well.  We’re all getting and sharing the information -– and Karen, as well.  Sorry, Karen, not to be forgotten.  



Well, in closing, we would like to thank you for taking the time to participate in today’s workshop.  All of your comments have been recorded and we will consider them as we continue to move forward with the revisions to the RPPC Regulations.  Thank you very much.  

[Adjourned at 10:58 a.m.]
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